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CASES 
ARGUED AND DETERMINED 


IN THE 
N 


Sunceme Court of the Stateaf Georgia, 
AT ATLANTA, 


DECEMBER TERM, 1869. 


caine ag ag E. BROWN, Cuter Justice. 
. K. McCAY, 
"HIRAM WARNER, \ Jupers. 


James STEWART AND A. S. Curts, plaintiffs in error, vs. 
BENJAMIN MorbDEcal, defendants in error. 


(McCay, J., having been of counsel below, did not preside in this case.) 


1. M., a citizen of South Carolina, commenced his action against C. and 
S., in the Courts of this State, on a note and a proceeding to foreclose 
a mortgage on real estate of S. Pending the actions, S. filed his bill 
against, M. and C., alleging that he was only a surety for C. on the 
note and gave the mortgage on his real estate to M. for the accommo- 
dation of C., and that C. had paid a large amount of usurious interest 
to M:, and that C. had consented to transfer to him his claim against 
M., and prayed to be subrogated to the rights of C. and that the 
usurious interest paid by C. might be credited on the note held by 
M. M. filed his petition and affidavit, stating that he had reason to, 
and did believe, that, from prejudice or local influence, he would not 
be able to obtain justice in the State Court: Held, that M. had a right 
to have the case transferred to the United States Circuit Court, under 
the Acts of Congress passed 27th July, 1866, and 2d March, 1867. 

2. The bill having been filed by S. against M., who was a citizen of a 
State other than that in which the suit was brought, for the purpose of 
‘‘ restraining or enjoining him,’’ M., on making the affidavit, and giving 
the bond required, was entitled to the transfer, as a final determination 
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SUPREME COURT OF GEORGIA. 


Stewart and Cutts vs. Mordecai. 








of the controversy, so far as it concerns him, can be had in the United 
States Courts, without the presence of C., the other defendant. 

8. The affidavit filed in such case, can not, under the Act of Congress, 
be traversed in the State Court. 


_ Motion to transfer case to United States Circuit Court, 
Before A. R. Brown, Esq., Judge pro hac vice. Sumter 
‘Superior Court, April Term, 1869. 


This cause was twice before this Court before. See Mor- 
decai vs. Stewart, 36th Ga. R., 126, and 37th Ga. R., 364, 

It will be remembered that Mordecai, a citizen of South 
Carolina, brought a suit against Cutts, as maker, and Stewart, 
as endorser, upon a promissory note, and began a statutory 
foreclosure of a mortgage made by Stewart to Mordecai to 
secure said note, and tliat Stewart had filed a bill against 
Mordecai and Cutts, averring, among other things, that Cutts 
was insolvent, that he, Stewart, was only an accommodation 
endorser, and that Cutts had paid Mordecai much usury, and 
prayed that Stewart, by subrogation, should have said usury 
credited on said note. This bill also enjoined Mordecai from 
dismissing his said suits, All this litigation was pending in 
April, 1869, in Sumter county, Georgia, of which Stewart 
and Cutts both are citizens. 

Mordecai then petitioned the Superior Court of Sumter 
county for the removal of said causes into the Fifth Circuit 
Court of the United States for the Southern District of Geor- 
gia. Judge CLARK, being related to one of the parties, 
would not preside, and by consent, ADAM R. Brown, Esq., 
a member of the bar, was made Judge pro hac vice. 

The application was in proper form, and averred that 
Cutts was not a necessary party, in said Circuit Court, to 
the adjustment of the rights of Mordecai and Stewart. 

Stewart’s counsel proposed to traverse the averment in 
Mordecai’s affidavit, that he had reason to believe, and did 
believe, that, from local influence, he would not be able to 
obtain justice in said causes in said State Court, but the 
Judge would not allow it traversed. They then objected to 
the removal to said Circuit Court, upon the grounds that 
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Mordecai had elected his forum by suing in Sumter Superior 
Court and was bound thereby, and that Cutts was a necessary 

rty in the bill, and for that reason the said Circuit Court 
could not take jurisdiction of the bill. These objections were 
overruled, and orders were passed transferring said causes as 
prayed for. 

The refusal to allow the traverse, and the overruling of - 
said objections, are assigned as error. 


Hawkins & Burke, Lyon, DeGrarrenreip & Irvin, 
for plaintiffs in error. 


NisBets & JACKSON, for defendant, cited Act of Congress, 
1866, 4 Abbott’s Dig., 76; the Act of Congress of 1867 (on 
the subject of such removals); 18th Howard, 467; 4th Mc- 
Lean, 202; 5th McLean, 342; 2d Blatch, 304; 6th McLean, 
13; 15th Howard, 198; 2d Sumner, 





Browy, C. J. 


We think there can be no great difficulty about this case. 
The Act of Congress of 27th July, 1866 (14 U.S. Statutes at 
large, 306), provides, in substance, that if, in any suit al- 
ready commenced, or that may hereafter be commenced in 
any State Court, by a citizen of the State in which the suit 
was brought against a citizen of another State, the matter in 
dispute exceeds the sum of five hundred dollars exclusive of 
costs, and if the suit, so far as relates to the defendant who is 
the citizen of a State other than that in which the suit is 
brought, is or has been instituted or prosecuted, for the pur- 
pose of restraining or enjoining him, or if the suit is one in 
which there can be a final determination of the controversy 
so far as it concerns him, without the presence of the other 
defendants as parties in the cause, then and in every such 
case, the defendant, who is a citizen of a State other than 
that in which the suit was brought, may at any time before 
the trial or final hearing of the case, file a petition for the 
removal of the cause, as against him, into the next Circuit 
Court of the United States to be held in the district where 





SUPREME COURT OF GEORGIA. 


Stewart and Cutts vs. Mordecai. 





ey 





the suit is pending, and offer good and sufficient security for 
his entering in such Court, on the first day of its session, 
copies of said process against him, and of all pleadings, depo. 
sitions, testimony, and other proceedings in said cause affcet- 


ing or concerning him, and also for his then appearing and_ 
entering special bail in the case, if special bail was originally — 


required therein; and it shall be thereupon the duty of the 


State Court to accept the security and proceed no farther in ° 


the cause against the defendant so applying for its removal; 
and any bail that may have been originally taken shall be 
discharged, and the said copies being entered as aforesaid in 
such Court of the United States, the cause shal! then proceed 
in the same manner as if it had been brought there by ori- 
ginal process against the defendant, who shall have so filed a 
petition for its removal as above provided. It is also pro- 
vided that such removal of the cause, as against the defend- 
ant petitioning therefor, into the United States Court, shall 
not be deemed to prejudice or take away the right of the 

‘ plaintiff to proceed at the same time with the suit in the 
State Court as against the other defendants, if he shall .de- 
sire to do so. 

By the Act of Congress passed 2d March, 1867 (14 U.S. 
Statutes at large, 558), it is declared that, where a suit is now 
pending; or may hereafter be brought, in any State Court, in 
which there is a controversy between a citizen of the State in 
which the suit is brought and a citizen of another State, and 
the matter in dispute exceeds the sum of five hundred dol- 
lars exclusive of costs, such citizen of another State, whether 
he be plaintif’ or defendant, if he will make and file in such 
State Court an affidavit, stating that he has reason to and 
does believe, that from prejudiee or local influence he will 
not be able to obtain justice in such State Court, may at any 
time before the final hearing or trial of the suit, file a peti- 
tion to such State Court, for the removal of the suit into the 
next Circuit Court of the United States, to be held in the 
district where the suit is pending; and offer good and suffi- 
cient security for his entering in such Court on the first day 
of its session copies of all process, pleadings, depositions, 
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testimony, and other proceedings in such suit, and doing 
such other appropriate acts as by the Act to which this Act 
is amendatory (Act of July 27, 1866) are required to be 
done upon the removal of a suit into the United States 
Court; and it shall be thereupon the duty of the State 
Court to accept the security and proceed no farther in the 
suit; and the said copies being entered as aforesaid in such 
Court of the United States, the suit shall there proceed in 
the same manner as if it had been brought there by original 
process ; and all the provisions of the Act to which this is 
amendatory respecting any bail, attachment, injunction, or 
other restraining process, and respecting any bond of indem- 
nity, or any obligation given upon the issuing or granting 
any attachment, injunction, or other restraining process, shall 
apply with like force and effect in all respects, to similar 
matters, process, or things, in the suit for the removal of 
which this Act provides. 

But two points were seriously insisted upon in the argu- 
ment for the plaintiff in error. First, that Stewart had the 
right to traverse the affidavit of Mordecai filed in conformity 
to the above recited Acts. Second, that the United States 
Circuit Court can not take jurisdiction of the case, because 
Cutts, who is a party defendant with Mordecai in the bill, is 
a citizen of Georgia, and his rights can not be adjudicated in 
the Circuit Court, in the same State in which the wiisiriieed 
ant in the bill resides, 

It is sufficient reply to the first ground to say that the 
Act of Congress is plain and imperative. It leaves nothing 
to construction. When the affidavit is filed and the bond 
given as required by it, it declares that it shall be the duty 
of the State Court to accept the security, and proceed no fur- 
ther in the suit. If a traverse of the affidavit should be 
allowed, and a trial.had upon it, this would be a further 
proceeding which is forbidden by the Act. Besides, the 
reason of the law is against this view. If the prejudice or 
local influence does in fact exist, which denies justice to the 
citizen of the other State, who makes the affidavit, it would 
operate the same denial of justice, perhaps in a greater degree, 
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on the trial of the issue formed upon the traverse of the affi- 
davit. 


We are equally clear that the other ground can not be. 


sustained. Here the suit or bill was brought by Stewart 
against Mordecai, a citizen of South Carolina, who was plain- 
tiff in the common-law proceeding, for the “ purpose of re- 
straining and enjoining him.” ‘This is one ground for the 


transfer. Another is that, “there can be a final determina- | 
tion of the controversy, so far as concerns him, in the United © 


States Court, without the presence of Cutts.” If the claim 
set up by Stewart, to have the note on which he is a surety 
credited with the amount of usurious interest paid by Cutts 
to Mordecai in other transactions, can be sustained at all, it 
can be sustained as well without the presence of Cutts asa 
party as if he were present. If the amount should be al- 
lowed, and it is sufficient to satisfy the note on which he is 
surety for Cutts, the verdict must be for him in the State 


Court or the United States Court; if not, it could not be for — 


him in either. If it entitles him to a credit, he can get the 
benefit of it in either Court. If he needs the testimony of 
Cutts, he can have it under the rules of evidence which pre- 
vail in either Court. Why then, may not the final deter- 
mination of the controversy, so far as it concerns Mordecai, 
be reached in the United States Courts without the presence 
of Cutts as a party, and with as much justice to Stewart as if 
Cutts were a party? 

But it is said the right of Cutts can not be protected in 
this way. Why not? If Stewart can set up the usury, and 
defeat the recovery of Mordecai, it will inure to the benefit 
of Cutts as much as if he were a party. If Stewart shows in 
the United States Court that the debt is paid, and gets judg- 


ment accordingly, Cutts is no longer liable upon it, either in | 


the State or Federal Courts. And if the amount for which 


Mordecai is liable to Cutts exceeds the amount of the note, — 


so as to entitle Cutts to a judgment, he is not barred from 
recovering it in a proper proceeding, by the judgment in the 
United States Court in the case between Stewart and Morde- 
cai. The Act of Congress is explicit, that the removal of 





. 
ner ee eof @8e.-.2- Ga ara. a> 


ATLANTA, DECEMBER TERM, 1869. 


Lindsey vs. Cock et, al. 











the case to the United States Court, by the defendant making 
the application, shall not be deemed to “ prejudice or take 
away the right of the plaintiff to proceed at the same time 
with the suit in the State Court against the other defendants, 
if he shall desire to do so.” In other words, the removal of 
the case as to Mordecai, amounts to a severance, and autho- 
rizes the litigation to be conducted partly in each Court; 

. provided the rights of Mordecai can be determined in the 
United States Court without the presence of Cutts. - 

Again, if there are rights between Stewart and Cutts to be 
‘adjusted, that can be done in the State-Court as well as if 
this proceeding as to Mordecai had not been transferred to 
the Federal Court. 


Let the judgment of the Court below be affirmed. 





SamMuEL LinpsEY, plaintiff in error, vs. B. F. Cock et al., 


defendants in error. 
(McCay, J., having been of counsel in this caso, did not preside.) 


A sheriff had received money in current State bank-bills before the war, 
in payment of the sale of property sold by him as sheriff, which money 
he was enjoined from paying over to the plaintiff, and pending the in- 
junction he voluntarily loaned out the money, and took a note there- 
for, which was subsequently paid in Confederate money, which was 
worthless: Held, that he was liable for the value of the State bank- 
bills which he received for the sale of the property, at the time he was 
required to pay over the same to the plaintiff. Held, also, that when 
he was ruled for the money, and stated in his answer that the hank- 
bills received by him for the sale of the property had become of little 
or no value, he could not be made liable for the full value of the 
bank-bills upon this answer. If the answer was not true, that the 
bank-bills which he received were of but little or no value, then, the 
plaintiff had the right, under the 3878th section ofthe Code, to tra- 
verse the same, and to prove the value thereof, either by the sheriff 
himself, or other witnesses ; but until this is done, the answer of the 
sheriff is prima facie true, that the money which he received became 
worthless or nearly so in his hands. To entitle the plaintiff to judg- 
ment upon this answer, he must controvert it, and show that the bank- 





SUPREME COURT OF GEORGIA. 


Lindsey vs. Cock e¢ al. 





— 





bills were not worthless, and will be entitled to judgment for the 
amount the same are shown to be worth at the time he was required 
to pay over the money, 


Rule against Sheriff. Relief Law. Decided by Judge 
HARRELL. Lee Superior Court. September Term, 1869, 


A petition for a rule against Lindsey, former sheriff of said 
county, averred that, in September, 1856, as sheriff, he sold 
certain lands of A. H. Phillips, under fi. fas. against Phillips, 
and Zora B. Hayslip, his security, all of which were controlled 
by Hayslip, for $2,005, and besides that sum, received $145 
from other sources, of which he paid Hayslip $1400, leaving 
in his hands a balance of $750, which Hayslip and Cock 
& Thompson each claimed, and therefore it was held by 
Lindsey, pending their litigation on that point ; in March, 
1869, Hayslip and Cock & Thompson agreed to divide this 
balance and jointly prayed that Lindsey show cause why he 
should not pay it into Court. 

In his answer, Lindsey said he sold the lands for the 
$2,005 and paid $1400 of it, in October, 1866, to Hayslip, 
and paid Cock $161 31, at one time, and $26 24 at another, 
leaving in his hands $417 45, which he held up under no- 
tices from Cock & Thompson and the administrator of J. R, 
Rouse, subject to the order of the Court, and being always 
ready to comply therewith. This fund in his hands became 
the subject matter of litigation between Cock & Thompson 
and Hayslip, and Lindsey “ desiring to secure himself as far 
as practicable against the responsibility which its custody 
imposed upon him, let the same out, receiving therefor a note 
on James Laramore for more than the fund; that said Lara- 
more was perfectly good and solvent at the time respondent 
received said note on him; that during the late war Lara- 
more tendered payment of said note to respondent, in Con- 
federate Treasury notes, and respondent, under pressure of 
public opinion prevailing at that time, and not knowing but 
what said Confederate Treasury notes would prove as good 
and as valuable as the bank-bills which had come into his 
hands by the sale of the land of Phillips, and which respon- 
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dent had let out as aforesaid, accepted the same in payment 
of said note. In this way, and with the utmost good faith 
on the part of respondent, said bank-bills came to be con- 
verted into Confederate money, which perished in his hands. 
He further said that he had been always ready to pay over 
said money had he had opportunity to do so, and could have 
done so safely to himself, before the ruin of Confederate 
nioney, but had had no opportunity, because the parties were 
still litigating over said fund, that even the bank-bills which 
he took “had become of little or no value” before such op- 
portunity was presented. He said he had received no profit 
by this transaction and thought he should not be held liable 
fot any,amount, but claimed, if he was liable, “the benefit 
of the Relief Law,” because this loss was not by his fault 
but by reason of the. contesting claims of said parties, and 
stated that when he got said money he was worth $20,000, 
and by the results of the war and without. his fault he had 
lost all but, say, $3,000 of said property. He also claimed 
that he had a right to retain $107 50 out of said money col- 


lected as costs due on fi. fas. against Phillips, under which 


he made said sales. 

This answer was verified as required by the statute. To 
“so much of it as set up the loan of the $417 to Laramore, 
and the subsequent collection of said notes in Confederate 
Treasury notes, and the subsequent loss.of the same, as a dis- 
charge of said Lindsey from any liability for said sum of 
money or any part thereof,” and to “so much of it as sets up 
the Relief Law in protection of said Lindsey from liability 
for the whole amount of said money or any part thereof so 
in his hands,” the movants demurred. The demurrer was 
sustained, the rule was made absolute against Lindsey for 
$417, provided that as to the $107 50 nothing more should 
be done till a trial should be had upon the issue joined as to 
that part of his answer. 

Counsel for Lindsey say that said order of the Court was 
, erroneous, because plaintiffs could not proceed by rule against 
Lindsey, his liability as sheriff having terminated upon the 
filing of said injunction bill ; because pending said litigation 
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Lindsey was a depository, and is entitled to show the loss or 
destruction of the fund without his fault, and be protected 
from liability as such fiduciaries are in law and equity ; be- 
cause Lindsey in this case was entitled to the benefits of the 
“ Relief Law;” because this was a proceeding in equity, and 
it would be inequitable to eompel Lindsey to hold this fund 
and now pay it notwithstanding its loss or destruction by 
causes over which he had no control and in which plaintiffs 
participated. 

By a note, after his certificate, the Judge said “ the decis- 
sion of the cause allowed Lindsey to show on what bank the 
bills were, with a view of charging him only for the value of 
the bills. The judguient of the Court was made on the rule 
nisi, the answer of defendant and the demurrer of plaintiffs, 
and upon no other facts not set forth in the rule .nisi, answer 
and demurrer.” ‘There was no allusion to any bill in equity 
except that the rule had for its caption “ Benjamin F. Cock 
and John Thompson versus Zora B. Hayslip, and Samuel 
Lindsy, sheriff. In Equity, in Lee Superior Court. Dis- 
covery. Relief and Injunction,” and the rule recited as the 
reason why Lindsey had the money, that it “was claimed by 
Hayslip as his property, but his title thereto was contested 
by Benjamin F. Cock and John Thompson, and the settle- 
ment of the question as to whether said fund belonged to 
the said Benjamin F. Cock and John Thompson or to said 
Hayslip, formed one of the issues or matters of litigation in 
said cause in equity.” 


F. H. West, C. B. Wootten, Locorane & CLARK, for 
» plaintiff in error, said Lindsey was but a trustee—2 Bouv. L. 
D. ; Davis vs. Collier, 13 Ga. R., 485—and therefore entitled 
to the benefit of the Relief Law. Acts 1868, page 148 ; Huds- 
peth vs. Johnson, 34 Ga. R., 403 ; as to liability of trustees, 
Campbell vs. Miller e al., 38 Ga. R., 304. 


Hawkins & Burke, R. F. Lyon, for defendants. 
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WARNER, J. 


The sheriff was liable for the value of the State bank-bills, 
which he received for the sale of the property at the time he 
was required to pay over the same to the plaintiff. The 
answer of the sheriff to the rule, which stated that the bank- 
bills received by him were of little or no value, was to be 
taken as true, unless traversed, as provided by the 3878th 
section of the Code. To have entitled the plaintiff to a 
judgment against the sheriff, he should have traversed his 
answer, and have shown, by competent evidence, that the 
bank-bills were not worthless, and then he would be entitled 


to a judgment‘against the sheriff for the amount the bank- 


bills were shown to have been worth at the time he was 
required to pay over the same. The -plaintiff was not enti- 
tled to a judgment for the full amount of the State bank- 
bills against the sheriff at the time he received the same for 
the sale of the preperty, on the statement of facts set forth in 
his answer to the rule, which the demurrer thereto admitted 
to be true. Let the judgment of the Court below be re- 
versed. 





WixxiraM MrrcuHe tt, plaintiff in error, vs. BENJAMIN F, 
MITCHELL, defendant in error. 


1. This Court will not control the discretion of the Court below in re- 
fusing to grant a continuance of a motion to dissolve an injunction, on 
the gronnd that complainant is in bad health, and unable to get up 
affidavits to sustain it when the case has been twice continued for the 
same cause. 

. A copy of a verdict in an equity cause, unaccompanied by the bill, 

answer, and other parts of the record, is not evidence. 

When the grantees are volunteers, the donor, who has conveyed a tract 
of land by deed to the donees, and files his bill to have the deed reform- 
ed, is entitled to relief if he can clearly show that he acted under a 
mistake as to the line of the lot, and that he did not believe that that 
which he conveyed included his dwelling-house and the cleared lands 
adjoining it, and did not intend to convey the dwelling-house and 


— 
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cleared lands. But his own testimony as to his intention and mistake 
should not be held sufficient without corroborating circumstances. In 
such case relief will be granted when the evidence is satisfactory that 
the grantor acted under a mistake, though the grantee was not cogni- 
zant of the mistake at the time of the conveyance, and the injunction 
should hdve been enforced till the trial. 


Continuance. Reformation of Deed. Mistake. Before 
, Judge CLARK. Chambers. Worth county. July, 1869. 


The bill of William Mitchell against Benjamin F. Mitch- 
ell and Benjamin Willis made the following case: William 
Mitchell owned a plantation in said county, composed of 
land. lots Nos. 253 and 254, lying broadside to each other, | 
and each containing four hundred and ninety acres. He 
supposed his residence and outhouses were on No. 254, and 
it contained one hundred and forty acres cleared, and was his 
farm. Being then eighty years old, and desiring to give 
some property to his children, in 1866 he conveyed No. 253 
to his son, Benjamin F. Mitchell, for the use of himself and 
of his sisters, one of whom married Willis. The line be- 
tween these lots was not distinctly marked, and when he 
made thie deed he believed that the line of the lots run from 
eighty to one hundred yards north of his houses, and was 
marked by.a fence dividing the cleared land on said lots, and 
when Benjamin F. Mitchell received the deed, he was of the 
same opinion with his father as to the dividing line. Willis 
acting in right of his wife, and as agent for Benjamin F. 
Mitchell, now claims that the dividing line so runs as to 
include the dwelling, most of the out-houses, and a large por- 
tion of the most valuable land of the plantation;‘and Willis 
has commenced moving the fencing, so as to expose William 
Mitchell’s crops, and threatens, violently, to eject him from 
said house, and leave him homeless. He is old and poor, 
has a wife and three children dependent upon him; Willis is 
rich, and has much influence in the county. 

He prayed a reformation of said deed, (if the line was not 
as he supposed,) so as to make it convey only that part of the 
plantation which he thought he was conveying when he made 
it, and that meanwhile Willis, and the others represented by 
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him, be enjoined from moving the fences, or otherwise inter- 
fering with William Mitchell’s possession and use of that 
part of the plantation claimed by him. Discovery was 
waived. The bill was sanctioned, and injunction issued, as 
prayed for. 

Benj. F. Mitchell and Willis answered the bill. Benj. F. 
denied that at the date of the deed he understood the true 
line between the lots to be as his father had charged, but 
admitted that the line was not distinctly marked, and said 
he did not know what his father then thought on that sub- 
ject. He said his father’s object in making the deed was not 
a wish to provide for his children, but to keep his creditors 
from getting the land. The other charges in the bill were 
admitted, except the purpose of doing violence to the old 
man, and making him homeless. They answered that there 
were on No. 254, houses and out-houses but little inferior to 
those on No. 253. Willis knew nothing of the delivery 
of the deed except by hearsay. They answered that they 
had a right to No. 253 and its appurtenances, and had, by 
kindness, permitted the old man to ogcupy said residence, 
etc., since the date of his deed. And lastly, they said this 
whole matter was res adjudicata, by a decree in their favor 
in a former bill filed by the old man against them. 

These answers having been filed, said defendants moved 
to dissolve the injunction, upon the ground that the equity 
of the bill was sworn off. Upon the day appointed for the 
hearing, William Mitchell’s counsel moved to postpone it 
because his client was sick, and he-had been unable to get 
affidavits to contradict said answers. The hearing was post- 
poned till the 22d of June, 1868, and on that day, upon the 
same showing, was further postponed till the 7th of July, 
1868, the Judge giving notice that he would postpone no 
more, without more definite evidence as to complainant’s 
sickness. On that day his counsel again moved a postpone- 
ment, and supported it by his affidavit that he had been 
informed by the old man’s children that he lived thirty miles 
away, and was in very bad health, unable to come to consult 
with his counsel, and that this ill health was caused by a 
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beating given him by said Willis, and that he believed these 
statements; and that could he consult with the old man he 
could procure affidavits to show that the answers as to the — 
true line were false, that no one was present when the deed 
was made, but thé old man and W. A. Harris, and that the 
true line does run as the old man supposed it did when he 
made the deed, 7. ¢., with said fence, north of his house. The 
Judge refused to postpone the hearing longer. __ 

The bill and answers were read. Besides their answers 
the defendants relied upon a sworn plat of the premises, 
showing that the houses, etc., were on No, 253, and on the 
deed which conveyed the whole of No. 253, as aforesaid. 
They tendered in evidence a certified copy of a verdict in 
these words: ‘ Worth Superior Court. October Adjourned 
Term, 1868. William Mitchell vs. Benjamin Mitchell. Bill 
for relief and injunction. We, the jury, find for the defend- 
ant, with costs of suit, this 13th December, 1868. T. W. 
Tison, foreman.” It was objected to because it was unaccom- 
panied by the record of the cause to which it applied. The 
objection was overryled. Counsel for William Mitchell pro- 
duced his own affidavit, that he drew the bill to which said 
verdict appliell, and stated its purpose, and that it had noth- 
ing to do with the matter now in controversy. He also read 
an affidavit of said Harris, who stated that he drew the deed, 
and that William Mitchell then understood that the line run 
north of his house as aforesaid. 

After argument had, the Judge dissolved the injunction. 
William Mitchell’s counsel say that the Judge erred in refus- 
ing said continuance, in admitting the copy verdict, and in 
dissolving the injunction. 


D. H. Pope, Vason & Davis, for plaintiff-in error. 


Srrozier & SurrH, LocHraye & CLARK, for defendants. 
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Browy, C. J. 


1. This Court will not control the discretion of the Court 
below in granting or refusing to grant a continuance, unless 
the Judge has abused the discretion which the law vests in 
him. In this case the Judge had allowed.two continuances 
for the same cause, and had, on the second application, given 
notice that the complainant’s counsel must be prepared with 
his affidavits by the time fixed upon for the hearing. Under 
these circumstances we are not prepared to say that the Court 
did wrong in overruling the motion. 

2. The copy of the verdict was not accompanied by a copy 
of the bill, or answer, or other parts of the record, and should 
not have been received as evidence of a finding against the 
complainant in a former action. 

3. But the more important question is, as to rights of the 
complainant under the'bill filed for a reformation of the deed, 
and for an injunction. It is argued, with zeal and ability, 
that the complainant can not have the relief he seeks without 
proof of a mutual mistake on the part of donor and donee, 
and that the donee, who was not present when the deed was 
executed, swears off the equity of the bill when he denies 
all knowledge of the intention of the donor to retain his 
dwelling-house and the cleared lands adjoining it, when he 
made the deed, and of his mistake in believing that they 
were upon the lot adjoining the one conveyed. 

Section 3061 of the Code provides that equity will not 

interfere to relieve against accidents or mistakes of mere 


, volunteers. And section 3069 of the Code, treating of mis- 


takes of law, declares that the Court must be satisfied by the 
evidence that the mistake was mutual to authorize the refor- 
mation of a contract. The fair construction of this latter 
provision would seem to be, that as between purchasers for a 
valuable consideration and the grantor, the mistake must be 
mutual. But as the Court is not authorized in any case to 
relieve volunteers against mistakes by reforming the convey- 
ance, it can hardly be a fair construction to say that the mis- 
take must have been known to them at the time the deed was 
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executed, before the grantor can be relieved by reforming a 
voluntary conveyance, executed by him, on account of mis- 
take. 

Volunteers in contracts, are defined to be “ persons who 
receive a voluntary conveyance.” 2 Bouvier’s Law Diction- 
ary, 636. Itis very clear, therefore, that a Court of Equity 
would have no power under our Code to relieve the donees 
in this deed, who are volunteers, if they were applying fora 
reformation of the contract. But it does not follow that the 
grantor is not entitled to relief if a proper case is made by 
the bill ; and the more especially is this true, as the mistake 
is one of fact and not of law. Section 3070 of the Code de- 
clares that, “ In all cases of a mistake of a fact material to — 
the contract, or other matter affected by it, if the party com-— 
plaining applies within a reasonable time, equity will relieve.” 

Again, by section 3062 it is enacted that, “Mistake reliev- 
able in equity, is some unintentional act or omission, or error, 
arising from <gnorance, surprise, imposition or misplaced 
confidence. This power is exercised with caution, and to 
justify it the evidence must be clear, unequivocal, and de- 
cisive as to the mistake.” 

We may remark here that the testimony of the grantor 
himself to the fact of his intention, and that he labored under 
a mistake when he made the deed, would not be sufficient, 
unless it is sustained by other testimony or by corroborating 
circumstances, . 

Apply the facts in this case to the rule laid down, and we 
think there is equity in this bill. The grantor was an old 
man, over eighty years of age. His object in making the 
conveyance, was to provide in his lifetime for his children 
and grand-children. He owned too lots, side by side, each 
containing four hundred and ninety acres. The line between 
them was not distinctly marked. He acted under the belief 
that the line run some eighty to one hundred yards north of 
his dwelling-house, where-a fence divides the cleared from 
the woodland. He has a family (probably a second wife,) 
with three small children. It turns out by the survey, made 
at the instance of the donees, since the controversy com- 
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menced, that the line between the two lots, as originally 
surveyed, was not marked, that it runs between his dwel- 
ling-house, and smoke-house, and through his crib, leaving 
the dwelling-house, kitchen, and other out-houses on the lot 
conveyed, and only leaving his smoke-house, stables and half 
of his cribs on the lot retained by him. 

Now if we take into consideration the object had in view 
by the donor and his own condition, it is not reasonable to 
con¢glude that he intended to convey his dwelling-house, and 
part of his out-houses, and the cleared land around them, 
which had been manured and was his best land for cultiva- 
tion, to his first children, and at his advanced age to leave 
his dwelling with his little children and give it up to his 
older children, who were able to take care of themselves. 

Mr. Harris, who drew the deed, swears that at the time it 
was drawn the understanding with the old man was, that the 
line run north of his dwelling-hduse, and that he was to re- 
main in the dwelling-house during his life. 

Upon the whole, we think the bill and affidavits make a 
strong case in favor of the complainant—sufficient to satisfy 
a reasonable mind, that he committed an “ unintentional error 
arising from ignorance” of an important fact, in the true lo- 


‘eation of the line between the two lots, when he executed the 


deed ; and we are satisfied the injunction should have been 
held up till the trial of the cause, and that the Judge erred 
in ordering that it be dissolved. 

Let the judgment be reversed. 


VoL, x~—2, 
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James K. REpp, propounder, plaintiff in error, vs. SopHIA 
W. Hareroves et al., defendants-in error. 


On the 25th of February, 1852, Owen Thomas made and executed his 
will, by one clause of which he desired that certain negro slaves _ 
therein named should be conveyed to Liberia, or any other free State 
foreign to Georgia, unto which they might severally elect to go, and 
in which they might lawfully reside, and there to be forever manumit- 
ted and freed, they and their posterity. The testator also desired 
that his other property should be sold, and out of the proceeds thereof, 
after the payment of his debts and certain specific legacies therein 
named, and after the defrayal of the expenses incident to the execu- 
tion of his will, the subsistence and removal to the new and contem- 
plated homes of the negroes intended to be manumitted, that the 
tesidue should be divided among his negroes who should thus become 
free, to be paid to each person eighteen years of age, on his or her 
arrival in his or her new home. In 1859 the Legislature passed an 
Act which declared ‘‘that from and after the passage of this Act 
any and every clause in a deed, will, or other instrument, made for 
the purpose of conferring freedom on slaves directly or indirectly, 
within or without the State, to take effect after the death of the 
owner, shall be absolutely void.’ The testator died in September, 
1868, never was married, and left no children at his death: Held, 
that inasmuch as the testator violated no law of the State at the time 
of the execution of his will in 1852, that the same remained ambula- 
tory until the time of his death in 1868, at which time the Act of 1859 
had become obsolete, and that the Act of 1859 did not, in law, operate 
upon and revoke the testator’s will made in 1852, there being no act of 
the testator showing that it was his intention to revoke the same. 


Held further, That it is a cardinal rule, in the construction of wills, to 


carry into effect the intention of the testator, when such intention vio- 
lates no law of the State, and as the testator violated no law of the 
State in the expression of his intention, in regard to his slaves, at the 
time of making his will, and as there was no. law in existence at the 
time of his death which forbid the execution of that intention, the 
same should be carried into’ effect by the Courts. The will of the 
testator was valid in its inception (to-wit) at the time it was made, 
and was a valid will at the time of its consummation (to-wit) at the 
time of the testator’s death. 


Emancipation by Will. Before Judge WorrILL. Mus- 


cogee Superior Court. May Term, 1869. 


_ Redd propounded, as tHe last will of Owen Thomas, a 
paper, duly executed on the 25th of February, 1852, con- 
taining the following bequests. 
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“Trem Ist. 4 desire all the debts I may owe, if any, 
promptly paid. 

Irem 2d. I give and bequeath to Thackery B. Howard’s 
wife, and her children, the debts and demands of every kind 
I hold upon him, and the moneys accruing or to accrue 
thereon, exclusive of the husband and his creditors, 

Irem 3d. I desire that my negroes,’Griffin and his wife 

Esther, and their children now born, and such as they may 
hereafter have, (and others with their children born or to be 
born, naming them,) to be conveyed to Liberia, or any other 
free State, foreign to Georgia, into which they severally elect 
to go, and in which they may lawfully reside, and there to be 
forever manumitted and freed, they and their posterity. 
‘ Trem 4th. I desire all the residue of my negroes, my lands, 
stocks, crops and property of every kind sold for cash, and 
the proceeds of sales, along with moneys in hand, collections 
of debts of every class due me, (excepting always the debts 
of Thackery B. Howard, as specified,) converted into a com- 
mon fund, to be disposed of as follows, viz: so much as may 
be required to the payment of debts, the defrayal of the ex- 
penses incidental to the execution of my will, the subsistence 
and removal to their new and contemplated homes of such 
of my negroes as are intended to be manumitted and freed, 
and the residue by eventual division among my negroes who 
shall thus become free. 

Irem 5th. I give to my executors, each, the sum of 
$1,500 00 as fixed and full compensation for the execution 
of this will; to Griffin (the father) and Maria, each, the sum 
of $2,500 00, exclusive of, and additional to, what they re- 
ceive in common with the other freed negroes. These sev- 
eral sums being abstracted and appropriated, I wish the 
remainder divided into as many parts as there are freed 
negroes in number, and one part paid to each person eighteen 
years of age, on his or her arrival in his or her new home, 
without regard to marriage or sex, including said Griffin and 
Maria, and the remaining parts divided among the parents 
of children. in the precise proportion the several families of 
children to each other. 
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Trem 6th. The bequest to Mrs. Thackery B. Howard, to- 
wit, Sarah G. and her children, is designed to include chil- 
dren she may have hereafter, as well as those now born, to 
be a joint one to Mrs. Howard and her children, and to be 
sole and separate to her use as between her and her husband 
and the creditors of the husband, and to include the transfer, 
assignment and control of a mortgage, with its lien, made by 
said Howard to me on the nineteenth day of February, 
eighteen hundred and forty-nine, and under judgment of 
foreclosure in the Court of Chancery in Russell county, Ala- 
bama, at this time, as more especially provided for in a sepa- 
rate instrument of even date with this, attested by the same 
witnesses, and which I hereby recognize and confirm as part 
and parcel of this my last will and testament. : 

Irem 7th. I nominate and appoint James K. Redd, of 
Muscogee, in the State of Georgia, and Augustus Howard, 
of the county of Russell, in the State of Alabama, executors 
of this my last will and testament.” 

Sophia Hargroves et al., heirs-at-law, filed a caveat thereto, 
upon the following grounds: 

Ist. Said writing was prohibited by the statutes of Georgia, 

2d. It is a writing which cannot possibly be executed as a 
will, or otherwise. 

3. It contains divers conditions which were to happen or 
be performed before any legacy to any negro therein men- 
tioned could vest or have any effect, and which conditions 
are not fulfilled nor can be fulfilled. 

4, It was the testator’s intention that the writing should 
not have effect as a will unless his negroes therein mentioned 
and referred to should remain with him as his slaves until 
his death, and during all that time should serve and obey 
him as his slaves; and these caveators say that long before 
the death of said Owen Thomas, viz: three years, the said 
negroes accepted the emancipation proclaimed by the Presi- 
dent and confirmed by the State Convention, and abandoned 
and deserted the said Thomas, and never again acknowledged 
him as master or served him as slaves, 

5th. Said writing, if ever valid as a will, was revoked 
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and annulled by the Act of 1859, “To prohibit the post 
mortem manumission of slaves,” and the same was never 
afterwards republished as the will of said Thomas, or other- 
wise revived, 

6th. The change of circumstances brought about by eman- 
cipation is so great as not only to authorize, but to require, 
the presumption that it was not the intention of said Thomas 
at the time of his death that said writing should be his will. 

It was pending on appeal in the Superior Court. 

It was admitted that Thomas died on the 28th of Septem- 
ber, 1868, without having ever married, and that said paper 
was his last will and testament, unless said grounds of caveat 
rendered it a nullity. 

The Court charged the jury that all of said paper was 
void, except the Ist, 2d, 6thand 7th items. This is assigned 
as error. 


Ramsey & Ramsey, IncraAM & CRAwFoRD, WILLIAMS 
& THORNTON, for plaintiff in error, said the paper was good 
as a will when made, (1852,) unless prohibited by Acts of 
1801 and 1818, and they did not prohibit it: Vance vs. Craw- 
ford, 4th Ga. R., 445; 10th Ga. R., 263; 16th Ga. R., 517; 
18th Ga. R., 130; 19th Ga. R., 35; 31st Ga. R., 38; 25th Ga. 
R.; 109, 428; 38th Ga. R., 655. It was good at Thomas’ 
death, (1868): Constitution 1865, Art. 5, par. 4; Consti- 
tution 1860, Art. 11, sec. 3: Act of (859 did not effect 
this will made before it and taking effect after it. The law 
at the death must control: J8th Ga. R., 1; 25th Ga. R., 
660; 23d Ga. R., 431; 38th Ga. 61; Code, sec. 2364: In 
ary event Redd’s appointment was good: 22 Ga. B., 30. 


J. M. Russet, H. L. Bennine, PeaBopy & Brannon, 
for defendants, said a will has virtue from its date, though’ it 
takes effect only after death of testator. If made by an in- 
sane man, his subsequent sanity does not make it good, and 
vice versa: 1 Williams’ Ex’rs, 17 marg.; Ibid. 103, note vv; 
1 Russ & M., 355. So of a minor’s will: Sec. 2371 Code. 
Will of feme sole, destroyed by coverture, but not restored by 
death of husband: Wms, Ex’rs, 106 ; 2 Brown’s Ch., 544 ; 
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2 Tenn., 695, 697; 4 Coke R., 60, and so in many‘like cases ; 
1 Wms. Ex’rs, 106; 1 Phillim, 342; 1 Lord Raymond, 441; 
2 Sol. K., 192; 4 Burr, 2167, 2171; Irwin’s Code, sec. 2362, 
2435; Jarman’s 4th Rule; Redfered on Wills, part 1, 425, 
note 6. Having force from its date, it was void by reason of 
emancipation of slaves: Act 1859; section 1878, 4905 New 
Code. Nor is republication presumed: Irwin’s Code, see, 
2442, 2436; 1 Jar. on Wills, 112; 1 Phil. 339, 442; 4 John, 


_ Ch. R., 515, 519; 1 Robt. on Wills, 326; 2 P. Wms., 524; 


2 Bl. Com., 499; 4 Burns’ Eccl. L. C., 47; 2 T. R., 624; 1 
Redfered on Wills, 293-4, sec. 5; Ibid. 2d part, 669, sec, 
19; 1 Roper on Leg., 250; 1 Jarm. 132-3; Brown’s Law 
Max., 77; Act 1859 not repealed ; New Code, sec. 4984. 
Repeal does not make good a void paper: Dwar. on Stat., 
675; 34 Ga. R., 483. Subsequent change can not affect 
vested rights: Irw. Code, secs. 4903, 4906. If bequest be 
to servants and they quit service, itis adeemed. 2 Wms. on 
Ex’rs, 833; 2 Ch. R., 162; 8 Vin. Abridg., 311. So if 
they be sold: 14 John. R., 324; 1 Wms. on Ex’rs, 112, 
note 1. Cy pres applies only to charities: Cobb’s N. D., 
983 ; New Code, secs. 1876, 1878 ; Irwin’s Code, sec. 3099 ; 
2 Story’s Eq., sec. 1182-3. Emancipation was a war meas- 
sure: Con. 1865; Irwin’s Code, sec. 4909; 2 Story’s Eq. 
secs, 1182-3-4. The charitable intent not yet manifest and 
definite: Irwin’s Code, sec. 3099; 18 Ga. R., 129, 135; 21 
Ga. R., Drane ex’r, vs. Beall; 22 Ga. R., 28; 34 Ga. R., 
460, 483. If circumstances change, presumptive change of 
testator’s wishes: 1 Wms, on Ex’rs, 104=112, inclusive; Ir- 
win’s Code, sec. 2362, 2368; 1 Rob. on Wills, 355; 1 Ross 
on L., 123; 4 Ves., 808; 2 Ch. R., 162; 2 Wms. on Ex’rs, 
834; 1 Red. on Wills, 425, note (a.) If will takes effect at 
death only, there were no slaves, and therefore it is void. 
Every clause for emancipation is void, and executors were 
appointed for that purpose, and their appointment is void : 
22 Ga. Rep., 28; 21 Ga. Rep., 21.’ The heirs are favored: 
Powell on Dev., 548; 2 Vern., 340; 1 Jarm., 465; 12 Ga. 
R., 163. Statutes, etc., may take away right before death of 
testator: 25th Ga. Rep., 650. Statute of Uses: 1 Roll’s 
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Abridg., 617; Dev. Anderson’s R., 7; 18 Ga. R., 1; 2'P. 
Wnas., 624; 2 Brown’s Ch., 534; Ansb., 627; 2 Bl. Com., 
499; 4 Burns’ Eccl. L., 647; 4 R., 60; 1 Phil., 342 ; Irwin’s 
Code, sec. 2445; Powell on Dev., 516, 517, 580, 547-8; 
Doug. R., 38; 1 Phil., 342; 2 Ch. R., 162. If condition 
impossible, will bad: Dudley’s Ra 94; 2 Vesey’s R., 340; 
Bl. Com., 157. Precedent conditions must be literally per- 
formed: 1 Ves, R., 83; 1 Ves., Sr.. 191;2 W &S., 146; 2 
Bl. Com., 154; 6 Ves., 608. 2 





WARNER, J. 


On the 25th of February, 1852, Owen Thomas, the testa- 
tor, made and executed his will, by one clause of which he 
desired that certain negro slaves therein named should be 
conveyed to Liberia, or any other free State foreign to Geor- 
gia, unto which they might severally elect to go, and in 
which they might lawfully reside, and there be forever man- 
umitted and freed, they and their posterity. The testator 
also desired that his other property be sold, and out of the 
proceeds thereof, after the payment of his debts and certain 
specific legacies therein named, and after the defrayal of the 
expenses incident to the execution of his will, the subsistence 
and removal to their new and contemplated homes of the 
negroes intended to be manumitted, the residue should be 
divided among his negroes who should thus become free, 
to be paid to each person eighteen years of age, on his or 
her arrival in his or her new home. The testator died in 
the month of September, 1868; never was married, and left 
no children at his‘ death. In the year 1859, six or seven 
years after the execution of the will by the testator, the Gen- 
eral Assembly of this State passed an Act declaring “ that 
from and after the passage of the same, any and every clause 
in a deed, will, or other instrument, made for the purpose of 
conferring of freedom on slaves directly or indirectly, within 
or without the State, to take effect after the death of the 
owner, shall be absolutely void.” It is insisted here, that 
this Act of the General Assembly operated upon, and had 
the effect, to revoke the will of the testator, made in 1852, 
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at least so far as it related to the manumission of his slaves, 
and that inasmuch as he died without any republication of 
his will after the slaves became free, he died intestate as to 
the bequests and provisions made to and for them thereon. 
The first question to be considered is, whether the Act of 
1859 revoked the testatér’s will made in 1852? At the 
time the will was executed it was a lawful and valid will 
under the then existing laws of this State. Did the Act of 
1859 have a retroactive operation so as to defeat the legal 
expressed intention of the testator as contained in his will of 
1852, so as to revoke the same without any act on his part? 
In our judgment the Act of 1859 did not, and could not, 
upon any sound principle of construction have that effect. 
All laws (says Blackstone) should be made to commence in 
futuro, and be notified before their commencement, which is 
implied in the term “prescribed”: 1st Blackstone Com- 
mentaries, 46. Laws prescribe only for the future, they can- 
not impair the obligation of contracts, nor generally have a 
retrospective operation: Code, section 6. Besides, the Act 
of 1859, by its express terms, was not to take effect until 
from and after its passage. A will, as defined by the Code, 
is the legal expression of a man’s wishes as to the disposition 
of his property after his death: Code, section 2359. A . 
testator, by his will, may make any disposition of his prop- 
erty, not inconsistent with the laws, or contrary to the policy 
of the State: Code, 2354. At the time the testator made 
his will, (in 1852,) and expressed his wishes as to the dispo- 
sition of his property after his death, his expressed wishes 
were legal, not inconsistent with the laws of the State, or 
contrary to the policy thereof, as has been repeatedly adjudi- 
cated by this Court. It is true that his will did not take 
effect as his will until after his death, but he had the legal 
right to make it at the time and in the manner he did, so 
that-it might take effect after his death as to the disposition 
of his property, a legal right which the laws of the land ex- 
pressly conferred upon him. When the testator had exer- 
cised this legal right, and made his will, the presumption of 
the law is against its revocation: 1st Williams on Ex’rs, 92. 
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There is no pretence in this case that the testator’s will 
was revoked by any act or expressed intention on his part, 
and the only implied revocations of a will, recognized by the 
Code, are when the testator has executed a subsequent incon- 
sistent will, the marriage of the testator, or the birth of a 
child to him subsequent to the making his will, in which no 
provision is made in contemplation of such an event: Code, 
2435, 2441. It is a cardinal rule in the construction of wills 
to carry into effect the expressed intention of the testator 
when such intention violates no law of the State. The tes- ° 
tator in this case clearly intended to manumit his slaves, and 
to bequeath to them property as freemen, where they could 
enjoy it as such freemen, and hence the provisions in his 
will to carry into effect that intention; but before his death 
the laws which prohibited them from enjoying their freedom 
here became obsolete ; in other words, freedom came to them 
instead of their having to seek it under the provisions of the 
testator’s will. The intention of the testator, when he made 
his will, was, that they should be free, and they being free 
at the time of his death, when the will took effect, his inten- 
tion was carried out, though not in the manner contemplated 
when the will was made; but their freedom now is entirely 
consistent with his intention then, as expressed in his will 
upon that subject. 

In the construction of legacies given by a will, the Court 
will seek diligently for the intention of the testator, and give 
effect to the same as far as may be consistent with the rules 
of law: Code, 2420. The will of the testator was valid at 
the time of its inception, (to-wit) at the time it was made, ' 
(in 1852,) and was a valid will at the time of its consumma- 
tion, (to-wit) at the time of the death of the testator, not 
having been revoked by any act of the testator, or by opera- 
tion of law. The testator violated no law of the State in 
expressing his intention in regard to his slaves at the time 
he made his will, and no law of the State will be violated in 
now carrying into effect that intention, as the same is pre- 
sumed to have existed at the time of his death. 

As it was clearly the intention of the testator that his slaves 
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should be free and enjoy the property given to them by his 
will, as freemen; it is the duty of the Court to carry into 
effect that intention, which, under the present existing laws 
of the State, can as well be done here as in Liberia, or in any 
other foreign State; they are now free here, and can enjoy 
their freedom here, and being free here, they can receive and 
enjoy the property bequeathed to them by the testator here, 
as such freemen, in accordance with the expressed wishes of 
the testator, as contained in his will at the time of his death, 
Let the judgment of the Court below be reversed. 





SamveL A. MoNEU, administrator, plaintiff in error, vs. 
C. B. Harker et al., defendants in error. 


1, When property was levied upon by a distress-warrant for rent, and 
the defendant filed his affidavit under section 4012 of the Code, and 
gave security for the eventual condemnation money, and the property 
was replevied by him, and upon the trial the jury found for the plain- 
tiff, it was his right to sign up judgment on that verdict against the 
defendant and his securities for the amount of the verdict as ‘‘ even- 
tual condemnation money,”’ and it was error in the Court to set aside 
the execution issued upon such judgment. 

2. In such case it is the duty of the levying officer to return the bond 
with security to the Superior Court, where the issue is to be ‘‘ tried by 
jury, as provided for the trial of claims,’’ and the Court should cause 
the same oath to be administered to the jury as in claim cases. 


Distress-warrant. Before Judge HARRELL, Randolph Su- 
perior Court. May Term, 1869. 


S. A. McNeil made an affidavit before the County-Judge 
that Harker owed him, as administrator of William W. 

- McNeil, $500 00 for rent, and the Judge issued his warrant 
commanding the proper officers to levy upon a sufficiency of 
Harker’s property to pay that amount and costs. The levy 
was made upon certain personalty. Harker made an affida- 
vit that the sum distrained for had been paid, and with J. 
T. McLendon and W. R. Blackburn, as his securities, gave 
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bond, to be void “if, upon the trial of the issue formed upon 
the question of payment, the same shall be in favor of said 
McNeil and said parties, they or either of them, shall well and 
truly pay the eventual condemnation money, and all costs of 
this proceeding.” The papers were returned to the Court, 
the issue was submitted ‘to the jury, and their verdict was: 
“We, the jury, find for the plaintiff $500 00, with interest 
from December 25th, 1867,” and on that verdict McNeil’s 
attorney entered a judgment for $500 00, principal, $30 90, 
interest, and $ , costs, against Harker and his securities 
on said bond. Upon this judgment a fi. fa. was issued 
against Harker and said securities, (in the usual form of a 
common law fi. fa.,) and was levied on Harker’s property. 
Harker’s counsel moved to set aside the judgment and fi. fa., 
because, though the proceeding was begun by distress-war- 





rant, no notice of that was taken_in the judgment or fi. fa. ° 


“The Court decided that the ji. fa. was a nullity, and ordered 
the distress-warrant to proceed. This is assigned as error. 


W. D. Kippoo, by A. Hoop, for plaintiff in error, cited 
Irwin’s Code, sections 3185, 4010, 4012, 709. 


E. L. Dove.ass, for defendant in error. 


Browy, C. J. 


This was a distress-warrant for rent. The defendant filed 
his affidavit, under section 4012 of the Code, to replevy the 
property, and gave security for the eventual condemnation 
money. On the trial the jury found a verdict for the plain- 
tiff, who signed up judgment against the defendant as prin- 
cipal, and his securities, for the amount of the verdict. At 
a subsequent term of the Court a motion was made to set 
aside the execution, on the ground that no execution could 
legally issue from a verdict in such case. The Judge sus- 
tained the motion, and ordered the execution set aside, and 
that the distress-warrant proceed. Was the decision right? 

Section 4012 of the Code provides that “the party dis- 
trained may, in all cases, replevy the property so distrained 
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by making oath that the sum, or some part thereof, distrained 
for, is not due, and give bond for the eventual condemnation 
money; and in such case the levying officer shall return the 
same to the Court having cognizance thereof, which shall be 
tried by a jury, as provided for the trial of claims.” To 
understand how this issue should have been tried, it is neces- 
sary.to inquire how claim cases are tried. Section 3684 of 
the Code directs that claims shall be tried by jury as other 
cases at common law. Section 3685 directs that “every 
juror, on the trial of the claim of property, either real or 
personal, shall be sworn, in addition to the oath usually ad- 
ministered, to give such damages, not less than ten per cent., 
as may seem reasonable and just to the plaintiff against the 
claimant, in case it shall be sufficiently shown that such claim 
was made for delay only, and such jury may give a verdict 
in the manner afgresaid by virtue whereof judgment may be 
entered up against the claimant and his security for the dam- 
ages so assessed by the jury, and the costs of the trial of the 
right of property.” 

That judgment is to be entered up on the verdict for the 
amount of the verdict and costs. The verdict as to the right 
of property is not for a sum of money, and therefore the 
judgment is entered for the sum of money found, if any. But 
the bond and security given in the case before the Court is 
for the payment of the eventual condemnation money, and if 
the verdict is for the plaintiff for a sum of money, judgment 
may be entered up against the defendant, as principal, and 
his securities, for the amount of the verdict, with any sum 
which the jury may give for damages in case they should 
find that the affidavit arresting the distress-warrant was made 
for delay only. 

The very object of the provision that the issue made up, 
upon the affidavit on the distress-warrant, shall be tried by 
a jury, as provided for the trial of claims, was to secure 
damages to the plaintiff in case it should be shown to the 
satisfaction of the jury that the affidavit was interposed for 
the purpose of delay only. It is to be tried by a jury as in 
case of claims, because the jury are sworn in claim cases to 























ATLANTA, DECEMBER TERM, 1869. 29 





McNeil, adm’r, vs. Harker et al. 





give damages if the claim was interposed for delay only. If 
the same oath is not administered to the jury in a case 
of this character, which is administered in a claim case, 
then it is not tried by jury, as is provided for the trial of 
claims. , 

This view of the case is strengthened by reference to the 
other provisions of the Code on the same subject matter, 
which are to be construed in pari materia. The whole shows 
that’it was the object of the Legislature to provide a sum- 
mary remedy for the collection of rents justly due. If the 
proceedings are against a tenant holding over, and he files 
an affidavit to stay them, and the issue is found against him, 
section 4009 of the Code gives the plaiatiff a judgment 
against the tenant for double the rent reserved or stipulated 
to be paid. And we cannot doubt that it was the intention 
of the Legislature to give the plaintiff such damages, not 
less than ten per cent.;»-as the jury may find, if the tenant | 


_replevies the property lowled upon by SE with- 


out good cause. 

It is objected that the judgment should not be entered up 
in the first instance against the securities. Why not?, By 
becoming securities they enable the tenant to hold the prop- 
erty, and they agree to be bound with him for the “even- 
tual condemnation money.” The securities on the appeal 
become bound for exactly the same, and judgment is en- 
tered up against them with the principal, if the case is found | 
against him. What greater hardship is it for judgment to 
go against the securities with their principal for the “ even- 
tual condemnation money,” in the one case than it is in the 
other ? 

_Any other rule would operate most unjustly and injurious- 
ly. The securities enable the defendant to replevy the prop- 
erty, and take it out of the hands of the levying officer. The 
defendant may have destroyed it, or put it out of the reach 
of the law before the rendition of the judgment, and to com- 
pel the plaintiff, after the issue is found for him, to fall back 
upon his distress-warrant against the defendant, and drive 
him to a suit against the securities on their bond, would be 
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a mockery of justice. Such a construction is in the teeth of 
the letter and spirit of all our laws giving to landholders a 
summary remedy against delinquent tenants. 

Judgment reversed. 





Mark A. Huson, plaintiff in error, vs. G. B. RoBerts et 
al., defendants in error. 


When a suit was instituted by one partner against his co-partners to re- 
cover his share of the proceeds or profits of the copartnership,.and it 
appeared in evidence that the copartnership contract was for the pur- 
chase and sale of tobacco, for the mutual benefit and profit of the 
partners themselves, one of whom was to furnish the transportation 
of the tobacco from Augusta‘to Macon, and the partner who was to 
furnish the transportation of the tobacco made a contract for the 
transportation of the same with a Quartermaster of the Confederate 
Government, with the knowledge and consent of the other partners, 
to have the tobacco transported in Confederate Government wagons 
as the same were returning empty from the railroad depot, and agreed 
to pay for such transportation of the tobacco either in bacon or Con- 
federate money: Held, that this was not such an executory contract, 
made with the intention, and for the purpose, of aiding and encourag- 
ing the rebellion, as made it illegal and void; that the intention and 
purpose of the contracting parties was to aid and benefit themselves, 
and not to aid and encourage the rebellion, and that the Court below 
erred in granting a new trial in the case on that ground. 

Held, also, that there is sufficient evidenee in the’ record to sustain the 
verdict of the jury. Z 


Illegal contracts. Before Judge Cone. Bibb Superior 
Court. May Term, 1869. 


Huson sued said Roberts and others for his share of the 
profits of certain tobacco bought by him and shipped to them, 
to be sold on joint account. The contract, purchase, ship- 
ment and sale were shown. 

It appeared that, in the winter of 1864, after all rail com- 
munication between Macon and Augusta, Georgia, was des- 
troyed, plaintiff and defendants formed a partnership for the 
single venture of buying tobacco in Augusta, to be resold in 
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Macon. Plaintiff was to buy it and have it transported by 
wagons from Mayfield to Milledgeville, in consideration of 
which he was to have two-thirds of the profits. At that 
time wagons of the Confederate States were carrying supplies 
for the Confederate army to Mayfield, and returning empty, 
and the Quartermaster General authorized his subordinates 
to have freight brought in the wagons back from Mayfield, 
to be paid for in bacon for the use of the army. Huson 
made arrangements for such transportation with two of said 
subordinates, by promising them a part of his expected pro- 
fits. Defendants knew of this arrangement and assented to 
it. Huson did not pay any bacon for said transportation, 
nor indeed ever paid anything for it except a mule, to one of 
those subordinates, after the war. ) 

The Court charged the jury that, if said contract for trans- 
portation from Mayfield to Milledgeville “contemplated a 
benefit to said Government, (the Confederate States) in the 
payment of freight in bacon for the soldiers of said Govern- 
ment, or in other valuables, to carry on the war, it was ‘ille- 
gal, and plaintiff can not maintain an action upon it; and 
further, that if the contract for such transportation was made 
with the officers of said Government, that was sufficient evi- 
dence of an intention to benefit such Government. 

Plaintiff having obtained a verdict against the defendants, 
they moved for a new trial upon the ground that the verdict 
was contrary to said charge, and the law and the testimony 
in the cause. The Court granted a new trial upon the ground 
that the verdict was contrary to said charge and the law, and 
that is assigned as error. © 


R. F. Lyon, Jonn RUTHERFORD, for plaintiff in error. 


W. K. DEGRAFFENREDD, B. Hitt, for defendants in error, 


WARNER, J. 


The error assigned to the judgment of the Court below, in_ 
this case, is the granting a new trial. From an examination 
of the evidence contained in the record, we do not thiuk 
that there was such an executory contract shown, made with 
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the intention and for the purpose of aiding and encouraging 
the rebellion as made it illegal and void ; the intention and 
purpose of the contracting parties in relation to the tobacco 
was to aid and benefit themselves, and not to aid and encour- 


age the rebellion ; and that the Court below erred in granting - 


a new trial on that ground. 
There was sufficient evidence in the record to sustain the 


verdict of the jury. 
Let the judgment of the Court below be reversed. 





Mary A. Day, plaintiff in error, vs. PETER SoLomon, 
executor, defendant in error. 


1. The widow is entitled to dower out of all lands of which her husband 
was seized and possessed at the time of his death. 

2. When the deceased entered into a contract for the sale of the land irf 
his lifetime, and gave bond for titles, and the purchase-money was 
due and unpaid at the time of his death, and part of it is still due, the 
legal title remained in the vendor, and the purchaser held the land in 
subordination to the right of the vendor, who was, in contemplation 
of law, seized and possessed of the land at his death, and his widow 
was entitled to her dower out of it. 

3. If the obligee in a bond for titles to land fail to pay the purchase 
money within the time specified by the agreement between the parties, 
the legal title remains in the obligor, upon which he may maintain 
ejectment without demand of possession or notice to quit. 


Dower. Before Judge Cote. Bibb Superior Court. May 


_ Adjourned Term, 1869. 


The petition of Mary Day, widow of Joseph Day, was as 
follows: In 1867 her husband died testate. His will was 
admitted to probate, and Solomon was qualified as his execu- 
tor. By said will he supposed that he had amply provided 
for her support, etc., but the estate lost $40,000 00 since the 
war, and is not sufficient for her support and maintenance. 
He died seized and possessed of the following lands: a house 
and lot in Vineville, in said county, worth $4,000 00 or 
$5,000 00, another in Americus, Georgia, worth $2,000 00 
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or $3,000.00, a plantation in Macon county, containing 
twenty-four hundred acres, and another containing seven 
hundred acres. Before his death her husband sold the larger 
plantation, worth $40,000 00, to one Massey, on credit, and 
gave him a bond for titles. Massey had not paid the pur- 
chase-money when her husband died, though it was all due 
before that, and most of said purchase money is yet unpaid. 
Of the amount paid, the executor has a large portion, and | 
she has had none of it. The smaller plantation, worth 
$7,000 00, her husband sold to one Hamilton 6n credit, giv- 
ing a bond for title, all of the purchase-money of this one is 
due and unpaid. 

She has now relinquished her right of dower; no dower 
has been assigned to her, nor has any allowance been made 
her in lieu of dower. She wishes money in lieu of dower, 
and the executor assents to this, provided she is entitled to 
dower under these circumstances. She prayed for an assign- 
ment of money in lieu of dower. The executor demurred 
to this application, and the demurrer was sustained as to said 
plantations. That is assigned as error. 


“Wuittie & GusTIN, for plaintiff in error. 


S. Hunter, by R. F. Lyon, for defendant in error.. 
\ 


Brown, C. J. 


Was the widow entitled to dower out of the land which 
the husband had agreed to sell during his lifetime? The 
record shows that the deceased had executed and delivered a 
bond for titles t6 the plantation in Macon county to N. W. 
Massey. The price agreed on was $40,000 00. No part of 
the purchase-money had been paid when Mr. Day died. 
Part of it has been paid since, and part remains unpaid. 

- The widow is entitled to dower out of all the lands of 
which the husband was seized and possessed at the time of 
his death: Revised Code, section 1753. Seisin is the pos- 
session of an estate of freehold. Seisin was used in contra- 
distinction to that precarious kind of possession by which 


Vou. xLt—3. 
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tenants in villenage held their lands, which was considered 
to be the possession of their lords in whom the freehold con- 
tinued: 2 Bouv. L. Dic., 503. In the United States a con- 
veyance by deed, executed and acknowledged, and properly 
recorded according to law, and the descent cast upon the 
heir, is, in general, considered as a seisin in deed without 
entry, and a grant by letters patent from the commonwealth 
has the same effect: 4 Mass. R., 546; 7 Mass. R., 494; 15 
Mass. R., 214; 1 Munf. R., 170. The recording of a deed 
is equivalent to livery of seisin: 1 Mass. R., 546. A seisin 
in law of the husband will be as effectual as a seisin in deed, 
to render the wife dowable: 2 Black. Com., 131. The law 
deems every person to be in legal seisin and possession of the 
land to which he has perfect and complete title, and this seisin 
and possession is co-extensive with his right, and continue’ 
till he is ousted thereof by an actual possession by another 
under a claim of right. This may be considered a settled 
principle of the common law, and has been recognized and 
adopted by the Supreme Court of the United States. 20 
Ga., 324. 

It, follows, therefore, that the widow is dowable of all the 
lands to which the husband had a complete and perfect title 
at the time of his death, whether he was in the actual posses- 
sion, or some one else, holding in subordination to his title, ac- 
tually occupied the premises at the time of his death. In 
conformity to this rule it was held by this Court in 10 
Georgia, 321, that the widow is entitled to dower in the wild 
and uncultivated lands of which her husband was seized at 
the time of his death. Was Mr. Day seized and possessed of 
the plantation in Macon county in the sen# in which these 
terms are used by the statute, at the time of his death? We 
have already seen that the owner, who has a perfect and com- 
plete title to the land, which is held in subordination to his 
title, is seized and possessed of it. It is not denied that Mr. 
Day had the legal title to the land when he made the agree- 
ment to sell to Massey. Did that sale divest his legal title? 
Clearly not. Day had given bond for titles when the pur- 
chase-money was paid, and at the time of his death the pur- 
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chase-money was all due and unpaid, and no deed had been 
executed to Massey. In this state of the case the perfect legal 
title remained in Day, and Massey held the land in subordi- 
nation to Day’s legal title. The same rule applies to the 
smaller plantation. 

A vendee entering into possession of land, under.a bond 
for titles, does not hold adversely against the vendor until 
the purchase-money is paid. In such case the possession of 
‘the vendee is not only consistent with the title of the vendor, 
but the very bond which the occupier relies on as color of 
title recognizes paramount title in the vendor. 17 Ga., 600. 

Again, this Court held at the last term in the ease of 
McHan vs. Stansell, 39th Georgia Reports, 197, that: If 
the obligee, in a bond for titles to Jand, fail to pay the pur- 
-chase-money according to the agreement, no demand or notice 
to quit is necessary to give the obligor a right of entry or 
action. And why not? Simply because the obligor has a 
perfect legal title to the land. If so, it follows that the 
widow, in case of his death, has a right to dower out of it. 

It is insisted in the argument that the obligee, by paying 
up the purchase-money after it is due, has a right to require 
the obligor to make him a title. If so, this right can not 
defeat the widow’s right to her dower. No lien created by 
the husband in his lifetime, though assented to by the wife, 
shall, in any manner,,interfere with her right of dower: - 
Revised Code, section 1759. The husband cannot, by a 
_ mortgage, for instance, in his lifetime interfere with the right 
of his widow to dower. And he can no more bar it by a 
contract to sell the land which has not been consummated by 
passing the leg&l title out of himself into the vendee. 

If the obligee in this bond should pay up the balance of 
the purchase-money, and demand a title from the executor, 
within such time, and under such circumstances as to entitle 
him to relief, he must either take the land subject to the 
widow’s dower, and look to the estate of her husband for the 
damage which he may: sustain by that encumbrance, or he 
must refuse to take the land so encumbered, and proceed 
against the estate for full damages, in which case the land 
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would still be the property of the estate subject to the widow’s 
dower. 

This is‘a proceeding to recover money in lieu of dower 
under our statute, which can only be done with the consent 
of the executor and the approval of the Ordinary. Revised 
Code, sec. 1761. ) 

Judgment reversed. 





e . © \ 
SaraH Wyatt, plaintiff in error, vs. ALLEN W. TuRNER, 
defendant in error. 


If either party‘ is not satisfied with the answer of the Justice of the 
Peace to a certiorari, all the exceptions must be taken, or the traverse 
filed, before the case is called in its order for a hearing; and if such 
exceptions are not taken, or traverse filed, and the case is heard in the 
Superior Court upon the answer, and brought to this Court, anda 
judgment rendered, the parties are bound by that judgment, and neither 
party will be entitled to have an amended answer to the certiorari 
filed in the Superior Court after the judgment of this Court. 


Amendment. Res adjudicata. Before Judge GREEN. 
Henry Superior Court. April Term, 1869. 


This cause was before this Court before. See 37th Georgia 
Reports, 640. When the remittitur from this Court was pro- 


_ duced in the Court below, and the judgment of this Court 


was made the judgment of that Court, Turner’s counsel 
produced an amendment of the return of the magistrate to 
the certiorari, by which it appeared that Ferguson had, on 
the 1st of June, 1867; given Turner his note, and with ita 
writing, specifying that it was for provisions to enable him 
to make his crop for that year, and binding said crop for the 
payment of said note, and that this note and writing were in 
evidence before him on the trial. Mrs. Wyatt’s counsel 
objected to this amendment because it was irrelevant, because 
having gone to trial upon the original return, its sufficiency 
could not be denied, and because by the decision of the 
Supreme Court the question was res adjudicata. 
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The Court overruled the objection, and the amendment 
was filed. After argument, he ordered the money paid to 
_ Turner. These decisions are assigned as error. 


S. C. McDanieEL, PEepLes & Srewart, for plaintiff in 
error, as to the amendment, cited 37th Ga. R., 640; Irw. 
Code, secs, 3990, 3074; 2 Kelly, (Ga. R.,) 275; 37th Ga., 
584; 34th Ga. R., 47; Ib., 499; 36th Ga. R., 257; 38th, 
133 and 195. The money should have been paid to Mrs. 
Wyatt: Irw. Code, secs. 1982, 2261, 1968-9. 


JoHN R. Hart, for defendant in error. 


Browy, C. J. 


It is insisted by counsel for plaintiff in error that this 
Court shall decide upon the nature and dignity of the land- 
lord’s lien in this case. In the shape in which it is now 
before us, we do not think that question is made by the 
record, and we will not go out of the record to discuss or 
decide it. ‘The vast increase in the business of this, Court 
makes our duties so onerous that we do not feel called upon 
to do more than decide the questions which are legally pre- 
sented for our consideration. 

Was Mr. Turner, the defendant in error, entitled to have 
the answer of the Justice of the Peace to the certiorari 
amended after the case had been tried in the Superior Court, 
and brought to this Court, and a judgment rendered? We 
are very well satisfied that he was not. Under sections 3990 
and 3994 of the Revised Code, either party who may be dis- 
- satisfied with the Justice’s answers to the certiorari, must 
take the exceptions, or traverse the answer, before the case is 
called in its order for a hearing in the Superior Court, and 
if there be more than one objection to the answer, all the ex- 
ceptions must be taken together, before the hearing. The 
issue must be fully made up, and the record complete before 
the hearing, and the parties will not be allowed to have the 
return amended after the case has been heard in the Superior 
Court and in this Court. We can readily see the fraud and 
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injustice which might result if the Courts would allow par- 
ties to practice upon them in this way. If the feelings of 
the Justice of the Peace should be strongly in favor of one 
of the parties, any other rule might open the door for the 
practice of unfairness, by allowing the Justice to amend the 
answer after the party had ascertained by the judgment of 
this Court what might be necessary for the answer to contain 
to enable him to succeed. We charge no such practice in 
this case. But we confess we are not very well satisfied that 
another note was not substituted by mistake or otherwise for 
the one upon which the case was tried in the Justice’s Court. 
The record shows that the note then before the Court was for 
an amount different from the one set forth in the amended 
return. Nothing appeared from the record to show that the 
stipulation giving the lien upon the crop, which appears 
appended to the note copied into the amended return, was 
annexed to the note used on the trial in the Justice’s Court. 
These discrepances at least satisfy our minds that it is not 
wise to relax the salutary rule laid down in the Code. 

We may remark, in conclusion, that there is nothing in 
this record that shows that the wheat sold, from which the’ 
money in dispute is brought into Court, was raised upon the 
lands cultivated by the defendant in fi. fa., or to what year’s 
crop it belonged, or that Mr. Turner ever had any lien of any 
sort upon it; and, if we admit that it was part of the crop 
which he advanced the money to make, and that he had a 
lien upon it, the record does not show that he preserved the 
lien by having it foreclosed within twelve months, as the law 
requires, before the amended return was ‘made, or before the 
last hearing in the Superior Court. If the lien had not been 
preserved by foreclosure within the time allowed by law, it 
was lost, and the judgment of the Court ordering the money 
paid to the landlord in place of the judgment creditor, must 
be erroneous. See this case reported in 37 Georgia, 640, 

Judgment reversed. 
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James R. Surru, plaintiff in error, vs. A. W. JongEs, defend- 
ant in error. 


1. The Mayor and Council of the City of Griffin have power conferred 
by the charter to levy and collect a tax, and in case of non-payment 
the clerk of the city may issue execution against the defaulter, which 
is a lien upon all his property, and may be levied upon any property 
of the defendant, real or personal, sufficient to satisfy the fi. fa., by 
the marshal or his deputy, who may sell the same at public sale at the 
city hall, giving such notice as is required by law for tax collectors’ sales. 

2. The marshal is not bound to make an entry of no personal prop- 
erty before he can levy upon real property. Both are alike subject. 


Claim. Equitable Mortgage. Tax Sales. Before Judge 
GREEN. Spalding Superior Court, August Term, 1869. 


On the 15th of February, 1868, Jones obtained a judg- 
ment against one Gullett for $386 84, besides interest and 
costs. The fi. fa. issued upon this judgment was, on the 
28th of January, 1869, levied upon a housé and lot in Griffin 
as Gullett’s property. Smith, by Patterson as his agent, 
claimed the property. On the trial Jones’ attorney. read in 
evidence the fi. fa. and levy, proved that Gullett was in pos- 
session of the property after the date of said judgment, had 
a deed to it, and had paid $2,200 00 for it, and then closed. 

Claimant’s attorneys read in evidence a fee simple deed 
for said premises from Gullett to Bailey, made the 22d of 
March, 1867, for the expressed consideration of $1,100 00 ; 
a quit claim deed from Bailey to Smith, made the 15th of 
December, 1868, for the expressed consideration of $1,300 00 
as one chain of title. To make another chain they introduced 
a fi. fa., issued by the city clerk of Griffin, “to L. L. Blood- 
worth, City Marshal,” commanding him of the goods, chat- 
tels, lands and tenements of said Gullett, to make $15 00 
and costs for Gullett’s tax for 1866. The only entries on 
said fi. fa. were a levy on said house and lot, made the Ist of 
October, 1867, by John L. Doyal, deputy marshal of Griffin, 
and a return by him dated 7th November, 1867, stating that 
on the 1st Tuesday in November, 1567, at public sale, he 
sold said property to said Bailey at $20 50, and made Bailey 
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adeed. They read the deed to Bailey, which was in the 
usual form, containing the usual recitals as to advertisements, 
etc., and signed by said Doyal as acting chief marshal. 

They also read in evidence a tax fi. fa., issued by the tax 
collector of said county, for $1,000 00, against Gullett, dated 
16th of March, 1867, for taxes due for selling lottery tickets; 
it had been levied on said premises on the 23d of March, 
1867, and on it was a receipt, showing that Patterson had 
paid the costs, and they read a tax fi. fa. against Gullett for 
$34 00 for taxes due to the State for 1857, which, in consid- 
eration of $17 00, the tax collector transferred to Patterson. 

In rebuttal, Bailey was examined. He testified that Gullett 
wished to borrow $1,000 00, to go into a speculation of 
$10,000 00 or $12,000 00, and offered to secure it by a mort- 
gage on said lot. Bailey refused to take a mortgage, because 
it was troublesome to foreclose, but finally agreed to let Gul- 
lett have $1,000 00 for ninety days if Gullett would give 
him an absolute deed to said premises, and Bailey should 
give Gullett a paper, stating that if Gullett repaid the money 
in ninety days he would return Gullett the deed, and if he, 
Gullett, failed so to pay him, the deed was to be absolute. 
Pursuant to that said deed was made, and it, with Gullett’s 
note, was delivered to Bailey, and he gave the paper promis- 
ing as aforesaid. About four months or more after said con- 
tract was made, Gullett, having no place to carry his family, 
and not having paid any of the borrowed money, gave up to 
Bailey said paper, in presence of witnesses, surrendered pos- 
session of the premises to Bailey, and gave Bailey his notes 
for rent. Bailey then told him that if he would pay said 
money he would let his family have the premises, and Bailey 
kept the note on Gullett. Gullett failed to pay the rent, and 
when Bailey sought to evict him he enjoined Bailey; this 
injunction was pending, and said Patterson, as agent for Gul- 
lett, was in possession of the premises when Bailey sold to 
Smith. Bailey swore further, that while he regarded his 
title as good, he let the property sell for city taxes, and bought 
it to strengthen his title; that to avoid litigation he sold the 
property to Smith for $1,300 00, and gave up to him said 
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original note and said rent notes on Gullett. It was shown 
that at the date of said levy on the tax fi. fa., Gulett had 
personal property, to-wit: furniture part of which was par- 
lor furniture worth $200 00, and that the lot was two 
acres in Griffin, and worth $3,000 00; that the marshal 
was sick for some time, and had resigned before the sale, 
and therefore his deputy acted in this matter. It appeared 
that Gullett’s bill against Bailey was dismissed when Bailey 
sold to Smith, and after that Patterson acted as Smith’s 
agent, and it was shown that the tax fi. fa. for $1,000 00 
was, by order of the Inferior Court, settled upon said pay- 
ment by Patterson. Claimant’s counsel requested the Court 
to charge, that if, before plaintiff’s judgment was obtained, 


' Bailey had taken up his obligation to surrender Gullett’s 


deed, and Gullett had become, Bailey’s tenant, this paid 
Gullett’s note, and made Bailey’s title absolute; that if the 
property was sold by an officer authorized to sell it, under 
a tax fi. fa. against Gullett, and Bailey bought it, he got all 
of Gullett’s title therein, even though Bailey’s original deed, 
under the circumstances, was but a mortgage, and in either 
event the property was not subject. 

The Court did not so charge, but charged the jury that if 
the relation of debtor and creditor remained, then the con- 
veyance to Bailey was but a mortgage, and it passed no title 
to Bailey ; that land can not be sold for taxes where there is 
sufficient personal property to pay the taxes, and that in selling 
land for taxes the officer can sell only enough of it to pay the 
tax ; that if Gullett had sufficient personal property to pay the 
tax, the levy on the land and sale of it were void, and passed 
no title to the purchaser. 

’ The jury found the property subject to Jones’ fi. fa. The 
refusal to charge as requested, and the charge as given, are 
assigned as erroneous. 


Speer & Beck, Doyat & NuNNALLY, for plaintiff in 
error. 


PrEpies & Stewart, Boynton & DismvukE, for defend- 
ant, replied that Bailey’s deed from Gullett was but a mort- 
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gage: Adams’ Kq., marg., p. 111, 2 note; 11 Howard R., 
139; 5 Mass. R., 109; 8th Mass. R. 159; 9 Wheat. R., 
489; 7 Watts, 401; 8 Paige, 243; 1 San. Ch. R., 58. Per- 
sonalty must be exhausted before land can be sold for taxes: 
Cobb’s N. D., 1048. Only a sufficiency of land can be sold: 
Ib. Though the Court erred the verdict is right: 26th Ga, 
R., 171; 30th, 560. 


Browy, C. J. 


Weare satisfied the Court erred in its charge to the jury 
on the trial of this case, when they were instructed that lands 
can not be sold for taxes by authority of the city when there 
is personal property subject and sufficient to pay the taxes. 
The Act amendatory of the charter of the city, passed 18th 
February, 1854, confers the power of taxation, and provides. 
that the Clerk of the City Council shall issue execution 
against defaulters, which éxecution shall bind all the prop- 
erty of the defendant from the date thereof; and the marshal 
is authorized to proceed to levy, advertise and sell in such 
manner as the ordinances of said city shall or may direct. 
By the Act of 13th December, 1859, further amending the 
charter, it is enacted that the Mayor and Council, or a ma- 
jority of them, shall have the power to levy and collect a tax 
upon all and every species of property, real and personal, 
within the limits of the city, which is or may be subject 
to taxation by the laws of this State, not exceeding fifty 
cents in every one hundred dollars value of said property. 
The 22d section of this Act forbids the city authorities to 
pass any ordinance, rule or regulation, contravening the laws 
of this State or the Constitution thereof, but as often as any 
doubts shall arise in the construction of this Act the same 
shall in all Courts of Law and Equity, and elsewhere, be 
construed and taken most favorably for said corporation. 

But it is insisted that the marshal must make a return on 
the fi. fa. of no personal property before he is authorized to 
levy on land, because such is the rule in case of sales under 
a State tax-collector’s ji. fa. We do not so understand the 
Code. By section 980 all such fi. fas. are required to be 
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directed to all and singular the sheriffs and constables of 
thisState. Section 891 declares that executions may be levied 
by either of the officers to whom directed, or other officer who 
by law may be authorized in their place; when the principal 
amount does not exceed $50 00, the levy and sale must, be 
made by a constable, and not otherwise. If the constable 
levies on land it must be returned to, and sold by, the sheriff 
of the county. 

It will be observed that this section of the Code makes no 
distinction between real and personal property, except that 
the land, if levied upon, must be sold by the sheriff, and not 
by the constable making the levy. And it must be remem- 
bered that the fi. fa. is directed not to the constable alone, but 
to all and singular | the sheriffs and constables of this State. 
Now, if it is the policy of this State to require the personal 
property which is subject, to be first exhausted, before a levy 
is made on land, why does not the policy extend as well to 
sums over as under fifty dollars? We see no good reason 
for the distinction ; and if none is made, and the construction 
insisted upon is adopted, it follows that the sheriff can not 
levy on real estate until he has made a return of no personal 
property. 

Counsel for the defendant in error cites section 893 of the 
Code, which says, sales under tax fi. fas. shall be made under 
the same rules governing other judicial sales; and he insists, 
as a constable must make an entry of no personal property 
on a fi. fa. from a Justice’s Court, before he can levy on real 
estate, that this section makes it necessary that the same entry 
be made by him on a tax fi. fa. But this rule of construction 
nroves too much, as it would also require the sheriff to make 
a similar return, as the same fi. fa. is directed to him as well 
as to the constable, and either may levy it, in case the amount 
exceeds fifty dollars. It can not be the true meaning of the 
statute that a constable must make the entry-contended for, if 
the fi. fa. levied by him is less than fifty dollars, but need not 
doso if it exceeds that sum. Wethink section 893 means by 
the phrase “the same rules governing other judicial sales,” 
the rules as to advertisements, time and place of sales, ete. 
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It was also insisted that the deputy or acting marshal of 
the City of Griffin had.no right to make the levy or sale, but 
that it could only be done by the chief marshal. By refer- 
ence to the Ordinances of the City, in the Revised Edition 
of 1869, section 16, under the head of chief marshal and 
deputy marshal, we find that, when the chief marshal or 
deputy marshal, as collector, shall levy on the goods, chat- 
tels, lands or tenements of a tax-defaulter, he shall sell the 
same at public sale, etc. Here the authority seems to be 
expressly conferred upon the chief marshal or deputy mar- 
shal. Again, section 2, under the same title, declares that it 
shall be the duty of the chief marshal and deputy marshal 
to serve all processes, executions, attachments, ete. And a fee 
of fifty cents is allowed for collecting executions without levy, 
It is very clear, thereforey that the authority is expressly 
given to the deputy marshal to act in such cases. But if it 
were not given in express terms, we think there would still 
be no doubt of the power of the chief marshal to discharge 
this duty by his deputy, and that the maxim qui facit per 
alium facit per se, is applicable. 

It is further objected to this sale that the levy was exces- 
sive, that it was the duty of the marshal to have put up part 
of the lot at a time till the necessary sum was raised. We 
do not think that rule applies to such a case as this. Here 
the property levied upon was a city lot, not very susceptible 
of division, as the building probably constituted its chief 
value ; and it was encumbered by a mortgage, to a large pro-, 
portion of its value, or it was claimed by another person, 
Mr. Bailey, who had a better title than the defendant from 
whom the tax was due. In either case, it was doubtful, as 
the result showed, whether it would bring more than the tax 
due, when sold subject to Bailey’s title, whether a fee simple 
or a mortgage lien. 

The view we take of this sale renders it unnecessary in the 
opinion of the majority of the Court, that we should decide 
whether the conveyance to Bailey was a mortgage or a con- 
ditional sale. For myself I incline strongly to the opinion, 
upon the authority of Galt vs, Jackson, 9th Georgia, 151, 
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and other authorities cited by the plaintiff in error, that it 
was a conditional sale, and not a mortgage. I admit that in 
some of its features it resembled a mortgage, and that the 
Courts incline, in a doubtful case, to construe it as a mort- 
gage, and not a sale. The true test is, did the relation of 
debtor and creditor still exist between Gullett and Bailey? 
It seems to me it did not. After the time when the money 
was to have been repaid by Gullett to entitle him toa re-con- 
veyance, he gave up to Bailey the defeasance which he took 
at the time of the sale, and acknowledged himself to be 
Bailey’s tenant, and Bailey accepted him as such. Suppose 
the next day the house had been consumed by fire, and the 
property had been no longer worth one-half the sum which 
Bailey paid for it, could he have sued Gallett om the notes or 
debt, and have compelled him to pay the balance or the dif- 
ference between the value of the lot and the amount of the 
original sum advanced? I think not. It seems to me Gul- 
lett could have met him with a successful defense, by show- 
ing that the title was fully vested in him at the time the 
premises were destroyed, and that the relation of landlord 
and tenant, and not that of debtor and creditor, existed at 
the time of the loss. But I will not enlarge, as we do not 
find it necessary to decide this point. 
Judgment reversed. 





Harry Camp, plaintiff in error, vs. JAMES M. Pace, admin- 
istrator, defendant in error. 


A dormant judgment will not be set-off, on motion, against a judgment 
not dormant, unless there are peculiar equities between the parties 
which require it, or manifest injustice will be done to the owner of the - 
dormant judgment by the refusal of the Court to allow the set-off. 
No such state of facts appears by this record as will authorize such 
set-off. 


Set-off. Dormant Judgments. Before Judge GREEN. 
Newton Superior Court. September Term, 1869. 
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On the Ist of July, 1860, Charles Camp, in the Inferior 
, Court of said county, obtained a judgment for $812 50, prin- 
cipal, $85 32, interest, and $——, costs, against Sarah A, 
Camp, principal, and Harry Camp as security, and a fi. fa. was 
issued. thereupon on the 21st of January, 1862. On the 
24th of December, 1860, Daniel Baker, in the same Court, 
obtained a judgment against Harry Camp (as trustee for 
Sarah A. Camp) and one Johnson, as security, for $642 00, 
principal, $8 95, interest, and $——, costs, and on it a fi. fa, 
was issued on the 20th of January, 1862. No entry, by any 
proper officer, was made upon either of these fi. fas. within 
seven years from the dates when they were issued. At 
August Term, 1869, of said Superior Court, Baker sued out 
scire facias against Harry Camp as such trustee, and James 
M. Pace, as administrator of said Johnson, to revive the last 
named judgment. In August, 1868, Harry Camp sued 
James M. Pace, as administrator of Charles Camp, for 
$500 00, for certain services performed for said Charles 
Camp in his lifetime. The plea was the general issue only. 
On the trial of this case it appeared that Charles Camp had 
agreed to have $500 00, due Harry Camp for said services, 
credited on said first stated judgment, but it had never been 
done, and so Harry Camp recovered a judgment against 
Pace, as administrator of Charles Camp, for $500 00, with 
interest from the 1st of August, 1866. 


After this last judgment was entered up, Pace, as admin- 
istrator of Charles Camp, moved to have said $500 00 judg- 
ment entered as a credit upon the first named judgment. 
Harry Camp, in answer to’a rule nisi for that purpose, ob- 
jected to this upon the following averments: 1st. That said 
$500 00 judgment was for services done for said Charles 
without any agreement that he should be paid by a credit on 
said first named judgment, but Charles Camp agreed after- 
wards to pay him by entering such a credit; that it was 
understood that the credit was to be then entered, so that he 
might save himself out of trust property of Sarah Camp 
then in his hands, said fi. fa. being the oldest one against 
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said Sarah’s trust estate, but Charles Camp afterwards refused . 


to enter the credit. Now that fi. fa. is dormant. 2d. That 
the judgments in favor of Charles Camp and Baker are both 
dormant; Pace, as attorney of Baker, is reviving Baker’s, 
which is the younger lien, but is taking no such steps as to 
Charles Camp’s, and thereby increases Harry Camp’s risk of 
loss by giving this junior judgment prior lien on said trust es- 
tate. 3d. The judgments sought to be set off were obtained in 
different Courts, and therefore could not be thus set off. 4th. 
Pace should have plead set-off in the case of Harry Camp 
against him as administrator; and last, because Harry Camp’s 
attorney has a lien for fees on the judgment in his favor. 

Upon inspection of the papers, and considering said objec- 
tions, the Court ordered the first named fi. fa. to be credited 
by $500 00, as of the Ist of August, 1866, and that Pace, 
as administrator, should pay said attorney’s fee, thereby sat- 
isfying the judgment of Harry Camp against Pace as admin- 
istrator. 

Harry Camp’s attorneys say that the Court erred in over- 
ruling his said objections to said judgment being so satisfied, 
and especially as his objections were sworn to, and nothing 
was shown against them. 


A. B. Simms, for plaintiff in error, cited Irwin’s Code, 
section 2863, 8th Georgia Reports, 33, 21st Georgia Reports, 
510, as to dormant judgments; and Irwin’s Code, section 
2126, as to increasing risk of surety. | 


CLARK & Pace, for defendant in error. 


Browy, C. J. 


This was a motion to set-off a judgment rendered at the 
term of the Court at which it was made, against a larger one 
which was dormant, in which the plaintiff in the judgment 
not dormant, was defendant, as surety, which the Court or- 
dered to be done, by entering it as a credit upon the dormant 
judgment. Section 2851 of the Code provides that judgments 
in the same Court may be set-off against each other, on mo- 
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tion, the balance on the larger being collectable under execu- 
tion. The dormant judgment in this case was rendered in 
the Inferior Court, and the other in the Superior Court ; but 
as the Inferior Court is abolished and the late Constitution 
transfers its unfinished business to the Superior Court, no good 
objection can be made on the ground that the judgments were 
obtained in different Courts. They are now, in the language 
of the statute, “in the same Court.” 

We are satisfied, however, that the section of the Code 
above quoted does not apply in such a case as this. It is in- 
tended that the judgments set-off against each other be in full 
force, that they be operative, not dormant—such as can be en- 
forced by execution, as the balance on the larger one after the 
set-off is declared to be “collectable under execution.” In 
this case the balance is not collectable under execution, as the 
judgment is dormant, having no lien on any property of the 
defendant, and can not be enforced by execution till it has 
been first revived by a proper proceeding for that purpose. 

We do not say there may not arise cases where the peculiar 
equities between the parties may require such set-off. As in 
a case where there is no good defense to the scire facias to re- 
vive the dormant judgment, and the debt, of which it is the 
evidence, is justly and legally due, and the defendant, in the 
dormant judgment, is insolvent, and is proceeding to enforce 
his judgment against the other party, contrary to equity and 
good conscience.. In a proper proceeding, upon such a state 
of facts, the dormant judgment might be set-off against the 
operative judgment, just as any other debt might be. 

But this record makes nosuch case. The fact that the five 
hundred dollars which Charles Camp owed Harry Camp, 
was by agreement to have been credited upon the judgment 
now dormant, is not sufficient. The record shows it was not 
so entered by Charles Camp in accordance with his agree- 
ment, and Harry Camp brought suit because it had not 
been done, and recovered judgment for the amount due him, 
and not a judgment of the Court that the credit be now en- 
tered. After the verdict and judgment in favor of Harry 
Camp for the five hundred dollars; the Court, on motion, 
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ordered that judgment entered as a credit on the dormant 

judgment, to which Harry Camp claims he has a valid de- 

fense, on the ground that he was only a surety and has been 

released by the act of the plaintiff. Upon this state of facts 

we think the Court erred in sustaining the motion. p 
Judgment reversed. 





WILLIAM JENNINGS, plaintiff in error, vs. W. G. Rupp, 
defendant in error. 


The Superior Court, in a proceeding commenced in that Court, will not 
order the Marshal of the City of Atlanta to put the purchaser in pos- 
session of lands in the city sold by a former marshal for tax due said 


city. 


Jurisdiction of the Superior Court. Mandamus. Mar- 
shal’s Sales. Before Judge Pore. Fulton Superior Court. 
May Term, f869. ; / 


Rudd failed to pay his (Atlanta) city taxes, fi. fa. issued 
against him therefor, was levied on certain land in said city, 
and after due advertisement the then marshal of the city 
sold the land; Jennings bought it, and took a deed from the 
marshal. He did not get: possession of the premises. In 
June, 1869, after a new marshal had gone into office, Jen- 
nings petitioned the Superior Court for an order to compel 
the new marshal, or the sheriff of Fulton county, to put him 
in possession of said land. It was objected to upon the 
ground that said Court had no jurisdiction over said mar- 
shal in the premises, and no right to pass such order. The 
Court sustained the objection, and dismissed the petition. 
This is assigned as error. 


GrorcE S. Tuomas, for plaintiff in error, cited the char- 
ter of Atlanta: Acts December 29th, 1847; 23d February, 
1850; March 3d, 1856; Irwin’s Code, secs. 893, 895, as to 
marshal’s sales; Irwin’s Code, sec. 900; 25th Iowa Reports, 


Vor. xt—4, 
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35, as to redemption within a year; and as to power to put pur- 
chaser in possession, Irwin’s Code, secs. 896, 3601, 3602; 
37th Ga. R., 251; 11th, 423; and said the Court had power 
to grant such order: 37th Ga. R., 581; Sedg. on Stat. L., 
470-1-2 ; Irwin’s Code, secs. 236, par. 4. 


L. J. GLENN & Son, for defendant, replied that the Supe- 
rior Court had no jurisdiction, Irwin’s Code, sections 3601, 
3602, 3598, 3599; and said the marshal could sell, but could 
not give possession, Irwin’s Code, sec. 11; City Code, secs, 
14, 403. 


Browy, C. J. 


The Mayor and Council of the City of Atlanta are autho- 
rized by.their charter to levy a tax of one per cent., ete., 
“ which tax shall be collected at such times and in such man- 
ner,as the Mayor and members of the Council in their by- 
laws shall direct.” 


By Act of 1847, amending the charter, it is provided that. 


on the failure or refusal to pay the tax imposed, the clerk of 
the city shall issye execution, bearing test in the name of the 
Mayor, and directed, to the marshal, commanding him to 
levy on the goods and chattels, lands and tenements, of the 
defendant, or so much thereof as shall be sufficient to satisfy 
the demand and costs, which execution shall bind all the 
property of the defendant from the date thereof, and said 
marshal shall proceed to advertise and sell in such manner 
as the laws and ordinances of said city shall or may direct, 

The ordinance on that subject provides that ‘ whenever 
the marshal shall have any execution or executions placed 
in his hands, he shall execute the same in the manner pre- 
scribed by this ordinance, and whenever he shall levy any 
execution upon any goods, chattels or tenements, he shall 
advertise the same in three of the most publie places in said 
city ten days before the sale, (except in cases where land is 
levied upon, when he shall advertise in-three of the most 
public places in said city, and in one of the public gazettes, 


at least thirty days prior to the -day of sale,) and the said 
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marshal shall, on the first Tuesday of each month, between 
the hours of ten o’clock in the forenoon, and four o’clock in 
the afternoon, sell all property levied upon in front of the 
City Council room at public outcry, and shall receive for 
such selling six and a quarter per cent. on the amount sold, 
and shall knock down said property to the highest bidder, 
and execute titles to the same, if required, and he shall be 
allowed the same fees as are allowed sheriffs of this State for 
executing titles.” 

Under the provisions of the charter above mentioned, the 
Mayor and Council of the City have power to pass by-laws 
or ordinances regulating the whole matter of the sale of pro- 
perty within the city, for city taxes, provided they make no 
regulation in conflict with the Constitution and laws of this 
State. They have levied the tax and provided for its -collec- 
tion ; and in case of default of payment, for the sale of the 
property of the defendant; and when property is sold by 
the marshal, they make it his duty, if required, to “ execute 
titles” to tha property sold by him, But their legislation 
stops with the execution of the title, and no provision is made 
for putting the purchaser in possession. The consequence is, 
that the purchaser is left to his common law remedy, to. re- 
cover the possession of the property held by another, to which 
he has title. 

We hold that sections 3601, 3602 and 869 of the Code 
apply to sales made by the sheriff, or other State officer, au- 
thorized to sell, under a fi. fa. from a Court of competent ju- 
risdiction, or under a fi. fa. for State or county tax and that 
they are not applicable to a sale by the Marshal of the City 
of Atlanta for tax due the city. That is to be collected “in 
such manner as the laws and ordinances of said city shall or 
may direct.” 

It was claimed in the argument, that the Superior Court 
has power by mandamus to compel the Marshal of the City 
of Atlantato perform an official duty which he refuses to 
perform. When a proper case is made, and there is no other 
legal remedy, we do not question this power in the Courts, 
But no such case is made by this record. The law of the 
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city is the rule by which the marshal’s official conduct must 
be regulated, and as that law does not require him to put the 
purchaser at his own sale in possession, he does not fail to — 
perform a legal duty when he refuses to act. If this were 
an application for mandamus it could not, for that reason, be 
granted. 

Judgment affirmed. 





Nancy Mart, plaintiff in error, vs. CAMPBELL WALLACE, 
Superintendent Western & Atlantic Railroad, defendant in 
error. 


The Western and Atlantic Railroad was engaged in the service of the 
Confederate Government, by carrying troops who were in the service 
of said Government for compensation paid by said Government, to 
the battle-field of Chickamauga. The husband of the plaintiff was 
captain of a company in said service, and was carrying his company 
on the cars of said road, under the orders of his superior officer, to 
engage in the battle of Chickamauga. While both the road and the 
captain were thus engaged in the common cause of aiding the Confed- 
federate Government to prosecute the war against the United States, © 
(the captain’s fare on the road being paid by the Confederate Govern- 
ment,) a collision occurred upon the road, and the captain was killed: 
Held, that the Courts must now adjudge such mutual employment an 
illegal transaction, in violation of the supreme law of the land, and 
that they will not lend their aid to either party to recover damages for 

_any injuries received by the carelessness or negligence of the other, 
while they were engaged together in the service of .the Confederate 
Government, aiding it in the prosecution of. hostilities against the 
Government of the United States. 


Railroads. Liability for killing Confederate States Sol- 


dier. Decided by Judge Pore. Fulton Superior Court. 
November Term, 1869. 


Nancy Martin, in 1866, sued Wallace, as Superintendent 
of the Western and Atlantic Railroad, for killing her hus- 
band. She averred that he was killed by the careless run- 
ning of the trains of said road on the 14th of September, 
1863, and, in one count, that he was a passenger on said road 
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at the time, having paid his fare, and in another count, that 
he was a soldier and officer of the Confederate States army, 
going on defendant’s train by order of his superior officer and 
that his fare was paid’ by the Confederate States. The de- 
fendant plead the general issue, that Martin was, at the time 
a soldier in the army of the Confederate States, aiding and 
abetting the enemies of the United States, and then was in 
armed hostility to the United States, resisting its lawful 
authority, and going to the point of conflict between said 
armies to aid the enemies of the United States, and that at 


' that time the legal government of Georgia was displaced, 


and the employees of said railroad were not the employees 
of the State, and the State was not liable for their miscon- 
duct in managing said road, and that each and all of said 
employees were then in rebellion and insurrection against the 
Government of the United States. 

The killing on said day, by a collision, produced by the 
carelessness and misconduct of said employees, the industrious 
habits of Martin, and what he would make per annum if 
alive, as well as that his wife was dependent upon him for a 
support, were proved. The witness who testified to those 
facts also testitied that Martin was at the time captain of a 
Tennessee regiment of infantry in the said Confederate army, 
taking his command to the battle-field of Chickamauga, 
under orders from his commanding officer, and the witness 
supposed that he intended engaging in said battle. 

The plaintiff having closed, defendant’s counsel moved for 
anon-suit, upon the ground that Martin’s wife could not 
recover for the death of her husband, he having been killed 
while going to fight against the armies of the United States. 
The non-suit was granted, and that is assigned as error. 


BaueH & GARLINGTON, for plaintiff in error. 


L. E. BLeckuey, P. L. Mynarr, for defendant in error. 
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Browy, C. J. 


The declaration in this case distinctly alleges that the de- 
ceased husband of the plaintiff “ was a soldier and officer in 
the army of the Confederate States, owing service, fidelity 
and allegiance to the same;” that he was ordered by his 
superior officer to enter the cars of the Western and Atlantic 
Railroad, and proceed to a point on that road; that the 
Superintendent of the road was carrying soldiers on said 
road for hire and reward, paid by the authorities of said Con- 
federate States, and that, therefore, and in consideration of 
the hire and reward so paid and agreed upon, and transpor- 
tation furnished and paid for by said Confederate States 
Government to said defendant, said Superintendent under- 
took and promised to carry aie convey the said husband of 
the plaintiff from Atlanta to a point on said road, ete., and 
that he was killed on the way by the negligence of the offi- 
cers of the road. The evidence contained in the bill of 
exceptions discloses the’ fact that the deceased was Captain of 
Company H., 50th Regiment, Tennessee Infantry, and that 
he was on board the cars with his company, on his way to 
the battle-field of Chickamauga, as witness, who was a mem- 
ber of the company, thinks, to engage in the battle. 

Under the state of facts disclosed by plaintiff’s declara- ° 
tion, and his own witness, we are unable to draw a distinction 
in principle between this case and the case of Cannon vs. Wal- 


lace, Superintendent, 38th Georgia, 199. Inthatcasethe road > . 


was engaged in carrying troops for the Confederate Govern- 
ment, and Cannon, who was an employee of the road volun- 
tarily engaged in aiding it to carry the troops, was killed by 
the carelessness of another employee of the road, and it was 
held that his widow could not recover, because both Cannon 
and the road were engaged in the same illegal transaction in 
violation of the supreme law of the land—that is, they were 
both, at the time of his death, aiding the Confederate Gov- 
ernment to conduct hostilities against the Government of the 
United States by transporting troops in its service. 

_ In the case now under consideration, Captain Martin was 
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‘ ; 
not an employee of the road, but he was in command of a 


company of Confederate troops, on his way to engage in the 
battle of Chickamauga, and the road was transporting him 
to said battle-field for hire, paid by the Confederate Govern- 
ment. Both he and the road were in the service of the Con- 
federate Government at the time of his death, just as both 
were in the service of that government at the time of Can- 
non’s death. The fact that one)was an employee of the road 
and the other was an officer of the Confederacy can make no 
difference, as both were aiding the Confederacy in common 
with the road, and upon the cars of the road when they were 
killed. The one gave aid by helping to run the cars with 


‘troops on board, the other aided by passing upon the road 


under arms as an oificer of the Confederacy, while his fare 
was paid by it to the road. In each case the road was in the 
service of the Confederate Government, engaged in the trans- 
portation of troops when the collision occurred, and in each 
the deceased was on board the train, which was engaged in 
the transportation of troops, and was. himself in the service 
of the Confederacy—the one as a captain under arms, the 
other as an employee of the road, transporting those who 
were under arms. The object was a common one in both 
cases, and the road, and all who were on board, were active- 
ly aiding to conduct hostilities against the United States. 
While so engaged they were in pari delicto, and the Courts, 
who, as well as all other departments of the Government, 
are bound to accept the situation and administer the law as 
they find it, cannot lend their aid to assist either in the case 
of injury sustained by the negligence or the misconduct of the 
other. 

Admit all that was claimed in the eloquent appeal of the 
able counsel who concluded the argument for tie plaintiff in 
error (General Garlington) as to the de facto character of the 
Confederate Government, and its power over its subjects, who 
were obliged to yield it their allegiance and support, and the 


" same result must still follow. The Confederacy failed. The 


Government of the United States triumphed, and wielding 
the power of a conqueror, solemnly enacted that the attempt 
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to set up an independent government was rebellion, and that 
all who voluntarily aided and abetted were rebels. The 
present State governments were organized under the dictation 
of the conqueror, upon this theory. And although the Pres- 
ident of the United States, by his proclamation, may have 
granted pardon and amnesty to all, this does not authorize 
the Courts to give damages to one of two parties who were 
engaged together in the illegal enterprise for injuries received 
during its joint prosecution. If the enterprise were illegal 
at the time, and those engaged in it were guilty of a viola- 
tion of the penal laws of the United States, which our fail- 
ure compels us to admit, the pardon of the President, which 
wipes out the offence against the Government, can not give a 
right of action to one against the other for injuries received 
in the joint commission of the illegal act or crime which ren- 
dered the pardon necessary to relieve the parties from the 
punishment prescribed by law for their joint offence. 

We would only remark, in conclusion, that the plaintiff 
in this action can take no such benefit under the Conscript 
Act, as was claimed by the counsel. He was a captain com- 
manding a company.. He must have accepted that position 
voluntarily. Persons were not compelled by the Conscript 
Act, tyrannical as it was, to fill the offices in the army. 
Volunteers were found ready to accept them. 

Judgment affirmed. 





Preston J. Lua, trustee, plaintiff in error, vs. PRESLEY 
Yates, defendant in error. 


A confession of judgment for the sum of $.........00 , with interest and 
costs of suit, is not sufficient to sustain a judgment, signed up for a 
specified sum as principal, with interest, etc., as the shape of the con- 
fession shows that the parties had not agreed upon the amount with 
which the blank was to be filled, or had, for some other reason, neg- 
lected to fill it; such judgment takes no lien on the property of the 
defendants, and an order of Court, amending the confession by filling 
the blank with the sum for which the judgment had been signed, will 
not create a lien on property purchased from the defendants, bona 
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fide, prior to the date of such order. The record in such case was only 
notice of what it contained, and was not notice that there was any le- 
gal judgment against the defendants or any lien upon their property. 


Lien. Claim. Before Judge PARRotT. Catoosa Supe- 
rior Court. August Term, 1869. 


o 


Yates sued Dickson, Wooten & Malone, as makers, and 
Curry, as security, on their promissory note. Pending the 
action, payments were made on it. On the 12th of November, 
1860, defendauts’ counsel confessed judgment, as follows : 
“ We confess judgment to the plaintiff for the sum of $....... oa 
with interest and costs of suit, reserving the right of appeal.” 
On that confession Yates’ attorney, on the 20th of Novem- 
ber, 1860, entered a judgment’ against said defendants for 
$224 58 principal, $4 71 interest, and §...... costs. On the 
30th of said month a fi. fa. issued pursuant to said judgment, ~ 
which fi. fa., on the 10th of April, 1867, was levied on cer- 
tain lands in said county. Onthe11th of April, 1867, Pres- 
ton, J. Lea, as trustee for his wife and children, filed a claim 
to said lands. Afterwards, at May term, 1867, Yates’ coun-’ 
sel obtained an order of Court amending said confession of 
judgment, by inserting in said blank $224 58, and sisi 
it as so amended upon ‘the minutes. 

When the claim case came on to be heard Yates’ cnennal 
read in evidence said fi. fa., proved the locus of the property 
levied upon, and that Curry was in possession of said lands 
in 1863, claiming them as his own, and also proved title in 
Curry to said lands prior to the judgment. Claimant intro- 
duced deeds showing that Curry sold the lands in 1865 to In- 
man, and that in 1865 Inman sold them to claimant, as such 
trustee, and the claimant testified that neither he nor his wife 
had any knowledge of said judgment when he bought said 
lands. Claimant also read in evidence the original suit by 
Yates, and said blank confession and the judgment thereon. 

Yates’ attorney, in rebuttal, read said order of amendment, 
and showed that the Clerk had amended the confession and 
minutes according to said order. 

Upon these facts the parties agreed that the Judge should 
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decide whether the lands were subject to said judgment and 


direct the jury how to find. He directed them to find the 


lands subject, they did so, at that is assigned as error. 


W. Axrn, Dopson & Payne, for plaintiff in error. 


* ' 


A. T. Hacxert, (by W. H. Dazsney,) for defendant in 
error. : 


Browy, C. J. 


Suit was commenced upon a promissory note, upon which 
there are credits, dated pending the action, and at November 
term, 1860, the counsel for defendants made the following 
confession, which was entered on the minutes as made: “ We 
confess. judgment to the plaintiff for the sum of $......... 

' with interest and cost of suit, reserving the right of appeal.” 
Upon this confession the counsel for plaintiff entered up 
judgment for $224 58, principal, and $4 71, interest. In 
1865, defendant in fi. fa. sold the land in dispute to claimant, 
and to those under whom she held, who proved she had no 
notice of the judgment. On the 10th of April, 1867, the 

fi. fa. was levied upon theland in the hands of the purchaser, 
and she filed her claim; and at May term fgllowing, the 

* Court passed an order directing the blank in the confession 
of judgment, and on the minutes of the Court, to be filled 

with the amount specified in the judgment. The claimant 
denied that the amendment could be made to her prejudice, 
and insisted that the judgment, resting upon such amended 
confession of judgment, took no lien upon the property she had 
purchased from the defendant, without notice of the judgment 
before it was amended, so as to make it a valid judgment. 

The Court held, and so charged the jury, that the judgment 

so amended took lien on the property from the date of the 
confession in November, 1860, and the jury found the prop- 
erty subject, and this decision is assigned as error. 

When the amount claimed by the plaintiff is plainly and 
distinctly specified in the declaration, and the jury finds gen- 
erally for the plaintiff, this Court has held that the verdict 
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is good, as that is sufficiently certain which can be made cer- 
tain, and it will be presumed the jury intended to find the 
full amount claimed by the plaintiff. But this is not that 
case. Here the confession of judgment is for the sum of 
MR idiseieses The language used and the blank left raised a 
strong presumption that the parties had not agreed upon the 
sum for which the confession was to be made, but that there 
was to be something else done, or some further understand- 
ing before the blank was filled. Till it was filled there was 
nothing to sustain the judgment, and it could not legally 
proceed against the defendants. While the record was in 
this condition the judgment took no lien on the property of 
the defendants, and we hold that it could not afterwards be 
amended so as to prejudice the rights of bona fide purchasers 
from the defendants prior to the amendment. If proper 
notice were given to the defendants, the judgment, when the 
confession had been amended, became a valid judgment as 
against them, but not as against bona fide purchasers, in the 
meantime. 

It was insisted by the learned counsel for the defendant 
in error, that this was an irregular or defective judgment, 
which could be made perfect by amendment, and that this 
was sufficient notice to put the purchaser on inquiry, or in 
other words, it was constructive notice, and she was not, 
therefore, in law, a bona fide purchaser, but a purchaser with 
notice. We do not concur with the counsel in this view of 
the rights of these parties. Till this amendment was made 
we think this judgment had no validity. It rested upon 
neither the verdict of a jury nor a confession by the defend- 
ants for anything but cost of suit. The amount of principal 
for which it was-to be rendered had never been agreed upon 
by the parties, and as there was no definite sum of principal 
there could be no calculation of interest. aida 

It is true the record was notice to this purchaser and to all 
other persons; but notice of what? Notice simply to what 
it contained. It was notice of a suit pending in the Court, 
but of no legal judgment rendered upon it, and as the claim- 
ant purchased bona fide before there ever was a legal judg- 
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ment, she is protected, and holds her land free from the lien 
of the judgment which has since been created by the order 
of the Court amending the confession. 

Judgment reversed. 





JoHN BRAKEBILL, plaintiff in error, vs. A. J. LEONARD 
et al., defendants in error. 


An action was brought by the plaintiff against the defendants for wrong- 
fully depriving him of a mule and seventeen gallons of syrup, in the 
year 1864, and the defence set up was, that the defendants took the 
property from the plaintiff when acting under orders of the officers of 
the Confederate Military Government, and the Court dismissed the 
case, On its own motion, without giving the plaintiff an opportunity to 
go before the jury and have the question of fact tried by them, whether 
the defendants were, at the time of the seizure of the property, bona 
Jide acting under military orders, or not: Held, that it was error in 
the Court to dismiss the plaintiff’s case in the manner stated in the 
record, that the Court should have submitted the evidence to the jury, 
and charged them as to the law applicable to the facts proved on the 
trial. 

Held, also, that the certified copy orders of the military authorities of 
the Confederate States, were properly admitted in evidence on the 
trial of the case. 


Military Captures. Practice. Before Judge Parrort. 

Murray Superior Court. October Term, 1869. 
X 

In June 1866, Brakebill brought case against Leonard and 
five other named persons, averring that on the 29th of Decem- 
ber, 1864, they took from him, by force, without lawful war- 
rant or authority, fraudulently and without his consent, a 
three year old mule, worth $150 00, one barrel and seventeen 
gallons of syrup, worth $16 00, and a halter, worth $5 00, 
to his damage, etc. The defendants were served, pleaded the 
general issue, and in January 1868 the cause was put upon the 
appeal, by consent. 

On thetrial, BRAKEBILL testified that on said day in Decem- 
ber, 1864, he was en route‘ for Cleveland, Tennessee, with 
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some syrup to exchange for salt and other family supplies, 
was overtaken by said defendants, (except Leonard,) was 
asked where he was going, and he said, “to mill ;” they passed 
on and returned and told him they had orders to arrest per- 
sons trading with the Federals, and that they believed he 
was going to them; he then admitted that he was going there, 
they arrested him and took him to the headquarters of Leonard, 
who was Captain of a company of Confederate soldiers. He 
was kept under arrest till next morning, and then told by 
Leonard that they had concluded to take what he had and 
let him go, upon his giving security not to trade again with 
the Federals. He gave the security and importuned Leonard 
not to take all he had, and Leonard let him keep one mule 
and his wagon, and kept the other mule, seventeen gallons of 
syrup and said halter. He testified, also, as to the value of 
the articles kept by Leonard. 

A person who was arrested with Brakebill testified to the 
same facts, and plaintiff rested his cause. , 

One of the defendants testified that the suspicion against 
Brakebill was excited by his having trunks in his wagon, that 
they arrested him under certain orders, which, while he had 
not seen them, he knew by common report. It was shown 
that Leonard was a Captain under General Wheeler, and that 
these defendants were of Leonard’s command ; it was, also, 
shown that orders issued in ‘November, 1864, for Wheeler’s 
men to leave North Georgia and join him, but that there was 
difficulty in sending orders through at that time, and it was 
not known whether Leonard had received this order.. 

General WHEELER testified by interrogatories, to which he 
appended copies of orders, which, he said, he reeeived from 
General Beauregard. In one of these, dated 22nd October, 
1869, and received by him 18th November, 1869, he was 
ordered among other things for him to do in North Georgia, 
“should the enemy advance anywhere, you will drive off all 
the stock in their front.” Another, dated 18th November, 
1869, ordered him to employ his cavalry “to best advantage, 
retarding advance of Sherman’s army and destroying supplies 
in his front;” * * and to consume and destroy all sup- 
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plies within his reach. By another, dated 28th November, 

1864, Wheeler was notified that eight hundred dismounted 

Cavalry would report to him that night, and he was ordered - 
to mount them “as rapidly as possible, by capture or impress- 

ment, and use them tothe best advantage.” Plaintiff’s coun- 

sel objected to the reading of these copy orders, as evidence, 

but the objection was overruled and they were read with 

General Wheeler’s evidence. His evidence amounted to this; 

that, if Leonard acted upon and within these orders, he was 

so acting by military order. 

At this stage of the proceeding, before. defendants had 
closed their testimony, the Judge remarked that “the old 
man Brakebill had been badly treated, but he might charge 
it to the war,” and announced the case dismissed, without 
any motion from defendant’s counsel. In the bill of excep-’ 
tions, he says he did so “ because it appeared that the property 
was taken in obedience to the orders of superior officers, and 
in accordance with the practice of soldiers in each army during 
the war, and because it was a useless waste of time to pursue 
2 fruitless investigation.” Judgment for costs was entered 
against plaintiff. His counsel complain at said dismissal and 
judgment, and at the allowance of said copy orders as evi- 
dence. 


R. J. McCamy, W. LurrMay; for plaintiff in error, as to 
secondary evidence, cited 6th Ga. R., 188; 9th, 417; 13th, 
406 ;'14th, 185; Irwin’s Code, section 3714; there being evi- 
dence for plaintiff, the cause should have. gone to the jury ; 
15th Ga. R., 491; 20th, 480. 


J.A. W. Jounson, for defendants, relied upon the Act of 
——. See Acts 1865-6, page 245. 


WARNER, J. 


The duly certified copy orders of the military authorities 
of the Confederate States were properly admitted in evidence, 
on the trial of the case. 

In our judgment, it was error in the Court below, in dis- 
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missing the plaintiff’s case in the manner stated in the record. 
The Court should have submitted the evidence to the jury, 
and charged them as to the law applicable to the facts proved 
on the trial. It was the plaintiff’s legal right to, have had 

the question of fact determined by the jury under the law, . 
whether the defendants, at the time of the seizure of his prop- 
erty by them, were, bona fide, acting under the military orders 
of a superior officer or not. 

Let the judgment of the Court below be reversed. 





' 


Joun P. Kine, plaintiff in error, vs. FRANKLIN B. Morris 
‘et al., executors, defendants in error. 


Judgments which were legal;- valid, subsisting judgments at the time of 
‘the testator’s or intestate’s death, are to be paid according to their 
priority of lien at that time, and if such judgments should afterwards 
become dormant, and be revived before the assets of the estate shall 
have been distributed, such revived judgments will relate back, as to 
the order of payment, to the exact position which such judgments 
occupied at the death of the testator ‘or intestate, and are to be paid 
according to the priority of lien as the same existed at that time. 
Dormant Judgments. Distribution of Estates. Practice. 

Before Judge Parrott. Whitfield Superior Court. Nov- 


ember Term, 1869. F 


On the 4th of January, 1859, King obtained a judgment 
~against James Morris, in Whitfield county, upon which a 
fi. fa. was issued on the 18th of November, 1859. On’ this 
fi. fa. were no entries, but a receipt by King’s attorney for 
$500 00, dated 12th of June, 1860, and a receipt by the 
clerk for the costs, dated the 13th of December, 1859. James 

Morris died testate on the 10th of June, 1865, and after- 
wards plaintiffs in error qualified as his executors. As such 
they, on the 20th of September, 1867, filed a bill to marshal 
the assets of said testator, enjoining his creditors from levy- 
ing ad interim. In November, 1869, said judgment was 
revived. These matters were referred to an auditor, and he 
reported said judgment as dormant. It also appeared by 
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said report that the assets would not pay over fifty cents in 
dollar of this demand unless it took rank as a subsisting 
judgment entitled to priority. Upon these facts being brought 
to the notice of the Court, he approved said report, and 
adjudged that said judgment could not be paid out of said 
assets as a judgment, but must be classed among dormant 
judgments, promissory notes, etc., in the distribution of said 
assets. This ruling is assigned as error. 


D. A. WALKER, for plaintiff in error, said the status of 
demands is fixed at the death of debtor: Irwin’s Code, 
secs. 2465, 2494; Boujoux vs. Beavan, Dudley’s R., 110- 
113-116; 5th Ga. R., 290-1; 7th Ga. R., 395; 15th, 441; 
8th, 353; 21st, 509-11. 


W. K. Moore, for defendants in error. 


WARNER, J. 


The plaintiff, King, had obtained a judgment against the tes- 
tator in his lifetime, which was a valid subsisting judgment at 
the time of the testator’s death, in June, 1865, but afterwads 
became dormant, and has since been revived as provided by 
law, and the question is, whether this judgment is to be paid 
according to its dignity and priority of lien as the same 
existed at the time of the testator’s death, or whether it is 
to be classed and paid as a dormant judgment debt out of 
the assets of the testator. According to the provisions of 
the Code, and the former adjudications of this Court, all 
judgments which were legal, valid, subsisting judgments at 
the time of the death of the testator or intestate, are to be 
paid according to their priority of lien at that time. There- 
fore, if such judgments should afterwards become dormant, — 
and afterwards be revived before the assets of the estate 
shall have been distributed, such revived judgments will 
relate back, as to the order of payment, to the exact posi- 
tion which such judgments occupied at the death of the tes- 
tator or intestate, and are to be paid according to the priority 
of lien as the same existed at that time. 

Let the judgment of the Court below be reversed. 
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Harris-& Price, plaintiffs in error, vs. R. A. Youna, de- 
fendant in error. 


H. & P., merchants, sold goods to R. to the amount of $10 80, and 
charged the same to R. on their books, and afterwards Y, who was 
indebted to R., went to H. & P., in company with R., and said, ‘‘I 
am owing R., and if you will charge the amount R. owes you to me, 
I will pay it if you will wait until Colonel Pride pays off his hands;’? 
to which H. & P. agreed, and thereupon credited R.’s account in full, 
and released him in the presence of Y., and charged the amount on 
their books to Y. Afterwards H. & P. sued Y. in a Justice’s Court 
on the amount so charged to him, and the defendant plead the Statute 
of Frauds against their right to recover. The Justice gave judgment 
in favor of the plaintifff, and the case was brought up to the Superior 
Court by a writ of certiorari, which was sustained by the Court: 
Held, that this was an original undertaking on the part of Y. to pay 
the debt of R. to the plaintiffs, and not a collateral undertaking or 
promise to pay the debt of R., which the statute requires to be in 
writing, and that the Court below erred in sustaining the certiorari, 
and holding that the defendant was not liable to pay the debt to the 
plaintiffs, according to the statement of facts contained in the record. 


Statute of Frauds. Before Judge Kyicgur. Lumpkin 
Superior Court. April Adjourned Term, 1869. 


Harris & Price sued Young upon an open account, for 
$10 30, before a Justice of the Peace. Young pleaded the 
general issue, and relied on the Statute of Frauds. The ev- 
idence was, that plaintiffs, merchants, sold Daniel Rilly, a 
freedman, merchandise of said value; they made out the ac- 
count and handed it to Rilly, he saying that he would get 
Young to pay it ; soon after, Young, having said account in his 
hand, went with Rilly to the plaintiffs’ store, and said, “Iam 
owing Daniel, and if you will charge it to me I will pay you 
the amount, if you will wait till Col. Pride (for whom Young 
was working) pays off his hands.” To this plaintiffs agreed, 
credited Rilly’s account in full and told Rilly, in presence of 
Young, that he was released by Young’s assuming the de- 
mand. They then charged upon their books as follows: “R. 
A. Young. 1867. Aug. 31. By amount assumed for Daniel 
Rilly, $10 30.” Upon this account suit was brought. The 
Justice gave a judgment for plaintiffs, Defendant appealed, 
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the same facts were proved before the jury, and they gave a 


verdict for plaintiff. 
Defendant’s counsel sued out a certiorari averring that 


said recovery was illegal; because Young’s.said agreement 
was void, because it was not in writing, and the certiorari 
was sustained on that ground, This is assigned as error. 
(When this cause was reached in order here, it was put by 
consent to the heel of its circuit. Before that an order had 
been made to put a rule against Judge Davis to the heel of 
that circuit, but it had not been entered upon the docket, 
When the heel of that circuit was reached this case was again 
called and dismissed for want of prosecution, and after that 
the rule against Judge Davis was called and argued. Pend- 
ing that argument plaintiffs’. counsel appeared, and at its con- 
clusion moved to reinstate this case. It was allowed because 
the rule against Judge Davis ought to have been entered on 
that circuit, and therefore this cause had been dismissed pre- 


maturely.) 
W. P. Price, for plaintiffs in error. 


No appearance for defendants. 


WARNER, J. 


According to the statement of facts contained in the record 
of this case, the agreement of Young to pay Harris & Price 
the amount due to them by Rilly, was an original undertak- 
ing on his part to pay the amount specified, to them, and 
which was charged to him,at his request, on their books, and 
Rilly was discharged from all liability for the payment there- 
of. It was not a collateral undertaking or promise to pay 
the debt of Rilly, which the statute requires to be in writing. 
Young undertook and promised to pay the plaintiffs the 
amount due them by Rilly, in consideration that they would 
release Rilly from the payment thereof, which was done, and 
Young became the original debtor, and paymaster to the 
plaintiffs for the amount of the debt which Rilly owed them. 
After the transaction was consummated between the parties 
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as set forth in the record, Rilly did not owe the plaintiffs any 
debt which Young was collaterally bound to pay for him, but 
Young became an original debtor to the plaintiffs for the 
amount, and as such was bound to pay it: Byrkmyr vs. Dar- 
nell Salkeld’s Reports, 27; 1 Smith’s Leading cases, margi- 
nal page, 134, 135. Let the judgment of the Court below, 
sustaining the certiorari, be reversed. 





JoHN D. Fievp, administrator, plaintiff in error, vs, JAMES 
B. Sisson et al., administrators, defendants in error. 
When an affidavit of illegality had been filed to an execution, and the 
questions of illegality involved therein had been finally adjudicated by 
this Court: Held, that such adjudication was conclusive upon the 
rights of jhe parties inthat case. Held, further, that the party making 
such affidavit of illegality, could not, nor could his legal representa- 
tive after his death, by a motion to set aside the execution and judg- 
ment for the same causes embraced in the affidavit of illegality, or 
which might have been embraced therein, be heard to vacate or set 
aside said execution and judgment, the more especially after the lapse 
of several years since the rendition of the same, for causes which may 

have existed prior thereto. 
Illegality. Amendment. es Adjudicata. Before Judge 
Knieut. Lumpkin Superior Court. September Term, 


1869. 


On the 5th of September, 1844, James Sisson, Thomas S. 
Sisson and Thomas W. Bachelor, administrators of Charles 
B, Sisson, recovered a judgment against the Dahlonega Tan- 
ning and Leather Manufacturing Company, and on the 20th 
of the following September, a fi. fa. was issued thereupon 
against said corporation and its stockholders. In June, 1845, 
it was levied upon certain property of David H. Mason, as 
one of the stockholders. Mason filed an oath of illegality, 
upon the grounds that he was not then, nor was at the com- 
mencement of said suit, a stockholder, and that no notice was 
ever published, as required by law, of the beginning of said 
suit, so as to bind the private property of the stockholders. 

Various other judgments were entered against said co,;po- 
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ration and the fi. fas. were levied upon the goods of the al- 
ledged stockholders, and they were met by like affidavits of 
illegality, by Mason. Among these plaintiffs in fi. fa. were 
Force, Brothers & Company. Mason had died and his ad- 
ministrator, John D. Field, was made a party to all of said 


cases. 
In August, 1856, by consent, that one decision should con- 


trol all, counsel took up all these cases simultaneously, and a 
motion was made to dismiss the affidavits because insufficient 
in law, and that motion was overruled. This decision was 
reversed by the Supreme Court. See Force, Brothers & Oo. 
vs. the Dahlonega Tanning and Leather Manufacturing Com- 
pany. 22 Ga. f., 86. In January, 1860, a new trial was 
had, judgment went against Mason and he again took the 
cause to the Supreme Court and it affirmed the judgment. 
See 30th Ga. R., 99. 

In January, 1868, Field, as administrator of D. H. Mason, 
filed an amendment to the affidavit of illegality, in the case 
of Sisson et al., aforesaid. ‘The grounds taken in the amend- 
ment were, 1st, because Mason’s property was levied on before 
a return of nulla bona against the corporation ; 2nd, because 
even after such return, the private property of stockholders 
could be levied upon only rateably, and no one stockholder’s 
property could be levied on for all of any fi. fa.; because Ma- 
son’s estate had paid more of the indebtedness of said Com- 
pany in judgment at the date of the original affidavit of ille- 
gality, than is due on the Sisson fi. fa., aforesaid, and because 
said Mason had no notice of the suit in which the judgment, 
on which this fi. fa. is based, was founded. These grounds 
were notswornto. At April adjourned term, 1869, the Court 
dismissed the original affidavit, and refused to allow said 
amendment, because the questions had been already decided 
in said cases cited ante, and because Mason had agreed in 
writing that the decision of Force, Brothers & Company’s 
case should control this one. 

At September Term, 1869, only a few days afterwards, 
Field, as Mason’s administrator, moved to set aside said 
original judgment, because Mason had no notice of the suit 
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upon which said judgment was founded ; because Mason was 
not a stockholder in said Company ; because acknowledgment 
of service and notice by the Treasurer of said Company 
(there being a President) could not bind said Company, nor 
is such service and notice legal notice of the pendency of the 
suit; because, if there was no President of said Company, 
or said Company had ceased to exist, the service must have 
been upon each stockholder, to make them individually liable; 
because the pleadings in said cause show that Mason was not 
a party, and had no notice; because there was a misjoinder 
of parties in said action, the notes sued on being signed by 
divers persons ; because there is no evidence that Richard F. 
Norrell, who acknowledged service of said action, was Trea- 
surer of said Company. These grounds were not verified, 
except as hereafter appears. In support of this the original 
writ was produced, It was a suit, in the usual form, by 
Charles B. Sisson against said Company, averring that on 
the 30th of January, 1843, said Company, by its President, 
David H. Mason, and its Treasurer, Zelotes H. Mason, made 
two single bonds, signed by said President and Treasurer, as 
such, and sealed with the seal of said Company, payable to 
said Treasurer’s order, whereby, etc., which said Treasurer 
endorsed to plaintiff; that Benjamin Swanton, its then Pre- 
-sident, and Richard F. Norrell, its then Treasurer, afterwards, 
etc., made other single bonds (described) signed by them, as 
such officers, and sealed with the seal of the Company, pay- 
able to the order of said Swanton, which said plaintiff after- 
wards bought from Swanton, he endorsing them to him, ete. 
To this writ were attached copies of said bonds, signed and 
sealed with the Company’s seal, as aforesaid. On it appeared 
an acknowledgment of service, in the usual form, signed by 
said Norrell, as Treasurer, and sealed with the corporate seal, 
and a verdict and judgment against the Company, dated the 
5th of September, 1844. The Court overruled the motion 
to set aside the judgment. His dismissal of the old oath of - 
illegality, the refusal to allow the amendment of it, aforesaid, 
and the refusal to set aside the judgment, upon the grounds 
aforesaid, are assigned as errror. 
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Weir Boyp, R. A. QUILLIAN, by HILLYER & BRoruer, 
for plaintiff in error. . 


H. P. Bett. W. P. Prics, by the REportsr, for de- 
fendants. 


WARNER, J. 


The questions of illegality involved in this case have here- 
tofore been finally adjudicated by this Court, and such ad- 
judication is conclusive upon the rights of the parties and 
their legal representatives, as to the same causes embraced in 
the original affidavit of illegality, or which might have been 
embraced therein, at the time of filing the same ; and a mo- 
tion to set aside the execution and judgment for the same 
causes, will not be heard, the more especially after the lapse 
of several years after the rendition of the judgment overrul- 
ing said grounds of illegality, which are again urged and 
attempted to be set up against the validity of the original 
judgment. It is for the public interest, that there should be 
an end to litigation when a cause has been finally adjudicated, 

Let the judgment of the Court below be affirmed. 





Witii1am J. Hoop, administrator, plaintiff in error, vs. 
ExisHa TowNsEND ef al., defendants in error. 


When a note was executed on the 8th of July, 1861, and a suit was insti- 
tuted thereon: Held, that it was a Confederate contract, within the 
provisions of the Ordinance of 1865, and that the Court below erred 
in not giving that Ordinance in charge to the jury, as the equities of 
the parties were to be regulated and adjusted by that Ordinance; that 
the charge of the Court as contained in the record, in view of the facts 
of this case, was error. 


Confederate Money. Relief Act. Before Judge Knicur. 
Towns Superior Court. November Term, 1869. 


There is no record in this case. It was waived. The bill 
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of exceptions shows as follows: Hood, as administrator for 
Jarrett Turner, for the use of Francis Logan, sued Town- 
send, as maker, and William C. Henson, as endorser, on a 
promissory note, payable to himself as such administrator, 
for $380 00, dated the 8th of July, 1861, due one day after 
date, signed by Townsend, and transferred as follows: “I 
assign this note to F. Logan for $150 00, July the 16th, 
1862.” Whether this transfer was signed by any one does 
not appear. On this note were the following credits: $75 00, 
15th September, 1861; $12 40, 21st October, 1861; $17 00, 
2d December, 1861; $20 00, April 1st, 1862. The defend- 
ants plead that the note was given during the late war, and 
that a tender of the full amount was made to plaintiff, and he 
refused to accept it. Plaintiff introduced the note and closed. 

Townsend’s wife testified that the latter part of 1863, or 
the first part of 1864, she went with Confederate Treasury 
notes sufficient in amount to pay off the note, and offered to 
pay it therewith, but plaintiff said he had enough of that - 
kind of money, and refused to accept the payment, and said 
he did not look to Townsend for the money anyway. In 
rebuttal, plaintiff showed that at the date of said note no 
Confederate currency had been issued, and that at the time 
of the alleged tender, such currency was worth but five cents 
in the dollar of specie, and further, that after the war Town- 
send was dunned upon the note, made no objection to it, but 
left a note for $150 00 for collection, with instructions to 
apply its proceeds to the payment of this note; that the jury 
scaled the collateral note to $50 00, and then Townsend re- 
fused to allow said $50 00 applied to this note unless it was 
accepted as full payment. 

Plaintiffs counsel requested the Court to charge the jury 
that if said note was made before Confederate currency was 
issued, the holder was not bound to take that currency in 
payment. The Court gave the request with this addition : 
“but there might, nevertheless, arise an equity between ‘ie 
parties which might authorize you to reduce the amount, 
scale the note.” He further requested the Court to’ charge 
that such a tender alone would not authorize the jury to 
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reduce the debt, unless there was some equity arising out of 
the facts and circumstances of the case between the parties, 
The Court read the request to the jury, and said, “I simply 
ada that this would depend on the circumstances of the case, 
evidences showing equities.” 

He further charged as follows, and not otherwise: “If 
you are satisfied, from the evidence, that the defendant ten- 
dered the balance due on the note to the plaintiff, then he is 
entitled to such credit, or such a deduction, on the balance 
as you may think just and equitable. If you are satisfied, 
from the evidence, that this note was made in July, 1861, 


after the war commenced, then it is a Confederate contract, 


and evidence would be admissible to show equities between 
the parties, and if you are satisfied, by the evidence, that the 
note was endorsed by W. C. Henson to F. Logan, you may 
then inquire what is the date of that endorsement, and you 
may consider what the equities are between Logan and Hen- 
son, for the endorsement made a new contract between Hen- 
son and Logan. So you may look into the date of the 
endorsement to get at the equities between them.” Further, 
upon request of plaintiff’s counsel, if you are satisfied, from 
the evidence, that this note was given before the war com- 
menced, and that it has never been transferred, or that it is 
payable to orphans, the defendant would take no benefit from 
the mere fact that he tendered the Confederate money.” 
The jury found for plaintiff fer $25 00 only ; whether against 
both does not appear. Plaintiff moved for a new trial upon 
the grounds, that the Court erred in his said qualifications of 
plaintiff’s requests to charge, and in charging as he did, and 
because the verdict was contrary to the law and the evidence. 
The refusal of the new trial is complained of here. 


JoHN L. Fary, H. P. Bett, for plaintiff in error, as to 
the tender, cited 37th Georgia Reports, 16; and as to the 
Relief Act, the former decisions of this Court in 39th Geor- 
gia Reports et seq. 


No appearance for defendant in error. 
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WARNER, J. 


From the facts disclosed by the record in this case, we 
think the charge of the Court to the jury was error, and cal- 
culated to have mislead them as to the rights of the parties 
under the contract sued on. The note sued on was a Con- 
federate contract, and is within the provisions of the Ordi- 
nance of 1865. In our judgment the Court below erred in 
not giving that Ordinance in charge to the jury, as the equi- 
ties of the parties were to be regulated and adjusted by it. 
The Ordinance of 1865 was the law applicable to the facts 
of the case. 

Let the judgment of the Court below be reversed. 





Tuomas PULLIAM ef al., plaintiffs in error, vs. JoHN A. 
SEWELL ¢¢ al., defendants in error. . 


Under the former rulings of this Court, a decision of the Court below 
that the homestead is subject to the payment of a judgment obtained 
prior to the passage of the Homestead Law, which does not fall within 
one of the exceptions mentioned in said Act, as construed by this 
Court, is erroneous. 


Homestead. Constitutional Law. Before Judge Davis. 
Franklin Superior Court. April Term, 1869. 


In 1867, Sewell obthined a judgment against Pulliam, upon 
which a fi. fa. was issued. On the 8th of December, 1868, 
this fi. fa. was levied upon Pulliam’s land. On the 28th of 
said December the land was set apart as Pulliam’s home- 
stead under the Homestead Act of the 3d of October, 1868. 
Pulliam met the fi. fa. with an oath of illegality, the ground 
being that because the homestead had been so set apart it was 
not subject to levy and sale under said fi. fa. 

Sewell’s attorney moved to dismiss the oath of illegality 
upon the grounds that, as applied to this judgment, the said 
Act was void, because it impaired the obligation of Sewell’s 
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contract, or, if not so, it was an incumbrance on the land, 
and therefore within the exceptions to said Act, and last, 
that as Pulliam had failed to avail himself of the Act until 
after a levy and advertisement, the fi. fa. should proceed for 
for costs at least. Nothing more appearing, the Court dis- 
missed the illegality, and ordered the fi. fa. to proceed. This 
is assigned as error. 

(The same facts substantially existed in other cases pend- - 
ing in said Court. They were dismissed in the same way, 
and the defendants joined Pulliam, by consent, in a common 
bill of exceptions.) 


Hurcuins & McMiuuan, by Hitter & Broruer, for 
plaintiffs in error. 


No appearance for defendants in error. 


Browy, C. J. 


The Judge states in the record that he made no decision 
on the question of costs. But he held that the homestead 
was not exempt from the payment of the judgment. We 
have already decided the question that controls this case. 

Judgment reversed. 





WituiaAmM R, VENABLE, plaintiff in error, vs. WILLIAM J. 
Born, administrator, defendant in error. 


A petition was filed in thé Superior Court, to establish a copy of a lost 
note, and the defendant on the trial of the issue formed thereon be- 
tween the parties, offered evidence to prove that the original note was 
given for a slave, which was objected to, but admitted by the Court, 
and the Court charged the jury, ‘‘ that if you should determine from 
the evidence that the original note was given for a slave, say so by your 
verdict, and stop right there,’’ and the jury returned a verdict that the 
note was given for a negro; whereupon, the Court granted an order 
that the case be dismissed at plaintiff's cost. A motion was made for 
a new trial, which was overruled: Held, that the Court below erred 
in holding, and deciding that because the original note was given for a 
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slave, théipetitioner could not establish a copy thereof, in lieu of 
the lost original ; the right of the petitioner to establish a copy of his 
lost note, as provided by law, is one thing; his right to enforce it 
after it is established, in the Courts of this State, is another and dif- 


ferent, question. 


Lost Note. Slave Debt. Before Judge Davis. Gwin- 
nett Superior Court. September Term, 1869. 


Venable averred that Daniel D. Born, on the 20th of Nov- 
ember, 1860, gave his promissory note to R. C. Gaines, who, 
on the 28th of May, 1862, sold it to him, that Born paid on it 
$140 00, in 1861, and died without paying the balance, that 
William J. Born administered upon his estate and refused to 
pay the note, that it was lost in 1865, and prayed that a copy 
of it might be established. William J. Born pleaded that 
the note was paid by D. D. Born, and that it was given for a 
slave. 

Venable’s counsel demurred to the last plea, and the de- 
murrer was overruled. Evidence was then introduced by 
plaintiff to show the existence of the note, and by defendant 
to show that it was paid, and that it was given for a slave. 
All the evidence going to show that the consideration of ‘the 
note was a slave, came in over the objection of Venable’s 
counsel. 

The Court charged the jury: “You will first determine 
from the evidence whether the note was given for the pur- 
chase-money of a slave, and if you find from the evidence 
that it was given for a slave, say so by your verdict and stop 
right there,” and that, if they were not satisfied. that its con- 
sideration was a slave, then to inquire whether it was paid, 


‘and that if it was given for a slave, or paid off, it could not 


be established. The verdict was that the consideration of the 
note was a slave. And thereupon the Court passed an order © 
dismissing the case. 

Venable’s counsel say that the Court erred in overruling 
said demurrer, in hearing the evidence as to the consideration 
of said note, in charging as he did as to the consideration of 
the note, and in dismissing said case. 
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Hittyer & Brotuer, J. N. GLENN, for plaintiff in error, 


No appearance for defendant. 


Warner, J. 


The only question made by the record in this case is, whe- 
ther a copy of a lost note given for a slave can be established 
in the Superior Court, under the provisions of the Code for 
the establishment of lost papers. The Court below ruled 
and decided, that a copy of such lost note could not be estab- 
lished. In thus ruling, we think the Court erred. The pe- 
titioner had the undoubted right to have a copy of his lost 
note, given fora slave, established as provided by law, in 
lieu of the lost original, if he desired to do so, and the Court 
had jurisdiction for that purpose. Whether the Court has 
jurisdiction to enforce its collection after it has been estab- 
lished, is another and different question. Let the judgment 
of the Court below be reversed. 





JAMES S. Sirus, plaintiff in error, vs. Swepson H, Cox, 
~ defendant in error. 


Sims gave Cox his obligation, in rescision and compromise of a for- 
mer contract for the purchase of a plantation, by which he bound 
himself to deliver to Cox, at the railroad depot, on or before the first 
day of February, 1869, twenty bales of cotton, in good order, aver- 
aging in weight four hundred pounds to the bale; and averaging in 
quality middling, with the following guarantee: ‘‘ And the said Sims ° 
guarantees to the said Cox, that the said cotton shall be worth to him 
sixteen and one half cents per pound, in the common currency of the 
country.’”’ When the obligation was due, cotton was worth in the 
market twenty-six and one half cents pew pound. Sims tendered to 
Cox the value of the cotton at sixteen and one half cents per pound. 
Cox refused to receive the money, and sued for the then market value of 
the cotton: Held, that the sixteen and a half cents per pound was the 
damage stipulated by the parties, and Cox was not entitled to the 
market price, as the measure of damages under this contract. 


Stipulated damages, Guarantee. Evidence. Before Judge 
Anprews. Oglethorpe Superior Court. October Term, 1869. 
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Cox sued Sims upon the following obligation: “On or 
before the first day of February, 1869, I promise to deliver 
to S. H. Cox, at the Lexington depot, twenty bales of cot- 
ton, for value received, said cotton is to average in weight 
four hundred pounds per bale and to be of middling quality. 
I guarantee that said cotton shall be worth to him sixteen 
and a half cents per pound, in the common currency of the 
country ; this the 2nd of March, 1868. James 8S. Sims.” 

Plaintiff read in evidence said paper and two others, out 
of which that grew. The first was a contract between them 
made in December, 1865, by which Cox agreed to sell to 
Sims-a certain plantation, and the personalty thereon, and 
Sims agreed therefor to pay Cox, by the Ist of February, 
1867, one hundred bales of middling, ginned and packed 
cotton, at said depot, of four hundred pounds each, and guar-- 
anteed to Cox that they should be worth $100 00 each, in 
gold, (or, if Sims preferred it, to pay $10,000 00, in specie, 
in lieu of said cotton,) and another hundred such bales on 
the Ist of February, 1868, without any guarantee of value, 
and also pay $700 00, in currency, for interest on $10,000 00 
for one year. The second was a paper reciting that of De- 
cember, 1865, and rescinding the trade, upon certain terms, 
part of which were that Sims would deliver to Cox, at said 
depot, eighty such bales of cotton, seventy of them immedi- 
ately, and ten within a week ; and, also twenty such bales by 
the Ist of February, 1869, with the guaranty first aforesaid. 
It seems that the paper sued on was made in lieu of the last 

clause of this rescinding contract. 

It was admitted that on the 1st of February, 1869, at 
said depot, Sims tendered Cox $1,320 00, the value of said 
twenty bales, at sixteen and a half cents per pound, and that 
Cox refused to accept it. Plaintiff then offered to show the 
market value of such cotton, at said time and place. This 
was objected to, upon the ground that the damages were fixed 
by the contract. The Court overruled the objection and the 
market value was shown to have been then and there twenty- 
six and a half cents per pound, in thecurrency. Here plain- 
tiff rested his cause. 
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The defendant offered to show that at the time sixteen and 
a half cents was agreed upon and was being inserted in the 
contract, some one asked: “If on the 1st of February, 1869, 
cotton should be worth more than sixteen and a half cents 
per pound who would be entitled to the excess?” and that he 
replied, “TI will, of course, for if.I am required to guarantee 
it shall not be worth less, of course I will be entitled to the 
excess,.if it shall be worth more,” and that nothing to the 
contrary was said by either party, at the time. The Court 
held that this was inadmissible. The verdict was for the 
plaintiff, for the value of the cotton, at twenty-six and a half 
cents per pound, The admission of evidence as to the market 
value of the cotton, and the rejection of the evidence offered 
by the defendant, are complained of here. 


W. G. Jounson, for plaintiff in error. 


Ropert Toomss, A. T. ACKERMAN, MaTHews & Ren, 


- for defendant. 


Brown, C. J. 


By the first contract between the parties to this case, Sims 
agreed to purchase a plantation, with the stock, etc., upon it, 
from Cox, for one hundred bales of middling cotton, aver- 
aging four hundred pounds each, to be delivered at the Lex- 
ington depot, by the 1st day of February, 1867, and one 
hundred bales, averaging four hundred pounds each, by the 
[st day of February, 1868, or so soon as-it could be put in 
good merchantable style for market, with interest on ten 
thousand dollars, for twelve months, in the currency of the 
country. And, in case of the first hundred bales, it is said 
in the written contract, that said Sims guarantees to said 
Cox an average of $100 00, in gold, for each bale of said 
cotton, with the privilege of paying the said Cox ten thousand 
dollars, in specie, or its equivalent, in Zieu of the one hundred 
bales of cotton. i 

Sims afterwards found himself unable to meet his engage- 
ments, probably owing to the great fall in cotton, and the 
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parties entered into another contract, by which they agreed 
to rescind the first contract ; and Sims was to return the plan- 
tation and stock, or very nearly all of it, to Cox, and was to 
deliver to Cox eighty bales of cotton, averaging four hundred 
pounds, and averaging in quality middling—seventy to be 
delivered at once, and the other ten within the present week. 
And in addition to this, Sims also promised, as part of the 
consideration for the rescision of the contract, to deliver to 
Cox, at said depot, on or before the 1st day of February, 1869, 
nearly one year after the date of said second contract, twenty 
bales of cotton, in good order, averaging in weight four 
hundred pounds to the bale, and averaging in quality mid- 
dling ; and said Sims guaranteed to said Cox, that said cotton 
should be worth to him sixteen and one half cents per pound, 
in the common currency of the country. 

When the time for payment came, cotton was worth twenty- 
six and one half cents per pound, in the market. Sims re- 
fused to deliver the cotton and tendered to Cox its value, 
estimated at sixteen and one half cents per pound, in pay- 
ment of the claim. This Cox refused to receive, and brought 
this suit for the market value of the cotton, at the time it was 
due. And the question for adjudication in the Court below 
was, as to the measure of damages. The Court held, that 
the value of the cotton at the time it was due, was the amount 
to which plaintiff was entitled, which the jury found. And 
this ruling is assigned as error. 

Construing the two contracts together, and looking to all 
the facts and circumstances of this transaction, we think the 
parties intended to stipulate what should be the measure of 
damages, in case of the non-delivery of the cotton, or in case it 
should not be worth sixteen and one half cents per pound 
when due. Sims had purchased the plantation and stock for 
two hundred bales of cotton, to be delivered as stipulated in 
the first contract, and had guaranteed that the first hundred 
bales:should be worth one hundred dollars per bale, in gold, 
with the privilege to pay that sum, per bale, in liew of the 
cotton. It is a well-known fact that the price of cotton had 
declined very rapidly, and Sims, no doubt, found himself 
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unable to delivér the cotton and make good the guarantee, 
or to pay the ten thousand dollars in gold. Cox then re- 
quired one hundred bales of cotton, one half of the whole 
number agreed upon as the price of the plantation, as a con- 
sideration for the rescision of the contract. And, as Sims 
could pay but eighty bales, he agreed to take them, and give 
him one year to make the other twenty bales, but required a 
guarantee from Sims that the cotton on which he gave the _ 
indulgence, should be worth to him sixteen and one half cents 
per pound. In other words, he fixed the price of a rescision 
of the contract at eighty bales of cotton, paid down, and 
twenty more to be worth sixteen and one half cents per pound, 
payable in twelve months thereafter. 

We think the just and fair construction of the contract is, 
that the parties agreed upon eighty bales of cotton to be de- 
livered then, and twenty more, worth sixteen and one half 
cents per pound, the next February, as full satisfaction to 
Cox. In case the cotton had been worth only six and a half 
cents per pound, when due, the measure of damages stipulated 
for would have been sixteen and one half cents per pound, 
or ten cents per pound more than market value. On the 
other hand, as it was worth twenty-six and one half cents, 
we think sixteen and one half cents, or ten cents less than 
the market value, was still the measure of damages stipulated 
by the parties. This was mutual and just. Chipman, on 
Contracts, lays down the rule, as follows: “If A give B a 
note for $100 00, payable in wheat, at a future day, at seventy- 
five cents per bushel, and wheat, on the day of payment, be 
$1 00 per bushel, A may, at his election pay in wheat, of an 
average quality, at seventy-five cents per bushel, or pay 
$100 00 in money. 

“ All agreements to pay in specific articles are presumed to 
be made in favor of the debtor, and he may in all cases pay 
the amount of the debt in money, in lieu of the articles, 
which by the terms of the contract the creditor had agreed to 
receive instead of money. Poth. on Obl., No. 497. This 
case falls within the same principle, and the debtor may pay 
the money instead of the wheat, for the nature of the contract 
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is this. The creditor agreed to receive wheat instead of 
money, and as the parties concluded that the price of wheat 
would, at the time of payment, be seventy-five cents per 
bushel, to avoid any dispute in relation to the price, fixed it 
in the contract at seventy-five cents per bushel, and if wheat 
at the time of payment be at fifty cents per bushel, still the 
debtor may pay in wheat, at seventy-five cents.” See Chip- 
man on Contracts, 35 and 36; 3, Conn. Reps. 60; 5 Wind., 
393. | 

We think this case falls within the rule laid down by this 
author, and the decisions referred to. 

Judgment reversed. 





JessE Pounp, sheriff, plaintiff in error, vs. W. W. Carr, 
defendant in-error. 


The answer of a Sheriff, under oath; to a rule against him, is to be taken 
as true, unless the same shall be traversed, as provided by the Code, 
and a verdict be found by the jury against the answer. The return of 
the Sheriff in this case being-taken to be true, the Court below erred 
in making the rule absolute against the Sheriff for the payment of the 
money, and in default thereof, that he be attached for contempt upon 
the statement of facts contained in said return. 


Rule against Sheriff. Distress Warrant. Before Judge 
Gisson. Washington Superior Court. April Term, 1869. 


On the 9th of October, 1869, Carr made affidavit that he 
was owner of certain described premises, and that he “rented 
said farm and eight mules and horses” to James Moye on 
the Ist of January, 1868, upon his promise to deliver to Carr, 
or bearer, thirteen thousand pounds of lint cotton, middling— 
twenty-six bales packed and ready for market, on the appli- 
cation of the bearer of said obligation, at Carr’s house, or No. 
13 Central Railroad, as should be designated by said bearer 
“for the rent of so much of the plantation” as Moye wished 
to cultivate, “and the use of the mules and horses now on 


VoL, xL—6. 
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the place to the number of eight; that Moye promised “to 
return” him “the same amount of corn, fodder, peas and 
potatoes that I (Moye) get from him,” (Carr,) and “to 
pay him sixteen cents for the meat” which Carr should far- 
nish him; “that said Moye, under the above contract, owes 
him for such rent and fer provisions the amount of $5,000 00, 
said produce being in the opinion of deponent worth that 
sum;” that the rent is not due, but that Moye is seeking 
to remove his goods from the premises, and that Carr appre- 
hended the loss of the same unless a distress-warrant issue in 
his behalf. A distress-warrant issued for $5,000 00, and the 
sheriff, Jesse Pound, on the 24th of said month, levied it 
upon the cotton, corn, etc., etc., on said premises. Moye, on 
the same day, replevied the property, giving bond and secu- 
rity for the eventual condemnation money in the usual form, 
In this bond it was recited that Moye had “ filed his affida- 
vit, denying that any portion of the rent distrained for is due.” 

These papers were returned to said Court. When the 
cause was there called, and the parties were proceeding to 
trial, it was discovered that in fact Moye had not filed the 
affidavit required by law to stop the warrant, though it was so 
recited in said bond. ‘Thereupon the Court decided that he 
had no issue before him, and was passing to other cases on 
the docket when Carr’s counsel asked for a rule against 
Pound, sheriff, requiring him to show cause instanter why he ' 
should not pay Carr the $5,000 00 called for by the warrant. 
The rule was granted. The Sheriff answered, that when 
Langmade & Evans, Carr’s attorneys, handed, him the war- 
rant, he immediately went and made the levy, and got Lang- 
made to enter his levy upon the warrant; directly afterwards 
Mr. Gilmore, attorney for Moye, came and got the papers, 
saying Moye would replevy the property, and insisted on 
doing so then, though it was Saturday night; about an hour 
afterwards the papers were returned to Pound. On Monday 
morning Pound handed the papers to Langmade, and asked 
him if he was “satisfied with the bond, and if all was right.” 


- Langmade examined them, and said the bond was good, and 


all was right, or words to that effect. Then Pound returned 
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the papers to the Clerk’s office of said Court. About a month 
afterwards Flournoy, of the firm of Gilmore & Flournoy, 
‘called for the papers, and Pound got them from Langmade, 
and handed them to Flournoy; that Gilmore assured. him 
the papers were all right when he handed thenr to him on 
said Saturday night, and “Judge Jones told him (Pound) 
that the affidavit of Moye was drawn, or to be drawn, by R. 
L. Warthen, and all was right,” and because the papers were ° 
from time to time in the hands of the attorneys of either 

side, he (Pound) supposed all was done which was required 

by the law, and further, that the cause was docketed by 

Langmade. Further, he set’ up that the warrant was void, 

because the pretended rent was partly for the hire of mules, 

provisions, ete., that its amount was uncertain, and if he was 

liable at all on said rule, he prayed that the jury should find 

the amount due Carr. 

This answer was not traversed, but the parties pro and con 
examined said lawyers as witnesses before the Judge, (he 
having refused to submit the matter to a jury.) The rule 
was made absolute, Thereupon Pound’s counsel sued out 
his bill of exceptions. In it there was no recital of the facts 
sworn to by these witnesses, except in this way. It appeared 
from the evidence that counsel on both sides believed that 
the affidavit had been filed, and their assurances mislead. the 
Sheriff; and it further appeared in evidence, that Langmade, 
plaintiff’s attorney, entered the case upon the docket, and 
told the Sheriff the papers were all right, though Langmade 
denied, when examined as a witness, that he had said any- 
thing about the affidavit, or that his attention was called to 
it, saying that his opinion was confined to the bond, of which ' 
he was speaking when he said “all was right.” 

When the cause was called here for a hearing, counsel for 
defendant in error moved to dismiss the bill of exceptions 
because the evidence was not set forth therein. This Court 
refused to dismiss the cause, but decided that they would’ 
hear nothing connected with the evidence. The grounds of 
error in'the bill of exceptions were, that the Court erred, 
because said obligation could not be enforced by distress-war- 
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rant, because it was not for a sum certain, because it was for 
hire of mules, ete., as well as for the use of land, because 
the affidavit did not state that any sum was “dué” to him 
“for rent,” because no action lay on said obligation till a 
designation of the place of delivery and a refusal to deliver; 
that the Court erred in holding that a rule against the Sheriff 
was appropriate to this case, and that the Judge could pass. 
upon it without the intervention of a jury, and in holding 
that the Sheriff was liable for the money, under the circum- 
stances shown by the answer and evidence. 


James S. Hook, for plaintiff in error, said the warrant 
was bad because this was not a rent contract, and Carr had not 
made the affidavit required by law: Irwin’s Code, secs. 4010, 
4011, 4012, 397; there had been no breach: Ib., sec. 2259; 
as to distress: 3d Kent’s Com., 634; 9 Wend. R., 302; rule 
was not the remedy: Irwin’s Code, secs. 3872, 3873, 8881 ; 
and if so, Sheriff not liable: Green vs. Jones, 39th Georgia 
R., 521. 


A. R. Wriaut, by W. Hore Hv11, for defendant in error. 
WARNER, J. 


- The error assigned to the judgment of the Court below in 
this case is, in making the rule absolute against the Sheriff 
for the payment of the plaintiff’s debt on the statement of 
facts contained in his answer to the rule against him. The 
Sheriff’s answer was verified by his oath, and was to have 
been taken as true, unless traversed, as provided by the Code, 
and a verdict found by the jury against the truth thereof. 
In our judgment the Court below erred in making the rule 
absolute against the Sheriff for the payment of the money, 
and in defalt thereof, that he be attached for contempt, upon 
the statement of facts contained in the Sheriff’s answer to the 
rule against him. 
Let the judgment of the Court below be reversed. 
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Henry B. PLAnt, plaintiff in error, vs. Jostan STOVALL, 
defendant in error. 


The plaintiff brought an action against the defendant as a common- 
carrier to recover the value of a certain quantity of lumber shipped 
on board a steamboat running on the Savannah river, from the city of 
Augusta to Savannah, and it appeared from the evidence that the boat 
and cargo was lost by the carelessness of the engineer of the boat, and 
the defendant, on the trial, set up as a defence that he was not liable 
to the plaintiff for the loss of the lumber, under the provisions of the 
Act of Congress of 8d March, 1851, which defence was overruled by 
the Court below on a motion for a newtrial: Held, that as the steam- 
boat was running on the Savannah river, which is within the limits and 
jurisdiction of this State, that said river is within the exception of the 
Act of Congress of 1851, which provides ‘‘that the Act shall not 
apply to the owner or owners of any canal-boats, barge or lighter, or 
to any vessel of any description whatsoever, used in rivers or inland 
navigation,’’ and that there was no error in the Court below in over- 
ruling the motion for a new trial on the several grounds stated in the 
motion therefore. 


Common-Carriers. Acts of Congress. Before Judge Grp- 
son. Richmond Superior Court. January Term, 1869. 


Stovall sued Plant, averring that he was a common-car- 
rier by the steamer Eclipse, from Augusta, Georgia, to Savan- 
nah, Georgia, and intermediate points on the Savannah river, 
and that as such he received certain lumber, ete., on the 27th 
of December, 1866, to be conveyed to Savannah, and careless- 
ly, ete., failed to deliver it, to Stovall’s damage: $2,000 00. 
Stovall proved the delivery of the lumber, etc., on said 
steamer at Stovall’s landing, on said river, for delivery at 
Savannah, its value and its loss. It was shown that the ~ 
Eclipse was blown up about twenty or thirty miles above 
Savannah, that the boat, lumber, ete., sunk, and were a 
total loss, that Stovall’s agent proposed going with rafts to 
save it, but the agent of the Eclipse declined giving him , 
authority to interfere with the lumber, etc., short of Savan- 
nah, and that part, at least, could have been saved if an 
effort had been made by defendant. Stovall’s counsel then 
read in evidence the enrolment of said steamer, dated Jan- 
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uary Ist, 1866, whereby it appeared in conformity to the 
Acts of Congress of February 18th, 1793, and May 6th, 
1864, that one Milliken owned five-twelfths and Plant owned 
seven-twelfths of said steamer, etc. It was admitted that 
‘Milliken was dead. 

The defendant showed that when theEclipse was at Purys- 
burg landing, on the South Carolina side of the river, wood- 
ing, the engine exploded, the Eclipse sank, and ' her cargo 
was lost; that this bursting of the boiler was caused by the 
engineers carelessly failing to clear out the boiler as often as 
was usual and necessary; that neither Plant nor Milliken was 
present at the time; that the tide runs up said river above 
said Purysburg; that the Eclipse was engaged in the river 
trade between said Savannah and Augusta, stopping at points 
‘on either side, but seldom, however, on the Carolina side, 

Plant’s counsel requested the Court to charge the jury that 
if the Eclipse was lost while engaged in navigation in tide 
water, and between Georgia and South Carolina, then such 
navigation is a part of the inter-State commerce, and under 
the Constitution, is under the control of Congress ; that if said 
facts existed, Plant, under the Act of Congress of 1851, is 
liable only for the value of his interest in the Eclipse and 
her freights, if he were not engaged in or conniving at the 
negligence which caused the loss; that if there was a total 
loss of the vessel and cargo, in the course of the voyage, no 
freights were earned, and Plant had no interest in the freights; 
that if the vessel and cargo were'a total loss, during the 
voyage, Plant had no further interest in the vessel and freight, 
and is relieved from liability to Stovall under said Act of 1851. 

The Court refused so to charge, and Stovall had a verdict 
and judgment for the proven value of the lumber, ete. 
Plant’s counsel moved for a new trial, upon the grounds, that 
the verdict was contrary to the evidence and law, and because 
of said refusal to charge as requested. The new trial was 
refused, and that is assigned as error. 


JOSEPH P, Carr, for plaintiff in error. 


A. R. Wrieut, by W. Hore Hutt, for defendant in error. 
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WARNER, J. 


The error assigned to the judgment of the Court below in 
this case is the refusal to grant a new trial on the grounds 
specified in the motion therefor. On examination of the 
record we find no error in the judgment of the Court. 
The Act of Congress of 3d March, 1851, under the pro- 
visions of which the defendant sought to protect himself from 
liability, expressly provides, “that the Act shall not apply 
to the owner or owners of any canal-boat, barge or lighter, 
or to any vessel of any description whatsoever, used in rivers 
or inland navigation.” The Savannah river, on which the 
boat was lost, is within the limits and jurisdiction of this 
State, and is, therefore, within the exception made by the Act 
of Congress of 3d March, 1851. 

Let the judgment of the Court below be affirmed. 





The SoutaH CaRroLina RarLroaD Company et al., plain- 
tiffs in error, vs. Joun L. Ets, J. P., et. al., defendants 
in error. 


1. The Justices of the Peace of the county, upon the opinion of twelve 
freeholders of the county, have no jurisdiction to abate a nuisance in 
a town or city, under the government of a Mayor, Intendant, Alder- 
men, Wardens, or a Common Council, or Commissioners. The power 
to abate such nuisance is vested, by the Code, in the city government 
alone, and not in the Justices of the Peace. 

2. In case the Justices of the Peace are proceeding without jurisdiction, 
to hear and determine such an issue, in a town or city, under the gov- 
ernment of the officers above mentioned, a writ of prohibition is the 
proper remedy to restrain them. 


Jurisdiction over Nuisances. Prohibition. Before Judge 
Gipson. Richmond Superior Court. June Term, 1869. 


In June, 1869, W. J. Vason sued out a warrant before 
Ells and another Justice of the Peace, in Augusta, Geergia, 
against the South Carolina, Georgia, and Augusta and Sum- 
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merville Railroad Companies, complaining that the running 


‘of their trains, over the railway in and along Washington 


street, in said city, was a public nuisance, annoying to the 
citizens in general, and injurious and dangerous to persons 
frequenting said street. The proper officers of the roads were 
notified that, at a time and place designated, a jury of twelve 
freeholders would sit to investigate said matter, with a view 
to abate or suppress the same. 

Judgé Gibson was absent from the city. The companies, 
meanwhile, brought these facts to the knowledge of Judge 
Andrews, and claimed that the General’ Assembly of Georgia 
authorized the City Council of Augusta to permit said roads 
to connect their termini by railroad through the streets of 
said city, and they, by ordinance, had given the permission, 
and the roads were acting under it; and they averred that by 
law the municipal authorities of Augusta had full and ex- 
clusive control over the streets of the city, and full and ex- 
clusive jurisdiction over nuisances within said city. They 
prayed, therefore, for a writ of prohibition against said Justices 
and Vason. Judge Andrews granted the writ, to last till 
Judge Gibson’s return, and ordered the Justices and Vason 
to show cause before Judge Gibson why it should not be 
made perpetual. 

Vason showed cause, averring that said Justices had juris- 
diction, concurrent with the municipal authorities, over nuis- 
ances in said city ; that he applied twice to the municipal 
authorities to act in this matter, and they had declined to do 
so; that the municipal authorities were incompetent. to act in 
the matter, because the Mayor and a majority of the Coun- 
cilmen are stockholders or directors of said roads, and he de- 
nied the passage of any legal ordinance, or the power to pass 
any such ordinance, permitting said companies thus to create 
and keep up such nuisance. The Justices claimed jurisdic- 
tion in the premises. Upon these answers, they moved to 
dismiss the writ of prohibition. 

Judge Gibson held that the Justices and twelve freeholders 
had jurisdiction of the matter, in said city, and that, without 
proceeding according to the ordinances of the city, they could 
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determine whether said running of said trains was a nuisance, 
and that their action was reviewable by the Superior Court, 
upon certiorart. The writ was therefore dismissed. Every 
part of said holding is assigned as error. 


Witi1am T. GocLp, Frank H. MILter, for plaintiffs 
in error. 


C. SneaD, W. J. Vason, for defendants, 
Brown, C. J. 


Section 4023 of the Code specifies what nuisances may be 
abated, and gives jurisdiction to any two or more Justices of 
the Peace, of the county, to abate such nuisance by order, 
founded upon the opinion of twelve freeholders of said county, 
summoned, sworn and empaneled for that purpose. Section, 


’ 4024, is in these words: “If the nuisances complained of 


exists, in a town, or city, under the government of a Mayor, 
Intendant, Aldermen, Wardens, or Common Council, or Com- 
missioners, such nuisance, by and with the advice of such Al- 
dermen, Wardens, Council, or Commissioners, may be abated 
and removed by order of said Mayor, Intendant, or Commis- 
sioners, which order shall be directed to, and executed by the 
Sheriff, or the Marshal of said town, or city, or their deputy.” 
This is substantially the law, as it existed in the original Act 
of the Legislature, organizing Courts composed of Justices 
of the Peace, and freeholders, to abate nuisances in this State. 
See Cobb’s Digest, 817. : - 

The question presented by the record before us, is whether 
the Justices of the Peace of the county have jurisdiction 
with a jury of twelve freeholders, to abate a nuisance in the 
city of Augusta, which is governed by a Mayor and Council, 
who have very full powers, under their charter, to pass all 
ordinances, and do all acts necessary to the good government 
of the city, which are not in conflict with the constitution 
or laws of this State. We are satisfied that no such power 
has been conferred upon the Justices of the Peace. 

This is not a case where the Justices originally had this 
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jurisdiction in the towns and cities and by subsequent legis. 
lation the power was conferred upon the authorities of the 
towns and cities, to exercise the same jurisdiction. If it 
were so, and the Act, giving jurisdiction to the city authori- 
ties, contained no words denying it to the Justices, they would 
still retain concurrent jurisdiction. The same Act which 
conferred this jurisdiction on the Justices of the Peace of the 
county, to abate nuisances, also conferred the same authority, 
in’ towns and cities, upon the officers having the government 
of said towns and cities. ‘The Act, when properly construed, 
means that the Justices of the Peace, with the aid of a jury, 
may abate a nuisance in any part of the county, except in a 
town or city having a legal government under its charter, 
where it may be done, not by the Justices of the Peace, but 
by the officers of the town or city. 

We think this not only the true construction of the Act, 
but we are satisfied the Act is. a wise one. If two Justices 
of the Peace, living in a remote part of the county, had 
power to summon a jury from the county, and go into the 
city, and abate whatever they might consider a nuisance, there 
would be constant conflict of authority, and it would be very 
difficult, if not impossible, to maintain good‘order and ad- 
vance the prosperity of the city. When the nuisance becomes 
an indictable offence under the Penal Code, the city authori- 
ties no longer have jurisdiction; but the Legislature leaves 
it with them, subject to the legal rules prescribed, to abate 
any nuisance within the chartered limits of the city, the 
maintenance of which does not amount-to an indictable of- 
fence under the Penal Code. , Taking this view of this case, 
it is not necessary for us to decide whether the conduct of 
the railroad companies, which is complained of, amounts to 
a nuisance in law, or whether the movant in this proceeding 
(Colonel Vason,) has sustained damage in the legal sense. If 
his legal rights have been infringed, the Courts are open to 
him, and he is entitled to relief, when he institutes the pro- 
per proceeding in the proper Court. 

2. We hold that the Justices of the Peace had no jurisdic- 
tion of the subject matter in controversy, and that their acts 
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were wholly unauthorized by any law of this State. ' And 

we hold further, that the writ of prohibition was the proper 

remedy to restrain them from proceeding with the case, to the 

annoyance or damage of the corporations suing out the writ. 
Judgment reversed. 





/ 


BenJAMIN F’ Sims, plaintiff in error, vs. THE SouTHERN 
Express CoMPANY, defendant in error. 


When the verdict is strongly and decidedly against the weight of the ev- 
idence, and no rule of law has been violated, and there is no abuse of 
his discretion by the presiding Judge, this Court will not reverse the 
judgment of the Court below, setting aside the verdict and granting & 
new trial. 


New trial. Common-Carriers. Evidence. Before Judge 


‘Gipson. Richmond Superior. Court. July, 1869. 


, This case was before this Court before. See 38th Georgia 
Reports, 129. It was again tried and resulted in a verdict for 
the value of the ten bales of wool. Counsel for the Express 
Company moved for a new trial upon the grounds, that if 
entitled to recover at all, under the evidence, plaintiff ought 
not to have had a verdict for more than the value of two bales 
of the wool; that he could not recover more than $50 00, 
because the value was not specified in the receipt, said con- 
tract of shipment having been made in Louisiana. The 
Judge ordered that a new trial should be had unless the 
plaintiff would write off from the verdict the value of eight 
bales of the wool. 

Sims’ counsel assign this grant of a new trial as error. 
Counsel for the Company also assigned asverror the’ refusal 
of the Judge to put his judgment upon the other ground, but 
that was withdrawn here. 


Barnes & Cummines, for plaintiff in error. 


W. T. Gouxp, JosepH P. Carr, for defendant. 
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Browy, C. J. 


All the grounds of error taken in the bill of exceptions are 
abandoned in this Court, except the order granting a new 
trial, and we do not think the Judge abused the discretion 
vested in him by law, in passing that order. If the witnesses 
are to be believed, there seems to be no doubt that eight bales 
of the wool were delivered in Richmond. The defendant 
has labored under some disadvantage in making the proof, 
as its books were destroyed in Richmond, when the Federal 
army took possession of the city. And Mr. Hunton, to 
whom the wool was consigned, is shown to be blind, and 
wholly unable, both mentally and physically, to attend to 
any business.“ a. 

But the witness Bowen swears positively that the eight 
bales were delivered to Crenshaw & Company, by order of 
Hunton, the consignee; and that Mr. Hunton had the original 
receipt for the ten bales. Here is positive proof of delivery, 
But it is said the jury did not believe the witness. Had they 
any sufficient reason for disbelieving him? It is urged that 
in his first answers, when examined by commission, he did 
not state the matter as he did on the stand, on this trial; and 
the evidence, as given on the two different occasions, shows 
some discrepancies, but none, probably, that may not be 
reconciled, without imputing perjury to any one. He swears, 
on the last trial, that Hunton had the receipt, which he did 
not state on the first examination. But here he is corrobo- 
rated. The plaintiff, while he gives a different explanation, 
admits he has not the receipt. And:the brother of Hunton, - 
the consignee, swears that, in 1862, Hunton told him there 
was some wool en route for them, from New Orleans, and at 
a subsequent period he told him there was some difficulty 
with the Express Company about the discrepancy in the wool, 
and urged witness to get, from a person named, the wool 
receipt, which was left with a clerk, etc, and look after it. 
The evidence shows no other lot shipped by Express to 
Hunton, about which there was a difficulty, growing out of a 
discrepancy in the wool. Why then should the witness be ‘ 
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disbelieved when he said Hunton had the receipt? No reason 
could be assigned, unless the jury believed the plaintiff, the 
party at interest, in preference to the testimony of Bowen, 
corroborated as above stated. 

Again, Bowen is corroborated in his statement that he de- 
livered the wool to Crenshaw & Company, by order of the 
consignee, by the testimony of Mr. Crenshaw himself, that 
he purchased eight bales (the number mentioned by Bowen) 
about that time from some one, and that the eight bales were 
atthe Southern Express Office, when he made the purchase. 
No other lot of eight bales is shown to have been purchased 
by him, which were received at the Express office. 

It is objected, however, that in his first answers Bowen 
states the wool was consigned to Fredricksburg, and in the 
last to Richmond. This he admits, but gives what seems to 
us a reasonable explanation, how the mistake occurred. He | 
says the mistake was occasioned by the fact that Hunton, to 
whom various shipments were being made, had instructed 
him to forward them all to Fredericksburg. 

But it is not my purpose to enter into a critical review of 
the evidence in thiscase. I only refer to these facts as reasons 
why, in our opinion, the Judge did not abuse his discretion 
when he set aside this verdict and granted a new trial. The 
witness was not successfully impeached, unless there was 
something in his manner upon the stand, that justified the 
- jury in setting aside his testimony. And we infer that such 
was not the case, as the Judge, who presided on the trial, and 
who saw his manner and conduct upon the stand, was not 
satisfied with the verdict. This wasa matter which the Judge 
presiding on the trial, who saw and heard the witness testify, 
was much better qualified to determine than we can be, from 
a perusal of the evidence as it comes to us in the record. 

And I will hereremark, that neither justice nor sound policy, 
seems to dictate that common-carriers, whose operations were 
frequently interrupted during the war, by the movements of 
armies, and whose books were burnt and their offices sacked, - 
thereby destroying the evidence upon which they might other- 
wise safely rely, should be held to as strict proof of perform- 
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ance as is required in time of peace, when they are subjected 
to no such interference with their business, or destruction of 
their records or property. 

The evidence in this case is not the same, on either side, as 
it was when the case was before this Court, at December 
Term, 1868. 38 Ga.,129. But we think the case is stronger 
for the defendant than it was on that hearing, and we again 
affirm the judgment of the Court below, setting aside the 
verdict and granting a new trial. i 


‘ 





Wiuiiam W. Howuanp et al., administrator, plaintiffs in 
error, vs. H1rAM Brooks, defendant in error. 


1. When the evidence is in conflict, but there is ample evidence to sup- 
port the verdict, and no rule of law has been violated in the Court 
below, this Court will not interfere. 4 

2. As the rule has been repeatedly announced, and is well known to the 
profession, this Court will award damages in cases brought here which 
clearly fall within it. 


Motion for New Trial. Damages. Bill of Exceptions. 
Before Judge Roprnson. Jasper Superior Court. April 
Term, 1869. 


Brooks sued Jonas W. Holland for damages, averring that 
he had damaged Brooks’ land (described in the declaration) 
by obstructing the free and natural passage of the water ina 
certain creek which ran through said land, and thus rendering 
said land useless for cultivation, and by filling up a ditch on 
Brooks’ land. Holland pleaded the general issue. The petit 
jury found for Brooks $250 00. An appeal was taken. Hol- 
land died, and his representative was made a party.’ The 
special jury, in November, 1867, found for Brooks $550 00. 
_ Judge Foster was then presiding. Holland’s counsel being 
_ sick, time was given for preparing a brief of the evidence, 
and to move for a new trial. The grounds for new trial 
were, that the verdict was strongly and decidedly against the 
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weight of the evidence, and because of an alleged refusal of 
Judge Foster to charge as requested. The brief of the evi- 
dence was submitted to Judge Foster, and approved by him 
in writing. He also denied, in writing, having refused to 
charge as requested. This paper was filed in the Clerk’s 
_ office, and upon it Judye Robinson, Judge Foster’s successor, 
heard the motion, and refused a new trial. For so much of 
the evidence as is material to an understanding of the law of 
the case, see the opinion. ‘This refusal is assigned as error. 
(When the cause was called here, the Reporter, counsel for 
Brooks, moved to dismiss the bill of exceptions because the 
evidence was not embodied therein. The bill of exceptions 
began in the usual form, and said, “the following oral and 
documentary evidence was introduced: (See brief of oral 
and documentary evidence filed on motion for a new trial.”) _ 
(Here occurred a blank page.) The next sentence was: 
“The jury, after being charged by the Court, retired, and 
returned a verdict for $550 00 damages for plaintiff, where- 
upon defendant moved for a new trial, upon the following 
grounds:” Here was a blank of two pages, then the brief 
of evidence, requests to charge, comments of Judge Foster, 
ete., followed, and after that came the motion for new trial, 
ete. The Clerk then certified that “the foregoing is the 
true original bill of‘ exceptions, and a true and complete tran- 
script of the record, and the evidence, oral and documentary, 
hereto attached, is a true copy of the original evidence filed 
on the motion for a new trial.” All the foregoing were at- 
tached together. The motion was based upon the belief, from 
the foregoing facts, that there never was any evidence in the 
bill of exceptions, but that the Clerk had put it in after the bill 
of exceptions was filed. Counsel for plaintiff in error aver- 
ring that that was not so, the Court, upon an inspection of 
the papers, overruled the motion. 


G. T. Bartuett, C. PEEPLES, for plaintiff in error. 


. Keys & Preston, CLarK & Pace, by the REPoRTER, 
for defendant in error. 














96 SUPREME COURT OF GEORGIA. 





Holland e al., vs. Brooks. 





Browy, C. J. 


We see no reason why this case should have been brought 
to this Court. It had been twice tried in the Court below, 
The jury on the first trial found for the plaintiff $250 00, 
The last jury, which is admitted by counsel for the plaintiff 
in error to have been a very intelligent one, found for the 
plaintiff $550 00. The Judge of the Superior Court refused 
to set aside the verdict and grant a new trial, and we have 
no fault to find with his ruling. There is evidence that the 
ditch cost plaintiff about $500 00, that up to the time of the 
obstruction put in the creek below by Holland, the ditch 
worked well, and there were no bad places in the bottom, 
The same witness, Henderson, says the last time he was there 
the ditch had filled up, caused by Holland’s obstructing the 
old bed of the creek to make the water run in a ditch which 
he had cut. Again he says: “The water, before the obstruc- 
tion, run rapidly from Brooks’ ditch, after that it stood 
smoothly for fifty yards above the cross fence; at fair weather 
the water did not back to the top of Brooks’ ditch, but only 
six or eight inches in the ditch, The water was raised 
eighteen to twenty inches at the obstruction to make it run 
into Holland’s ditch.” 

Witness Shropshire says the land is not now fit for culti- 
vation, like field above, too wet from water thrown up; has 
seen obstructions at the end of Holland’s ditch, thinks that 
makes the land wet; pretty smart fall before obstructions; 
the year he saw it thinks it would produce thirty-five bushels 
per acre. It was also in evidence that the creek has but 
little fall generally. 

It therefore appears, from this evidence, that the creek had 
but little fall; that plaintiff, at an expense of about $500 00, 
had ditched out and drained some twenty-five acres of bot- 
tom land, that would produce, say thirty-five bushels of corn 
per acre; that defendant built an obstruction across the creek, 
some distance below plaintiff’s line, which raised the water 
eighteen to twenty inches; that prior to the obstruction it 
run off rapidly from plaintiff’s ditch, but afterwards stood 


~ 














ATLANTA, DECEMBER TERM, 1869. 97 





Holland e¢ al., vs. Brooks. 





smoothly for fifty yardsabove the cross fence; and that the 
water backed six or eight inches in the ditch. 

Take all this evidence together, and we think it was suffi- 
cient to justify the finding of the jury, notwithstanding there 
was other conflicting or explanatory evidence. Every per- 
son at all familiar with such business, knows that a ditch on 
a sluggish stream, which has sufficient fall to run off and 
keep open, and even deepen itself, when unobstructed, will 
fill up by degrees, if it is so obstructed, as to cause the water 
to flow back six or eight inches deep in the ditch, and “stand 
smoothly,” and that bottom lands, which may have been 


. drained by it, will, in a few years, again become too wet for 


cultivation. We think that about the true history of this 
case, and we have no doubt the two juries who tried it, being 
composed of plain practical men, as we suppose, were of the 
same opinion. 

It was insisted, however, in the argument, that the dam- 
ages were excessive, if any were proved. We are not able to 
say so, in opposition to the finding. The jury. may have 
estimated the cost of the ditch, and the damage to it, as well 
as the loss or diminution of the crops from this cause, from 
the time the obstruction commenced till the commencement 
of the action, together with the damage to the land, and may 
have arrived at the present verdict. We do not say that a 
different finding would not have been justified by other parts . 


_of the evidence. We only say the evidence which was in 


conflict justified the finding, and that the jury, whose pro- 
vince it was to find the facts, had ample evidence before them 
to sustain the verdict. 

2. There was no complaint that any rule of law was vio- 
lated by any instruction given by the Judge to the jury on 
the trial. The whole case rested here upon the alleged in- 
sufficiency of the evidence to support the verdict. We have 
announced the rule, over and over again, that this Court 
will not, in such case, set aside the verdict when the evidence © 
is in conflict, and there is sufficient evidence to sustain it. 
As the learned counsel in this case are familiar with the 
decisions of this Court, we are constrained to conclude that 


Vou. xL—7. 
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the case was brought here for delay only, and we feel it js 


our duty, in affirming this judgment, to award damages in 
favor of the plaintiff in the Court below against the defend- 
ants in that Court. 

Judgment affirmed, and ten per cent. damages awarded, 





ALEXANDER Ret ef al., plaintiffs in error, vs./the Eaton- 
TON MANuFACTURING ComPANy ef al., defendants, 


\ 

1. When neither the charter of a corporation, nor any general statute, 
imposes on the individual members thereof a liability to pay its debts, 
such liability can not be imposed by a by-law of the corporation. And 
the fact that the individual members of the corporation may have re- 
presented to the public that they were so liable, will not bind them as 
stockholders, nor will equity entertain a bill against them as stock- 


holders, under such by-law, or on account of such representations, If _ 


they have incurred liabilities as individuals, disconnected with their 
corporate capacity, they should be proceeded against in their individual 
character and notin their capacity as stockholders. 

2. When the charter of a manufacturing company, imposes no personal 
liability on the stockholders, the creditors trust the corporation, upon 
the faith of the capital stock, as the only means of re-payment. And 
they have no right, after the corporation is dissolved, or has become 
insolvent, by reason of the destruction of its property by an army 
during war, to call upon the stockholders to account for dividends 
made in good faith, in the regular transaction of the business of the 
company, from the incomes arising from the sale of articles produced 
by it, at a time when the company was prosperous, and its property, 
held as capital stock, was considered ample for the payment of all its 
indebtedness 

8. If the parties who used the factory for one year, are due anything for 
rent to the corporation, a judgment creditor of the corporation has an 
ample remedy at law, and may reach it by process of garnishment. 


Personal Liability of Stockholders, etc. Equity. Before 
Judge Rogpinson. Putnam Superior Court. September 
Term, 1869. 


Alexander Reid ef. al., as creditors of the Eatonton Manu- 
facturing Company, by their bill made this case: In 1835 
the General Assembly of Georgia incorporated said company, 
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as a cotton and wool factory, with the usual powers of a cor- 
poration. Under this charter, the company began business, 


with a capital of $50,000 00. In June, 1849, having made 


say $40,000 00 in profits, the capital stock was increased to 
$75,000 00 and distributed among the original stockholders 
pro rata, The stockholders, and their respective shares, are 
stated, as also the changes caused by deaths and transfers. 
The company had no capital except that invested in the factory 
and machinery, and depended upon borrowing money to do 
business. In order to gain credit, by certain stockholders, rep- 
resenting largely over half the stock, in June, 1849, it was 
resolved that loss or gain should be shared by the stock- 
holders according to their stock and that the stock and 
private estate of each stockholder should be liable for the 
debts of the company, in proportion to the shares held by 
each. And after this resolution was passed, the stockholders 
held themselves out to the world as individually bound, as 
aforesaid. Upon this understanding it became habitual for - 
the several members to stand the company’s security ; some-- 
times one and then another of them would do so. On such 
understanding, Adams, a stockholder, stood its security to 
Alexander Reid, and he and the company were sued and a 
judgment was had against them. Said Reid loaned-the com- 
pany money, sold them corn, provisions, cotton, etc., on 
credit, and in fact wholly sustained it. He would not have 
done so but for such personal liability, and of this he told 
them. The factory, etc., were destroyed by Sherman’s army, 
in 1864. The company is dissolved and insolvent, owing 
say $60,000 00 and its corporate assets being worth not more 
than $10,000 00. Reid’s said judgment amounts to $20,- 
000 00. The Stay Jaw, an indisposition to sacrifice the 
property, etc., prevented Reid from selling the property un- 
der said judgment. A sale by this and other judgments will 
disclose the exact amount of remaining indebtedness for which 
the individual stockholders must respond, and the pro rata 
share due from each. 

In 1861, when Reid ceased to credit the company and sued 
it, the company resolved to suspend operations and sell out 
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the corporate property, and did suspend till about the 30th 
of October, , when certain named stockholders formed a 
partnership for working the factory, under the name of the 
Putnam Manufacturing Company, and worked for one year, 
The rent of the corporate property, for that year, was worth 
$2,000 00, which the partnership never paid, though it made 
very large profits, say $100,000 00. On the 11th of Sep- 
tember, 1862, stockholders of the corporation, representing 
a majority of the stock, when the corporation was insolvent 
and Reid’s demand was in judgment, as they well knew, re- 
solved to resume operations, taking the chances of working 
upon credit and did so work the factory till its said destruc- 
tion. They declared monthly dividends, from sixty to one 
hundred per cent. upon the stock, during the first year, and 
paid these dividends to the stockholders, in disregard of 
Reid’s superior claim. For the year ending the 18th of De- 
cember, 1863, the nett dividends were $240,000 00 and the 
next year $250,000 00. How much of this each stockholder 
got is shown ; said Adams got $4,000 00. Since said suspen- 
sion, the President of the corporation has been running a 
grist and saw mill belonging to the corporation. 
Complainants claim said rent, said dividends, and the pro- 
fits on the grist and saw mill are held by the stockholders in 
equity as a trust fund to pay the judgments. They prayed 
for a Receiver to take charge of the property, for a discovery 
of said rents, dividends and profits, and that when the quan- 
éum in each stockholder’s hands was discovered, he should be 
held personally liable for his share of their indebtedness, ete. 
This bill was demurred to for want of equity, or if it con- , 
tained equity, because complainants’ remedy at law was com- 
plete, and because it was multifarious in that it prayed for 
relief upon distinct grounds. The Chancellor sustained the 
demurrer and dismissed the bill. That is assigned as error. 





WINGFIELD & Capers, for plaintiffs in error. 


Tuomas G. Lawson, Nessits & JAcKsoN, for defendant. 
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Brown, C. J. 


The charter of this company contains no individual liability 
clause, and no general statute of this State imposed any such 
liability, when the charter was granted. And we hold that 
it was not in the power of a majority of the stockholders, by 
any by-law which they might pass, to impose any such lia- 
bility. This very question is decided by the Supreme Court 
of Massachusetts in the Trustees, etc., vs. Flint. 13 Metcalf 
- Reps., 539. In that case the charter imposed no personal 
liability npon the stockholders. But under the usual power 
given for that purpose, the stockholders met, and enacted by- 
laws, of which the following was one: ‘The members of 
this association pledge themselves in their individual, as well 
as their- collective capacity, to be responsible for all moneys 
loaned to this association and for repayment of which the 
treasurer may have given his obligation, agreeably to the 
direction of the directors.” This by-law was printed and 
distributed by the corporators. 

John Flint, as the treasurer, afterwards executed the note 
sued upon, under this by-law. Judgment was obtained 
against the corporation and execution issued and was returned 
“wholly unsatisfied.” Suit was then brought against Flint 
as a stockholder, and the Supreme Court of Massachusetts 
held that he was not liable. They say: ‘It is not, in the 
opinion of the Court, within the powers conferred upon this 
and similar corporations, to impose upon their members, by 
any such by-law, any personal and individual liability to 
third persons, beyond such as are specified in the charter, or 
in the general laws of the commonwealth. Such a power 
would be liable to great abuse, and would subject any mem- 
ber of a corporation, however liberal its charter, in excluding 
individual liability, to be made responsible for the entire in- 
debtedness of the corporation.” The Court adds: “The pro- 
posed evidence (of the declarations of the defendant that such 
liability existed) would therefore be inadmissible on the trial 
of this case before the jury; as it would not tend to change 
the defendant. Whether for such false representations he 
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may be held responsible to those to whom he made them, or 
who may have lent their veges upon the faith of them, is a 
question not now before us.” We think this decision tieial 
law, and we adopt it in this case. 

2. Upon the other question made by this record we are 
also well satisfied. There is no allegation, by complainants, 
in the bill, that the corporation was insolvent when the divi- 
dends were made, or that there was any fraud or collusion to 
their injury. At that time the company was doing a profit- 
able business, and the property held by them as capital stock 
was amply sufficient for the payment of all the indebtedness 
of the corporation. The dividends were no doubt made in 
good faith, without any intention to defraud or injure credi- 
tors, and made at a time when creditors were by no means 
anxious to receive the only currency of the country (Con- 
federate Treasury notes) in payment of the debts due them. 
Afterwards the factory was burnt, during the war, by General 
Sherman’s army, which reduced the company from a high 
state of prosperity to hopeless insolvency. Under these cir- 
cumstances, we hold that creditors have no right to compel 
the stockholders to refund the dividends for their benefit. 

The capital stock was a trust fund for the payment of the 
debts of the corporation, upon the faith of which alone the 
law presumes the credit was given, unless other security 
was taken at the time by the creditor. In the case of Wood 
et. al., vs. Dummer ef, al., 3 Mason’s Reports 311, Mr. Jus:ice 
Story says: “It appears to me very clear, upon general prin- 
ciples, as well as legislative intention, that the capital stock 
of the Bank is to be deemed a pledge or trust fund for the 
payment of the debts contracted by the bank. The public, 
as well as the legislature, have always supposed this to be a 
fund appropriated for such purpose. The individual stock- 
holders are not liable fur the debts of the bank in their private 
capacities. The charter relieves them from personal respon- 
sibility and substitutes the capital stock in its stead. Credit is 
universally given to this fund by the public as the only means 
of repayment.” The same rule which applies to a bank is 
applicable to any other corporation. Again Judge Story 
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says: ‘They (the stockholders) have the full benefit of all 
the profits made by the establishment, and cannot take any 
portion of the fund (the capital stock) until all other claims 
on it are extinguished.” 

The same doctrine is held by Judge Lumpkin in High- 
tower vs. Thornton et. al., 8 Georgia 500, where hesays: “The 
capital stock of a corporation, like that of a limited partner- 
ship, or joint stock company, under the Act of this State, of 
1837, (Hotchkiss, 373) is the amount fixed upon by the part- 
ners or associations, as their stake in the concern. Upon this 
they get credit and transact business. It may not all be ac- 
tually paid in, still they are liable to the public for the amount 
thus fixed. Additions on the other hand may be made to 
the original stock, by a successful prosecution of the business, 
still these profits do not constitute capital.” 

We are satisfied this bill is not maintainable upon either 
of the grounds taken. If any of those who constitute the 
stockholders of this company have been guilty of fraudulent 
misrepresentations in procuring credit for the corporation, 
they are liable in a proper form of action, as individuals, to 
any one injured, just as they would be for like fraud in any 
other matter; but they are not liable, as stockholders, under | 


this by-law, for the debts of the corporation, nor are they 


liable to refund the dividends received by them, under the / 
circumstances detailed by this bill, for the benefit of credi- ( 
tors. They must look to the corporate property— the capital 
stock—for satisfaction, and to such other personal security as 
they may have taken for their better protection. 

Establish the rule that creditors may compel the stock- 
holders of an insolvent corporation to refund dividends re- 
ceived in a fair course of business and no man would be safe 
in holding stock. At the time the dividends are made, the 
corporation may bé in a prosperous condition, as was the case 
here, and a stockholder may receive the dividends in good 
faith as the legitimate incomes of his capital, and after he has 
sold his stock and ceased to have any interest in the company, 
some calamity may befall the company, which may cause its 
insolvency, and creditors, under the rule contended for, may 
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compel him to repay the dividends, with interest, for their — 
benefit. We do not think dividends already paid out are a 
trust fund for the payment of debts, which may be followed 
by creditors in a Court of Chancery and recovered for that , 
purpose. ' 

But we will not say that.in a proper case, where the cor- 
poration is insolvent, and the capital stock, upon the faith of 
which the credit was given, has become insufficient for the 
payment of the debts of the company, a case might not be 
made where a Court of Equity would enjoin the payment of 
- future dividends to the stockholders, till the debts are paid. 
Nor do we question the right of the creditors, in a Court of 
Equity, to compel stockholders to refund dividends made to 
them out of the capital stock itself. The whole capital stock 
is a trust fund for the payment of the debts contracted upon 
the faith of it, which the stockholders can not divert from 
that object, by distributing it as dividends, or otherwise di- 
viding it among themselves. 

3. In reference to the rent claimed by these creditors, for 
the use of the factory, during the year when it was run by 
part of the stockholders, under the name of the Putnam 
County Manufacturing Company, we have only to. remark, 
that if anything is due the company, a judgment creditor has 
an ample remedy at law, and can reach it by process of gar- 
nishment. 

Let the judgment be affirmed. 





KATHARINE B, Patrerson, plaintiff in error, vs. CHARLES 
H. TRuMBULL, defendant in error. 


The interest of one partner in the partnership property is not subject to 
levy and sale, under an attachment. It can only be reached at law by 
process of garnishment. , 


Attachment. Partnership property. Before Judge ScHLEy. 
McIntosh Superior Court. April Term, 1869. 




















ATLANTA, DECEMBER TERM, 1869. 105 } 





—_—_—_— 


Patterson vs. Trumbull. 





Patterson had an attachment against Trumbull levied upon 
a mill and the land on which it stood, as the property of 
Trumbull. Trumbull’s counsel moved to dismiss the levy, 
because the property levied upon belonged to a firm of which 
Trumbull was a partner. It was admitted that this was true, 
and the levy was amended so as to stand only upon the in- 
terest of said Trumbull in said property. By consent, the 
plaintiff had judgment, subject to be set aside if the Judge 
should decide that the interest of a member of a firm could 
not be levied upon by attachment. Upon argument had, the 
Judge set aside the judgment and dimissed the levy. That 
is assigned as error. 


Jackson, Lawton & Bassincer, by Henry JAcKSoN, 
for plaintiff in error, compared Irwin’s Code, secs, 1909, 
3220, 3576, with Cobb’s Digest, 69, 70; Act of 1856, page 
25; 28 Ga. R., 68; Act of 1811; Cobb’s Digest, 510; Act 
of 1810; Ib. 395-6; R. M: Charlton’s R., 77. 


FLEMMING & LEsTER, for defendants, cited Irwin’s Code, 
sec. 1909; Dwarris on Stat., 690, 691, 718, and said garnish- 
ment was Patterson’s remedy: Irwin’s Code, sec. 3221. 


Browy, C. J. 


The question presented for our decision by this record is, 
whether the interest of a partner in the partnership assets is 
subject to levy and sale by attachment. This depends upon the 
proper construction of the two following sections of the Code. 
Section 1909 is in these words: ‘The interest of a partner 
in the partnership assets may be reached by a judgment cred- 
itor, by process of garnishment served on’ the firm, and shall 
not be subject to levy and sale. The lien on such interest 
shall attach from the date of the judgment against the part- 
ner.” Section 3209 reads as follows: “In cases of joint 
contractors and copartners, when any one of them shall ren- 
der himself liable to an attachment according to law, an at- 
tachment may issue against him upon the plaintiff, his agent, 
or attorney-at-law, complying with the previous provisions of 
this Code, in relation to the issuing of attachment, and the 











106 SUPREME COURT OF GEORGIA.- 





i 


Patterson vs. Trumbull. 





proceedings against such joint contractor or copartner shall 
be, in all respects, as in other cases of attachment, except 
that such attachment shall be levied only upon the separate 
property of such joint contractor or copartner.” It is insisted 
by the plaintiff in error that section 1909 applies to judgment 
- creditors at common law only, and does not embrace attach- 
ments ; and authorities are produced to show that the interest 
of a partner was subject to levy and sale prior to the adoption 
of the Code; and it is admitted that the object of this pro- 
vision, when applied to judgments at common law, was to 
prevent the disturbance of the business of the firm by a seizure 
of the assets under a fi. fa. against one of the partners. We 
think this the true reason; and we are unable to see why it 
does not apply as well to attachments as to judgments. 

But will the language of the statute sustain this construc- 
tion? When the two sections are construed together, we 
think they are hardly susceptible of any other construction, - 
The first says the interest of the partner may be reached by 
a judgment creditor by process of garnishment, and shall not 
be subject to levy and sale. The last declares that an attach- 
ment may issue against one joint contractor or copartner, and 
that the proceedings against him shall be, in all respects, as ° 
in other cases of attachment, except that such attachment 
shall be levied only upon the separate property of such joint 
contractor or copartner. In case of acommon law judgment 
creditor the remedy by garnishment is the only one given by 
the statute ; and in case of an attachment ereditor the reme- 
dy by garnishment is clearly given, as garnishment is one 
form of proceeding under attachment, and the statute says 
the proceedings shall be in all respects as in cases of attach- 
ment, except that the attachment shall be levied only upon 
the separate property of the partner. Construe the whole 
together and we think it means that process of garnishment 
is the remedy, at law, given to a judgment creditor against 
the partnership assets, and process of garnishment, as to the 
partnership property, and a levy upon the separate property 
of the defendant, are the remedies given to an attachment 
creditor. Let the judgment affirmed. 
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Davip R. Ditton, plaintiff in error, vs, ALEXANDER 
McRaez, defendant in error. 


1. If a principle of law is clearly and distinctly read by counsel in the 
presence and hearing of the jury and the Judge in his charge says: “I 
charge you that the decision just read is law,’’ without repeating it in 
the hearing of the jury, this is not error. It is sufficient if the law is 
given in charge so plainly that the jury can have no difficulty in under- 
standing it, whether it is repeated in their hearing by the Judge him- 
self, or read by another and sanctioned and charged by him as read. 

2. Where one partner borrowed money in the name of the firm and 
promised to pay usurious interest, the other partuer can not set up 
the illegality of the contract and thereby defeat the right of the credi- 
tor to recover back from the partnership his principal and legal in- 
terest. Under-our law the contract is illegal to the extent of the 
usurious interest only. 


Partnership Contracts. Usury. Charge of the Court. 
Before Judge ScHLEY. Chatham Superior Court. May 
Term, 1869. 


Dillon brought assumpsit in the City Court of Savannah 
against McRae & Wilcox, composed of said McRae and one 
Wilcox, upon two promissory notes, dated the 9th and 11th 
of July, 1867, respectively, for $530 00 and $430 00, re- 
spectively, signed “McRae & Wilcox,” payable to the order 
of Watts & McRae, and endorsed “ Watts & McRae,” in 
blank, due thirty days after date, and upon an open ac- 
count for money laid out for the use of McRae & Wilcox, 
which seems to be the same as that for which the notes were 
given. Wilcox was not served. McRae pleaded the general 
issue, non est factum, that the notes were never delivered to 
Watts & McRae, nor endorsed by them, that the loan was to 
Wilcox alone and not to McRae & Wilcox, and not upon the 
credit of said McRae, that the transaction was usurious and 
not for the benefit or use of McRae & Wilcox, and without 
the knowledge or consent of said McRae. 

DIL1on testified that Wilcox brought him the notes on the 
days of their dates, saying he wished to pay for bacon to supply 
McRae & Wilcox’s customers, and being a banker and broker, 
and supposing the paper all right, he let him have the money 
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on them, at five per cent. off, for thirty days; that he knew 
both firms to be of good standing and loaned the money upon 
the credit of both, but mostly upon that of McRae & Wilcox, 
that a few days afterwards Wilcox presented him another 
note for $2,000 00, drawn and endorsed in the same way and 
then he asked Watts about it, and was told by Watts that 
the endorsements on this and said two notes, were forgeries; 
that he knew McRae slightly, and understood he was son of 
McRae, the endorser, that Wilcox was the outdoor business 
man of McRae & Wilcox and that though the bank rate for 
money was less, money was very scarce, and it was a common 
practice with the merchants of Savannah to pay five per cent, 
per month for money. The notes being read in evidence, 
the plaintiff closed. 

Said McRaz testified that he was absent from the city from 
the 17th of June till the 17th of July; he left Wilcox in 
charge of a good business and returning, found that Wilcox 
had been drinking and that the business was much deranged ; 
never heard of these notes till he received notice of them — 
from the bank and immediately he dissolved the firm ; Wilcox 
left Savannah on the same day and had not been heard of 
since; his firm were Factors and Commission Merchants, in 
good standing, when said notes were made, could have ob- 
tained such sums from the banks, at bank rates of interest, 
and had never paid usury for loans, and could have bought 
provisions, etc., to sich amounts, on credit of thirty days, with- 
out interest; he never consented to or ratified said transaction; 
said money not only did not go into the business of the firm, 
but Wilcox fraudulently used other money which did belong 
to the firm ; bank rate of interest was one per cent., per month, 
plus legal interest; the endorsement on these notes were forged 
apparently by Wilcox, and even after said dissolution, Wilcox 
forged checks of the firm and drew money thereon. A com- 
mission merchant testified that it was not “within the scope” 
of such a business “to borrow money to furnish provisions 
to its patrons, at five per cent., per month.” Wars testified 
that said endorsements were forgeries, and that he thought 
Wilcox left the city the day after it was discovered by Dil- 
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lon’s asking about the $2,000 00 endorsement. A person 
who had been engaged at the books of McRae & Wilcox 
testified that he found no entry of said funds on said firm’s 
books. Another witness testified that he credited McRae & 
Wilcox, for thirty days, for as much as $1,000 00 worth of 
goods and would have done so at the dates of said notes. It 
was shown that profits on groceries ranged then from two and 
a half per cent. to twenty-five per cent., for thirty days, ac- 
cording to the article, etc. 

Tn rebuttal it was shown that McRae & Wilcox deposited 
in bank, on the 12th, 16th and 18th of July, 1867, respec- 
tively, $130 00, $400 00, in currency, and $100 00, in specie, 
and that certain creditors ceased dunning about the date of this 
loan. In surrebuttal the cash book of McRae & Wilcox was 
produced, which showed that they collected on the 12th of 
July, 1867, $1,000 00 and that $280 00, above receipts, was 
paid out by the firm between the 10th and 18th of July, in- 
clusive. 

Plaintiff’s attorney, in arguing the cause to the jury, read 
the syllabus of the Manufacturers’ & Mechanics’ Bank, vs. 
Gore et. al., 15th Massachusetts Reports 75, and the decision 
of the Court in the same volume, of Boardman vs. Gore et. al., 
on page 330. This last case was read,at length, near the 
conclusion of his argument. As he finished, the Judge asked 
for it and then charged the jury in substance as follows : 

1. Gentlemen: Without stopping to weary you by repeat- 
ing the decision of theSupreme Court of Massachusetts, which 
has just been read by the counsel for plaintiff, I charge that 
decision to be the law, and that when the partner, Wilcox, 
upon the firm name of Wilcox & McRae, received the money 
from David R. Dillon, the money so received was instantly in 
the eye of the law received to the use of the plaintiff, and both 
the co-partners were prima facie liable therefor. 

2. By section 1905, New Code of Georgia, all the partners 
are responsible to innocent third persons for damages arising 
from the fraud of one in matters relating to the partnership. 

3. And by section 1902 of the same Code, ‘‘a person lend- 
ing money to a partner for the firm is not bound to see to its 
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appropriation, but if he knows, or has reasonable grounds to 
suspect that it is intended to be applied to other purposes than 
the business of the firm, he cannot recover it from the part- 
nership.” | 

4, If from the testimony you find that this money borrowed 
from plaintiff by Wilcox was in fact applied to the co-part- 
nership uses of Wilcox & McRae, then the defendant McRea 
is liable upon the money counts in the declaration, less the 
usurious interest. 

5. But if you find that the money borrowed was not applied 
to the uses of the co-partnership, and further find that David 
R. Dillon, the plaintiff, knew, or had reasonable grounds to 
suspect, that the money borrowed was intended to be applied 
to other purposes than the business of Wilcox & McRae, 
then David R. Dillon, the plaintiff, cannot recover from the 
defendant, McRae. 

6. It has been contended by counsel for defendant that the 
form of the notes which were drawn by Wilcox & McRae, 
payable to Watts & McRae, and purported to be endorsed by 
Watts & McRae, was of itself sufficient to create a reasonable 
ground to suspect that the money borrowed was intended to 
be applied to other purposes than the business of the firm, 
the presumption being that Wilcox & McRae had no further 
title to the notes, The notes are in the ordinary shape of 
accommodation paper, and in my judgment the legal pre- 
sumption, from the fact of their being in possession of the 
makers, was that the liability of the endorsers was more that” 
of sureties, and accessory to that of Wilcox & McRae, who 
were the principal debtors, (N. C. section 2133). I charge 
you, therefore, that the mere form of the notes, which is a 
question of law, was not sufficient to create resasonable grounds 
to suspect that the money borrowed was intended to be ap- 
plied to other purposes than the business of the tirm. 

7. I further charge that the mere fact of the indorsements 
on said notes being forgeries, is not a reasonable ground for 
plaintiff to suspect that Wilcox intended to apply the money 
to other purposes than for the business of the firm, unless 
you find that David R. Dillon knew said indorsements to be 
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forgeries, or had reasonable grounds to suspect them to be such. 

8. Usury, by section 2024 of the New Code, “is the reserv- 
ing and taking, or contracting to reserve and take, either di- 
rectly or by indirection a greater sum for the use of money 
than the lawful interest,” which is seven per cent. per annum. 
And by section 2025 the effect of usury is to annul and make 
void the contract for the usury ; the lender having the right 
to recover the principal sum loaned, with legal interest. By 
this statute the entire contract is not illegal, the usurious in- 
terest, and that alone, is illegal. And the mere fact that 
usury was in the loans, as a question of law, was not sufficient 
to create reasonable grounds to suspect that the money bor- 
rowed was intended for other purposes than the business of 
the firm. Thedefendant, of course, is entitled to be relieved 
of the illegal portion of the contract, which is the amount of 
interest over and above seven per cent. per annum. 

9, And in conclusion, if you find that the money was not 
applied to the partnership uses, and there are any facts, (ex- 
cept those which I have charged to be questions of law) such 
as excessive usury, or any other circumstances which in your 
opinion caused the plaintiff to know, or furnished him reason- 
able grounds to suspect, that the money borrowed was to be 
applied to purposes other than for the firm, the defendant 
McRae is not liable. } 

The jury returned a verdict for the plaintiff for the actual 
sum loaned, with interest from the date. 

Defendant’s attorneys brought the cause by certiorari be- 
fore the Judge of the Superior Court, averring that the ver- 
dict was contrary to law and the evidence, and that the Judge 
of the City Court had erred in charging thejury. Their 
averments of what his charge was do not accord entirely with 
the charge as given by him. Suffice it to say, they averred 
that he erred in holding, as he did, certain facts matter of law 
and not of fact to be passed upon by the jury, in charging 
that the law as laid down in 15th Massachusetts Reports, 
page 330, was the law of this case, and that the plaintiff could 
recover though the contract was usurious and made without 
defendant’s knowledge or ratification. 


4 
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Judge Schley decided that this case and that in 15th Massa. 
chusetts Reports, 330, were so dissimilar that the first charge 
was erroneous, because it was calculated to mislead the jury, and 
that under the facts of this case, the charge that the contract wag 
illegal only to the extent of the usury, was wrong. And he 
set aside the judgment in the City Court and ordered a new 
trial there. That is assigned as error here. , 


GrorcE A. MERrcER, for plaintiff in error, as to the power 
of one partner to bind another, cited Smith’s Mer. L., 79-85; 
Story on Agency, secs. 37, 124; Story on P., secs. 102, 108; 
Irwin’s Code, secs. 1899, 1902, 1905, 2153; Boardman ys, 
Gore et. al., 15th Mass. R., 330; M. & M. Bk. vs. Goreet.al., 
Ib. 75. As to the effect of the usury, he cited Irwin’s Code, 
sections 2024, 2025, 2707. Petrie vs. Hannay, 3rd T. R., 
418, 419—425, inc. In Tennessee Code, section 4822, usury 
works different results from what it does here, and the cases 
in 6th and 8th Humphry, therefore, cannot govern. 








HarvDEN & Levy, T. M.:Norwoop, for defendant, cited 
Story on P., sec. 128; 5th Conn. R., 579; Amer. L. Cas,, 
469 ; Story on P., secs. 111, 112 and Irwin’s Code, sec. 1902, 
as to the law of partnership; 8th Humphry’s (Tenn.) R., 
415; 3rd Tenn. R., 423, as to usury, and said this case was 
not like that in 15th Mass. R., 330. 


Brown, C. J. 


There were several rulings of the Judge of the City Court 
complained of in this case in the Superior Court. But Judge 
Schley confined his judgment to the third and fourth grounds, 
which were in these words: Third, because the Judge erred 
in charging that the law, as laid down in the case of Board- 
man vs. Grafton, page 330, volume 15, Massachusetts Re- 
ports, was the law of this case. Fourth, because the Judge 
erred in charging the jury that Dillon could recover of McRae, 
on an usurious contract made between Dillon and Wilcox 
without McRae’s knowledge or ratification. 

We do not think the Judge of the City Court erred in either 











=—S-, = _ —_— s 














ATLANTA, DECEMBER TERM, 1869. 113 





——— 


Dillon vs. McRae. 





of these charges. It appears from the record that the case 
in 15 Massachusetts Reports had just been read in the pres- 
ence and hearing of the jury, by counsel, and the Judge re- 
ferred them to the decision “ which had just been read,” and 
said: “I charge that decision to be the law, and that when the 
partner, Wilcox, upon the firm name of Wilcox & McRae, © 
received the money from David R. Dillon, the money so re- 


_ ceived was instantly, in the eye of the law, received to the 


use of the plaintiff, and both the copartners were prima facie 
liable therefor.” 

The principle announced in the decision referred to, and in 
the case of Manufacturers’ and Mechanics’ Bank vs Gore and 
Grafton, in the same volume, page 75, is, that when one of 
two copartners obtained money upon a note signed by him, 
with the name of the firm, and purporting to be endorsed by 
a third person, payable at a future day, and before the matu- 
rity of the note it was discovered that the name of the sup- 


‘posed endorser had been forged, it was held that the lender 


of the money was entitled to his action immediately, as for 
money received to his use, and that the action well lay against 
both the partners, although the other knew nothing of the 
forgery, the money having gone to the use of the partnership. 

It will be observed by reference to the charge of the Court 
as given, that he does not say that decision is the law of this 
case, as set forth in the third ground of exception; but “I 
charge that decision to be the law.” In other words, he 
charged that the principle announced in that decision was a 
sound rule of law when applied to the facts of this case. 
This is the substance of the charge, as it was doubtless un- 
derstood by the jury, and jn this we agree with the Judge of 
the City Court. See 12 Georgia, 271, 329. 

It is true, the evidence is not by any means conclusive that 
the money obtained by Wilcox from Dillon was applied to 
the use of the partnership; but there was evidence tending 
to prove that fact. Nathans, the book-keeper, swears that 
the creditors of the firm, who had been frequently calling 
to demand their pay, stopped coming about the time this 
money was received by Wilcox from Dillon. It was also in 
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evidence that McRae, the other partner, was not in town 
during the period of this transaction. * If the creditors stop- 
ped coming because they had been paid, as is most probable, 
it is reasonable to infer that the payment was made by Wil- 

_cox. Nathans also shows by the cash-books of the firm that 
$280 00 were paid out above the cash received, from 12th to 
18th July, inclusive. And the evidence of Cunningham, the 
bank officer, shows that, during this same period, there were 
three deposits made in bank in the name of the firm, amount- 
ing in the aggregate to $530 00 in currency and $100 00 in 
specie. 

Upon this state of facts, in connection with the other evi- 
dence in the case, we think the charge as given was sound 
law, and applicable.to the case then on trial. It will be ob- 
served, the Judge did not refer to-the decision in the book 
just read as the law, and stop there, but he went on to make 
the application, by saying: “ And when the partner, Wilcox, . 
upon the firm name of Wilcox & McRae, received the money 

' from Dillon, the money so received, was, instantly, in the 
eye of the law, received to the use of the plaintiff,” ete. 

2. But could McRae avoid the payment of this note on 
the ground that his partner contracted to pay usurious inter- 
est when he borrowed the money in the firm name? We 
think not. We admit that one partner cannot bind his co- 
partner by any illegal contract, and it is very clear, therefore, 
that the other partner was not bound to pay the usury which 
Wilcox promised to,pay for the use of the money. To the 
extent of the usury the contract was illegal and void. But it 
was a legal contract by our law to pay the principal and legal 
interest, and McRae was bound by. it to that extent. There 
was no difficulty in this case in separating the illegal from 
the legal part of the contract. The Court and jury could read- 
ily ascertain what part of it was legal, and it was their duty 

-to enforce it accordingly. 

Upon a careful examination of the whole charge as given 
by Judge Chisholm to the jury, in the City Court, we are of 
opinion that the case was fairly submitted to their considera- 
tion. He expressly charged, that, “if from the testimony you 
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find that this money, borrowed from plaintiff by Wilcox, was 
in fact applied to the copartnership uses of Wilcox & McRae, 
then the defendant, McRae, is liable upon the money counts 
in the declaration, less the usuriousinterest. But if you find 
that the money borrowed was not applied to the uses of the 
copartnership, and further find that David R. Dillon, the 
plaintiff, knew, or had reasonable grounds to suspect, that the 
money borrowed was intended to be applied to other purposes 
than the business of Wilcox & McRae, then David R. Dillon, 
the plaintiff, can not recover from defendant, McRae.” We 
are satisfied the charge was substantially correct, and that the 
evidence was sufficient to sustain the verdict. 

We therefore reverse the judgment of the Superior Court, 
and direct that the certiorari be dismissed. 





Wa. McAFFEs, plaintiff in error, vs. LITTLEBERRY MUL- 
' KEY, defendant in error. 


A suit was instituted to recover damages for a breach of warranty of the 
soundness of aslave, sold by the defendant to the plaintiff, on the 27th 
of December, 1862, the consideration of which sale was a house and 
lot, in the town of Fort Valley: Held, that the Court had jurisdiction, 
to hear and determine such cause of action, upon the state of facts 
contained in the record. 

Held, also, that it was not error for the Court below to allow the plain- 
tiff’s declaration to be amended so as to charge the defendant with a 
knowledge of the unsoundness of the slave, at the time of the sale. 

Held, further, that when the evidence was conflicting as to the sound- 
ness of the slave, at the time of the sale, and there was evidence to 
sustain the verdict, this Court will not, according to its repeated rulings, 
control the discretion of the Court below, in refusing to grant a new 
trial, on the ground that the verdict was contrary to the evidence. 


Slave Debt. Deceit. Relief. Pleading. Amendments, 
Before Judge Cuark. Lee Superior Court. March Term, 
1869, 


In 1863, Mulkey filed his petition against McAffee in 
which he averred that on the 27th of December, 1862, he 
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agreed, at McA ffee’s request, to sell him “the Mulkey house 
and lot,” estimated at $1,000 00, and to take from Mc- 
Affee, for said premises, a negro woman, Ann, then twenty- 
four years old, McAffee warranting her sound and healthy; 
that this trade was consummated on said day, McAffee de- 
livered the slave, with a bill of sale, warranting her sound 
and healthy, up to that date, adding “but I will not warrant 
said Ann’s health, or soundness, after this date,” that “ con- 
fiding in said promise and understanding” that said negro 
was then sound and healthy, he conveyed said premises to 
McA ffee; that said negro was then, and long had been, un- 
sound and unhealthy, * sick with a cough, chronic bronchi- 
tis, or similar malady; she was worthless, and died of said 
disease on the 23rd of February, 18638, to his damage, 
$2,000 00. Though there are no formal words of the action 
of assumpsit, the prayer ended, “to answer your petitioner 
assumpsit.” The pleas were, Ist, the general issue, 2nd, that 
the Court could not enforce said claim because it was for a 
debt, the consideration of which was a slave, and 8rd, that 
on the 27th of December, 1862, McA ffee was worth $42,000 00 
and at the surrender of the Confederate armies he was worth 
but $15,000 00, said loss having been caused “by the eman- 
cipation of his slaves, and the destructive and ruinous effects 
of the war.” 

Plaintiff’s attorneys demurred to said second plea. The 
demurrer was overruled. Defendant’s counsel then moved 
to dismiss said cause, upon the ground that its averments 
were insufficient to base a recovery upon. “ Before the Court 
had pronounced its judgment upon this motion, plaintiff’s 
counsel amended the petition, by inserting therein, at the 
point indicated by the * ante, that McA ffee falsely and fraudu- 
lently represented said slave to be sound and healthy, knowing 
that she was not so, and thereby effected said exchange, to 
Mulkey’s damage, $1,000 00, and filed also another amend- 
ment, in no material point different from the other, except 
that it gave the nature of the disease of which she died, and 
the facts of the trade somewhat in detail. Defendant’s at- 
torneys objected to these amendments upon the ground that 
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they made an action for deceit, and that such action could not 
be joined with assumpsit. The Court allowed the amend- 
ments and.then overruled the motion to dismiss. The only 
facts about which there was a contest below were whether said 
slave died of unsoundness which existed at the time of the 
trade, and whether defendant knew of said unsoundness and 
falsely represented her as sound. Upon the first of these 
points the evidence was as follows: For the plaintiff, he and 
many other witnesses testified that they knew the slave from 
the 28th of December, 1862, till said date of her death, that 
she had on the 2ud, 3rd, and 4th of January, 1863, a very 
“bad cough, expectorated much offensive and bloody matter, 
and was wholly unable to do any work, and was an expense 
and trouble to plaintiff till her death. In reply, the defend- 
ant, his overseer and overseer’s wife, and a negro man, testir 
fied that they had known said slave for several years, prior to 
said trade, that she worked regularly and so far as they knew 
was sound and healthy. As to the scienter, the plaintiff testi- 
fied that defendant offered to let him have either of three 
women, that he selected Ann and took a bill of sale, but on 
the next morning had his suspicions aroused by defendant’s 
offering Ann a pair of shoes, which were then very high, 
(worth $8 00,) saying that she might take cold and be sick, 
, and by a conversation between McA ffee and his wife, of which 
he could understand nothing, except that she did not wish 
McA ffee to sell Ann to him; defendant was then asked to 
let him have another of said women and consented, but upon 
that woman saying she would not go with plaintiff, defend- 
ant said, ‘“‘you see I have done all I can,” and plaintiff said 
no more. It was shown that the physician who attended up- 
on Ann, in her last illness, was dead. Another physician 
testified that such symptoms, as aforesaid exhibited in January, 
1863, showed that she had an abcess of the lungs which must 
have been some time in forming, that she must have had the 
disease four or five weeks, perhaps longer, perhaps for years 
before her death, and that if said symptoms so manifested 
themselves early in January, 1863, her unsoundness must | 
have been very apparent to any one, long before the 27th of 
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December, 1862. Another physician testified that he was de- 
fendant’s family physician in 1860, 1861, 1862, and perhaps 
longer, and that between February and July, 1861, he’ pre- 
sented a bill to defendant for treating Ann two or three weeks 
in thesummer of 1860, for a complication of inflammation of 
the womb and pneumonia, and that defendant said he ought 
not to pay the full amount because his wife said Ann was not 
sound. Defendant testified that he did not know Ann was 
unsound, honestly believed she was sound, and put said words 
in the bill of sale because he had recently had two of his 
soundest slaves to die, and then determined never to warrant 
a slave sound beyond the date of sale, and that he told plain- 
tiff this at the time, as the reason for inserting those words, 
There was no other evidence as to representations as to Ann’s 
health. 

Defendant’s attorneys during the trial, offered to show the 
loss of his property, as pleaded. The Court held that the 
“Relief Act” did not apply to this cause and rejected the 
evidence. 

The Court charged the jury: Ist. “This is not an action 
on the contract to hold McAffee liable on the warranty, but 
an action of deceit, for and on account of the false and fraudu- 
lent representations made by McAffee, at or about the time of 
the sale. 2nd. If McAffee, at, or about the time of the sale, 
represented the negro to be sound, and she was not sound at 
the time of sale, and McAffee knew she was not sound, then 
he is liable for such false and fraudulent representation, and 
you willso find. 3d. But if McAffee made such representa- 
tions in good faith, not knowing that the negro was unsound, 
he is not bound, and you will so find. 4th. If McAffee 
fraudulently and recklessly represented said negro to be sound, 
not knowing whether she was sound or not, with intent to 
deceive Mulkey, and she was unsound at that time, he is 
liable. To falsely and recklessly state a fact to be true, not 
knowing whether it is true or false, if intended to deceive, is 
equivalent to a knowledge of falsehood.” 

The jury found for plaintiff $1,100 00, with costs. De- 
fendant’s attorneys moved for a new trial, upon the grounds 
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that the Court erred in allowing said amendments of the pe- 
tition, in rejecting the evidence of McAffee’s loss of property, 
that the verdict was excessive, unsupported by the law and 
evidence as to scienter, and contrary to the 1st, 2nd and 8rd 
charges of the Court, and because the 4th charge was hypo- 
thetical. 

The new trial was refused, and error is assigned on each of 
said grounds. 


Vason & Davis, for plaintiff in error. 


W. A. Hawkins, G. W. Warwick, JAMEs J. SCARBO- 
RouGH, by R. H. CLark; cited as to the jurisdiction of the 
Court, Worrell vs. Kimbrough, 38th Ga. R.; on the ques- 
tion of amendment, Cobb’s N. D.; 1135 ; Judiciary Act, 1799 ; 
Irwin’s Code, section 3256 ; Ch. Pl. (4th ed.) marginal page 
202, note 2; 11 John’s R., 479; 4th Yeates, 109. 


WARNER, J. 


The Court had jurisdiction to hear and determine the cause 
of action, as made by the record in this case. 

There was no error in the Court below in allowing the 
plaintiff’s declaration to be amended, so as to charge the de- 
fendant with a knowledge of the unsoundness of the slave 
at the time of the sale. 

The evidence in regard to the soundness of the slave at the 
tine of sale was conflicting, and according to the repeated 
rulings of this Court, it will not control the discretion of the 
Court below, in refusing to grant a new trial, when there is 
evidence to sustain the verdict. 

Let the judgment of the Court below be affirmed. 
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ALEXANDER SHAW, plaintiff in error, vs. THE STATE or 
GeEorGIA, defendant in error. 


Two defendants were jointly indicted for the offence of simple larceny, 
and both were charged in the indictment as the actors or absolute 
perpetrators of the offence, and upon the trial of one of the defend- 
ants for said offence, the jury returned a verdict finding him guilty of 
simple larceny in the second degree: Held, that such finding of the jury 
was error, under the provisions of the Code, and that the Court below 
erred in not setting the verdict aside and granting a new trial. 

Held, also, that the Court below erred in not allowing the witness, Sheri- 
dan, to relate all the facts to the jury as to how Paldo came by the 
money which was paid to the livery-stable man for the hire of the 
wagon and mules. 


Criminal Law. Larceny. New Trial. Before Judge 
HARRELL. Randolph Superior Court. May Term, 1869, 


The bill of indictment charged Shaw and a negro, Paldo 
Stanley, with simple larceny, by unlawfully and with force 
and arms, on the 11th of November, 1868, in said county, pri- 
vately taking and carrying away a bag of cotton worth $125, 
of the personal goods of James F. Sealey. Shaw was tried 
alone. That such bag of cotton was taken from Sealy’s 
farm, about five miles from Cuthbert, at that time, and was 
hauled into Cuthbert by Paldo, and left in Shaw’s lot, in 
Cuthbert, about day-break next morning, and that Paldo 
had run away, were plainly shown. The other evidence by 
the State to connect Shaw with the larceny was this: He 
had owned the mules. and wagon with which Paldo hauled 
the cotton, and had recently put them in as part of the capital 
in a livery-stable business in which he was partner; that Shaw 
recommended Paldo as trustworthy; that Paldo had hired 
them several weeks before that, and on the 11th November, 
1868, also, and that the hire due by Paldo to the stable for 
said mules and wagons, ($30 00,) was paid by one of Shaw’s 
clerks on the 14th of November, 1868. 

In reply, Shaw showed by his Clerk that the money with 
which he paid said hire, was Paldo’s, who had left it with 
him, and by his servants and members of his family, etc., he 
showed that he was at home all the 11th of November, 
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1868, had a party at his house, and was with the company 
till about midnight, then went to bed, and was in bed next 
morning at the time the cotton was put upon his lot, and 
after till 9 o’clock, A. M.; that it was a back lot, cut off from 
his residence lot by an alley, and that a white man, whose 
face was partly concealed, and who was not Shaw, was in the 
wagon with Paldo when he was going to Sealey’s. His coun- 
sel offered one Sheridan to show all the facts connected with 
the payment of said hire, so as to show how Paldo got the 
money which he had left with the clerk. What these facts 
were is not stated. The Judge rejected the evidence. 

The jury found Shaw “guilty of simple larceny in the 
second degree.” His counsel moved for a new trial, upon 
the grounds that as simple larceny was not a felony there 
could be no principal in the second degree in it, and there- 
fore said verdict was contrary to law; that the Court erred 
in rejecting Sheridan’s evidence, and upon various others, all 
resolvable into this: that the verdict was without evidence, 
because there was nothing to show that Shaw directly or 
indirectly, was present when the larceny was committed, or 
had counseled, procured or commanded any one to take said 
cotton, or had received it after it was stolen, etc. 

The Judge refused a new trial, and error is assigned on 
each of said points. (A-motion was made to dismiss this 
writ of error, because the evidence was not in the bill of 
exceptions. It was overruled, because the evidence taken at 
the trial by the Court was attached to the bill of exceptions, 
and was identified by the signature of the Judge.) 


KE. L. Doveuass, E. R. Harpen, D. A. WALKER, for 
plaintiff in error. 


S. W. Parker, Solicitor General, by A. Hoop, for the 
State. 


WARNER, J. 


The defendant was indicted as the actor or absolute perpe- 
trator of the offence charged in the indictment, and the jury 
found him guilty of the offence charged in the second degree. 
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This was error, as was ruled by this Court in Washington 
vs. The State, 36th Georgia Reports, 222. 

It was also error in the Court below in not allowing the 
witness, Sheridan, to relate all the facts to the jury as to how 
Paldo came by the money which was paid to the livery- 
stable man for the hire of the wagon and mules. 

Let the judgment of the Court below be reversed, and a 
new trial be had. 





OwEN Durrie ¢e al., propounders, plaintiffs in error, vs, 
WILLIAM CoRRIDON, caveator, defendant in error. 

The witnesses to a will must subscribe their names, as witnesses, after 
the will is signed by the testator. It is not enough that they acknowl- 
edge signatures made the day before the execution of the will, even 
though such signatures were in the presence of the testator, if, in fact, 
the will was not then signed by the deceased. 

Attestation of Wills. Before Judge Jounson. Musco- 

gee Superior Court. May Term, 1869. 


In 1868, Mrs. Corridon, being in extremis, wished to make 
her will, conveying realty and personalty. It was written 
and read over to her; she was satisfied with it, and declared 
it to be her will. Four persons (including the scrivener) 
who were present, signed it as witnesses. Next morning the 
scrivener remembered-that she had not signed it. He went 
back to ‘her to have it signed. Two of the original witnesses 
being absent, he took the other one, and a different person, 
again read over the paper to her, and she again said it was 
her will, and signed it by her mark in presence of these three 
persons. The names of the absent original witnesses were 
erased, the new person subscribed his name as a witness in 
her presence, and that of the others, and they, without re- 
writing their names, each acknowledged his signature to be 
genuine, and adopted it in presence of testator and the other 
witness. 

She died, and this paper was propounded hy Duffie é al., 
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as her will. This was resisted upon several grounds, among 
which was, that said paper had never been so signed and 
attested as to make ita will. The facts aforesaid were shown. 
The Court charged the jury that if, on the first day, said 
paper was read over to her, and she acknowledged it to be 
her will in presence of four witnesses, who then and there 
subscribed their names thereto as subscribing witnesses, and 
she omitted to sign her name to the paper, or to authorize 
another to do it for her, and on the next day two of said 
subscribing witnesses being absent and two present, the names 
of those absent were erased, and the paper was read over to 
her in presence of the two witnesses of the first day, and of 
another witness, and then and there she signed her name, 
and the new witness signed his name, and the two other 
witnesses, without re-writing their names, then and there 
acknowledged and adopted as their signatures the signatures 
which they had made the day before, and all other requisites 
were complied with, such attestation was not sufficient to make 
said paper a good will. The jury found against the paper. 
A motion for new trial was overruled. Error is assigned 
upon said charge, (minor points being. waived.) 


Moses & GERRARD, for plaintiffs in error, said an adop- 
tion of previous signatures of testator is good: Ist Vesey, 
Jr., 12; 2 Vesey, Sr., 454; 6 V. & B., 362; 6. Bing., 310; 
17 Peck, 363; 30 Ga. R., 808. Under Statute (1 Vic.,) such 
adoption by witness of his previous signature is bad: 7 Eccl. 
R., 416-17-18, 429, 430. There is a distinction between 
acknowledging a signature and acknowledging a will: 10 
Paige’s Ch. R., 92. This refinement not adopted in Ameri- 
ca: Redfield on Wills, 229, 230; 2 Grattan, 439, 67; 6th 
Grattan, 57; 16 B. Munroe, 102; 1 B. Munroe, 116; 24 
Penn. 8. R., Flaming’s Will; 25 Conn. R., 464; 1 Jarman 
on Wills, 77; Walker vs. Hunter, 17th Ga. R., 364; Red- 
field on Wills, 230; 1 Rob., 772; Jarman on Wills, (Ed. 
1861,) 77; Irwin’s Code, sec, 2442 ; 30th Ga. R., 32. 


JAMES M. RussELL, for defendant, in reply, cited Irwin’s 
Code, secs. 2379, 2380; Statute of Frauds, 29 Car., 11, .¢. 3, 
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sec. 5; Statute, 1 Vic., c. 26, sec. 9; 6 Hill’s (N. Y.) R., 
303; 1M. & W. R., 168; 1 Gr. Ev., sec. 569, 569, (a); 11 
Allen (Mass.) R., and cases cited; 8 H. L. Cas., 160; Red- 
field on Wills, 229, 230, 243, notes; 13th Curtis, 131, 341, 
374, 44, 429, 537; 1 Jar. on Wills, 77; 18. &S., 132; 1 
Rob., 772; 2 Rob., 311; 18 Ga. R., 396; 9 Burr, 54; 10 
Watts, 153; Wheat., 395; 8 Watts &S., 21,26; 2 Casey, 
219. 


McCay, J. 


The will in this case was read over to the testatrix, and 
was signed by three witnesses, but not by the festatriz. This, 
as we suppose, was a mere mistake, but it does not appear 
whether they thought this was sufficient, or whether the fail- 
ure of Mrs. Corridon to sign was a pure accident. At any 
rate, when, next day, it was noticed that the testatrix had 
not signed, the scrivener procured two of those who had 
already signed, and a third, and the testatrix signed the will - 
in the presence of these three. The new man signed his name, 
and the two others acknowledged their signatures made the 
day before. Was this a sufficient signing and attestation 
under the statute? ‘The words of our Code, section 2379, 
are as follows: “ All wills, (except nuncupative wills,) dis- 
posing of realty or personalty, must be in writing, signed by 
the party making the same, or by some other person in his 
presence, and by his express directions, and shall be attested 
and subscribed in the penonane of the testator by three or 
more credible witnesses.” 

Section 2370 provides “that a witness may attest by his 
mark, provided he can swear to the same, but one witness 
cannot subscribe the name of another, even in his presence 
and by his direction.” 

Nothing is better settled than that a will, to be good, must 
be executed precisely according to the statute. Wills divert 
the property of the testator out of the channel fixed by law, 
and the law permitting this to be done must be followed. 
What is it the witnesses to a will attest? Principally the 
signature. The witnesses need not know the contents of the 
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will. The testator may merely acknowledge his signature 
before them, or may sign zt, without saying to them it is.his 
will. Any other fact in relation to the will, as the sanity of 
the testator, hig knowledge of the contents, his intelligent 
assent to the will, may be proven by other witnesses. The 
signature is the only fact which must be proven by the chosen 
witnesses. When, therefore, the statute says the will must 
be signed, and attested and subscribed by three witnesses, the 
inference is strong that the meaning is, that the fact of the 
signing must be attested by three witnesses, and that they 
must subscribe as an evidence of their attestation to the sig- 
nature. Was that done in this case? Two of these wit- 
nesses did not subscribe, as an evidence of their attestation, 
to the signing by the testatrix. Their signatures were sub- 
scribed as an evidence of what? That the testatrix consented 
to the will, knew its contents, but they were not subscribed 
as an attestation of the signature of the testatrix; and that 
is the very thing, the only thing, the statute requires of the 
witnesses. As we have said, every other fact may be proven 
by other witnesses. But this fact, to-wit: the signature of 
the testatrix, can only be proven by the subscription of the 
witnesses. Section 2380 of the Code declares that one wit- 
ness cannot subscribe the name of another, even in his pres- 
ence and by his direction. He must subscribe it himself. 
Does not this clearly indicate that the manual act of subscrip- 
tion by the witness is necessary? In our judgment, there- 
fore, the witness must subscribe as an attestation of the fact 
he is called on to attest, to-wit: the signature of the paper 
by the maker of the will. 

It is said that the testator may acknowledge a previous sig- 
nature. This is expressly provided for by section 2383 of 
our Code, and was also the common law. But it will be 
noticed that both the Statute of Frauds and our law allow 
the testator’s signature to be made by a third person if it is 
done in the testator’s presence and by his express direction. 
And under such a law it might well enough be held, that if 
the testator, in the presence of the witnesses, acknowledged 
the signature, it was sufficient. But no such permission is 
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granted to the witnesses, The Statute of Frauds, it is true, 
says nothing on the subject, but our Code, section 2380 ex- 
pressly says that the witness must subscribe his own name, or 
make such a mark.as he can swear to, and that he can not 
authorize another to write his name. 

There seem to be no English cases on this question pre- 
viously to our adopting statute. - Several cases have, how- 
ever, arisen under the Act of 1st Victoria, chapter 28, sec- 
tion 9. See Redfield on Wills, 1st volume, 228, 230, and 
cases cited there. In these cases it is, in substance, held that 
the acknowledgement, by a witness, of his signature pre- 
viously made, is not sufficient. Some American cases are the 
other way, and Mr. Redfield thinks they are right upon prin- 
ciple: Red. on Wills, 1 vol., 230. 

It was said in argument “that the English cases turned upon 
the words of the Statute of Victoria. But those words are, 
and “such witnesses shall attest and subscribe the will.” The 
English statute, too, it was said, expressly authorizes the tes- 
tator to acknowledge the signature, but is silent as to the right 
of the Witnesses to acknowledge. Our Act is precisely so: 
See section 2383 of the Code. The truth is, the witnesses 
to a will, as subscribing witness, attest the signature, and 
nothing else. Any other fact, as we have said, may be proven 
by other witnesses, These two witnesses did not attest and 
subscribe in the presence of the testator the signature of the 
testator. Their subscription was to the fact of her knowl- 
edge of and consent to the will. This was insufficient. Her 
signature was necessary. This they did not attest and sub- 
scribe. Can the acknowledgement one makes of a signature 
give to-that signature an attesting power more or greater 
than it had when it was subscribed? It is admitted that it 
was subscribed as an attestation only of facts which were not 
sufficient in-law to make a good will. Can the acknowledge- 
ment of the signature make it the evidence of a fact which 
occurred after it was put to the will? 

We think, both upon principle and authority, the Court 
below was right, and we affirm the judgment. 
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Eaaite Manuracrurinea Company, plaintiff in error, ts. 
CHARLES WISE, defendant in error. 4 


The failure to join, as plaintiff, in a suit, a joint contractor, who, as ap- 
pears by the declaration, has no real interest as such plaintiff, is not g 
ground for arresting a judgment. 

When there was a contract made, in September, 1864, to deliver to plain- 
tiff certain cotton at the end of the war between the United States 
and the Confederate States, or at any time agreed upon by the parties, 
and the declaration alleged that no other agreement had been made, 
that the war had long since closed, that he had made a, demand in 
May, 1866, and the plea set forth, that at the close of the war, to-wit, 
Ist of May, 1865, the defendant tendered to the plaintiff said cotton, 
which, according to said agreement, was then to be paid, etc., that he 
had refused to receive it. Held: That from the whole record, there 
appeared sufficient evidence after verdict to sustain the writ, anda 
motion to arrest the judgment was properly admitted. ° 


Bill of Exceptions. Pleading. Arrest of Judgment. Prom- 
issory note. Before Judge WorRILL. Muscogee Superior 
Court. May Term, 1869. 


Charles Wise, in April, 1867, in his own name, sued the 
Eagle Manufacturing Company, averring that on the 10th of 
September, 1864, he owned an undivided third in one hun- 
dred and seventy bales of cotton (describing the quality) 
weighing 91,181 pounds (the other two-thirds belonged to 
William H. Young and the estate of Samuel Cassin, joint 
~ owners with him,) and then and there, in consideration that 
he and the other owners, loaned said cotton to said company, 
it promised plaintiff and said other owners, to return said 
cotton in quantity and quality “at the end of the war then 
existing between the United States and the so-called’ Con- 
federate States, or at any time agreed upon between the par- 
ties ;” “although said war has long since ended, and although 
afterwards, to-wit, on the Ist day of June, 1866, in said 
county, said plaintiff requested said defendant to return said 
cotton, according to the promise and undertaking of said de- 
fendant, and although the said defendant has delivered to the 
said Young, and to the said estate, their two-thirds ” of said 
cotton, he refused to return plaintiff his third “ either at the 
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end of said war, or at any other time,” and still refuses to do 
so, to his damage, etc. By amendment he averred “that said 
defendant and said plaintiff have never agreed upon any other 
time for the delivery of said one-third of said cotton, since 
the making of said contract.” The pleas were the general 
issue, and the tender of the cotton on the Ist of May, 1865, 

In November Term, 1868, there was a trial and: verdict 
for plaintiff for $9,919 80 and costs. A brief of the evi- 
dence was filed, and an order was granted calling on plain- 
tiff’s counsel to show cause why a new trial should not be 
granted, upon the ground stated, that the verdict was con- 
trary to evidence, etc., and that the Court had erred in his — 
charge and certain failures to charge. This motion was not 
heard till May Term, 1869, and was then overruled. Then 
the defendant’s attorney moved to set aside and arrest the 
judgment, upon the ground that the petition did not contain 
any sufficient allegations of a breach of the contract therein 
mentioned and contained no cause of action. The Court 
overruled this motion. 

The bill of exceptions contained no evidence, but spoke of 
it as being correctly set out in the motion for a new trial of 
file. It assigned as error the overruling of the motion for 
new trial, on the grounds stated in it, and the overruling of 
the motion in arrest. me 


When the cause was called here for argument, counsel for 
defendant in error objected to any review of the decision as 
to the motion for new trial, as no point in it was properly re- 
solvable without reference to the evidence, and the bill of ex- 
ceptions had no evidence in it, or attached to it, and to the 
hearing of the motion in arrest, because it was made to late. 
The Court heard the question as to the arrest of judgment, but 
would not hear the other questions. 


H. L. Bennrne, for plaintiff in error, said the judgment 
should have been arrested because the contract was joint and 
suit was by Wisealone: Chitty Pl., 7; 1 Bos. and Pul., 67, 
74; 2 Story, 114-5 ; Irwin’s Code, sec. 2888 ; 12 Ga. R., 191. 
There was no sufficient allegation of breach: Saund. on PI. 
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and Ey., 220; 2 Story on C., sec. 630; Coke on Litt., 147, 
(a); Broom’s Iu. Max, 268, last page. As to construction of 
the words: Irwin’s Code, section 2715, p. 2; Ga. R., 313; 
Broom’s L. Max., 238, 286 ; 2 Inst. 365. 


Peasopy & Brannon, W. DouGcuerrty, for! defendant, 
as to the arrest, cited secs. 3530, Irwin’s Code. 


McCay, J 

This was, lst, a motion in arrest of judgment, on the 
grounds that the contract was joint, and that there was no 
allegation of a breach; 2nd, that the Court erred in various 
‘of its charges; 3rd, that the verdict was for,more than the 
case, as made, warranted. . ' 

Ist. Originally this was a joint contract, by the defendant 
with the plaintiff and two others; but the defendant has 
severed it, by settling with both of the others in full. The 
others have, in fact, no interest now in the contract. If 
proper parties at all, they would be only nominally such, the 
suit would be for the sole use of the present plaintiff. Per- 
haps this might have been a good plea in abatement, though 
even then, if sustained, the plaintiff could have amended. 
He would have had a right to usethe names of his co-obligees, 
even against their will. But under our law itis not good in 
arrest of judgment. Section 3529 of the Code provides that 
no motion in arrest of judgment is good for a defect in the 
pleadings which could have been amended. 

2ud. The principal question made in the argument was, 
however, that there was no breach of the contract alleged. 
The contract was to deliver the cotton, “at the end of the 
war then existing between the United States and the Con- 
federate States, or at any time agreed upon between the par- 
ties.” The declaration alleged that the war had long since 
ended, that after the said end, to-wit, on the 1st of June, 
1866, he had requested defendant to return the cotton, and 
that he had then refused, and still continues to refuse. The 
declaration, also, alleges, that no other time than the end of 
the war had ever been agreed upon. The plea also sets up, 
that, at the end of the war, to-wit, on the Ist May, 1865, de- 
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fendant was ready and willing, and offered to pay said cot- 
ton to plaintiff, which according to said agreement was then 
to be paid to him. 

The point of the objection is, that the contract was in the 
alternative, to pay at the end of the war, or at such other 
time as the parties might agree upon, and that to make out a 
breach it must be stated, not only that no other time than 
theend of the war had been agreed upon, but that the plain- 
tiff had offered to agree to some other time, and defendant 
had failed or refused to agree. It was also urged that it was 
necessary to allege an agreement of another time, and a breach 
of that agreement by the defendant. 

This last view of the matter was not much insisted on, as 
that would amount to making the contract null, since all the 
defendant would have to do, to get clear of his obligation to 
return the cotton, would be to refuse to agree to any other 
time than the time fixed on in the first alternative. For my- 
self I have no difficulty in coming to the conclusion that the 
parties to this contract meant to say, the cotton should be re- 
turned at the end of the war, unless they should agree upon 
some other time. I can see no other motive in fixing a time 
certain, if the intent was that the parties should fix another, 
or that the plaintiff should offer to fix some other, and de- 
fendant refuse. 

The view taken of it by the defendant below seems to me 
to ignore the “end of the war” entirely. Doubtless the par- 
ties did intend that there should be some other time, if they 
or either of them should so demand, and ‘they put this very 
properly in the agreement, as without that, even if they had, 
without a new consideration, agreed upon another time, it 
would not have been binding. 

The majority of this Court, however, puts the decision, 
first, on the ground that, taking the whole record together, 
to-wit: the declaration and the plea, it is plain that the “end 
of the war” fulfills the meaning of the contract, as agreed 
upon in the first alternative, and as covering the second al- 
ternative by the assent of both parties, the plea itself saying 
that then was the time when the cotton, by the agreement, 
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was to be paid, and, second, that the declaration alleges a 
request by the plaintiff in May, 1866, and that defendant 
refused. Here was another time offered by the plaintiff and 
refused by the defendant, and as this was a reasonable time, 
that is in substance an allegation that plaintiff offered to 
agree to another time and defendant refused. 

As to the verdict, we see no reason to disturb it. The ob-. 
jections to the charge and to the verdict turn upon the meas- 
ure of damages. ‘This was not a promissory note, payable 
in specifics, but an agreement to deliver cotton. The price 
was paid at the time of the contract; and in such cases the 
measure of damages is the value of the cotton at any time 
before verdict, if the price is not paid. If the plaintiff can 
take the money he is to pay, and on the day of the failure go 
into market and supply himself, many of the authorities say 
that the measure of damages is the market price on that day; 
but in the former case, to-wit, if the plaintiff have paid the 
defendant—as he would then have to advance other money 
to supply himself—the measure of damages is the value of 
thyarticle at any time on or after the day of the breach. 2 
East, 211; 2 Taunt, 257; Sedgwick on Damages, 262. 

With this view of the law, there is no difficulty about the 
charges of the Court or the verdict of the jury, and we affirm 
the judgment. 





_ 


GrorcE M, RENFROE, survivor, plaintiff in error, vs. WIL- 
L1AM W. McDANIEL, defendant in error. 


When a judgment had been obtained in a Common Law Court upon a 
warranty for the sale of aslave alleged to be unsound, and a bill was 
filed to open and set aside said judgment, on the ground that it was a 
contract for the sale of a slave: Held, that a general demurrer to 
said bill for want of equity, was properly sustained by the Court be- 
low. 


Breach of warranty ofslave. Equity. Before Judge Wor- 
RILL. Muscogee Superior Court. May Term, 1869. 
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Pinckard & Renfroe sold McDaniel a slave; he paid them 
$1,650 00 for her, and they warranted her sound. In Oc- 
tober, 1863, McDaniel sued them for a breach of said war- 
ranty, and in May, 1867, obtained a judgment against them 
for $585 50. Upon this judgment a fi. fa. was. issued in 
March, 1869, and it was levied upon Pinckard’s property, 
Pinckard is dead. Renfroe, as surviving partner, by his bill 
against McDaniel and the sheriff, brought these facts to the 
attention of the Chancellor, and prayed for an injunction 
against said fi. fa., because, as he averred, it was founded 
upon a judgment, which was a debt, of which the considera- 
tion was a slave, and was, therefore, such as could not be 
enforced in this State. 

To this bill a general demurrer was filed. It was sus-— 
tained, and that is assigned as error. 


Suir & ALEXANDER, for plaintiff in error. 
L. T. Downrna, M. J. CRAwForb, for defendants in error. 
WARNER, J. 


This was a bill filed by the complainant to open and set 
aside a judgment obtained on a warranty for the sale of a 
slave, alleged to have been unsound at the time of the sale, 
on the ground that it was a contract for the sale of a slave as 
contemplated by the Constitution of 1868. The bill was 
demurred to in the Court below, and the demurrer sustained. 
In our judgment there was no error in thé judgment of the 
Court sustaining the demurrer, and dismissing the bill, on 
the statement of facts contained therein. 

Let the judgment of the Court below be affirmed. 
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R. M. Guysy et al., plaintiffs in error, vs. M. Bett, Comp- 
troller General, defendant in error. 


When a bill was presented to the Judge of the Superior Court, praying 
for an injunction to restrain the collection of an execution issued by 
the Comptroller General, against a defaulting tax collector, and his 
securities ; and after hearing the argument of counsel, on a rule to 
show cause, the injunction was refused: Held, that if the complain- 
ants were entitled to have any judicial interference, in regard to the 
several matters of which they complain, they had as ample and com- 
plete remedy in the Common Law Court as in a Court of Equity. 


Injunction. Tax Collectors. Before Judge JoHNson. 
Chambers. Muscogee County. July, 1869. 


Gunby et. al., averred as follows: On the 25th of Septem- 
ber, 1867, they with one Brooks, executed a writing, exhibited. 
(It is a bond, given on said day, by Brooks, as tax collector 
of said county, with complainants as his securities, to Jenkins, 
Governor, etc. It recited that Brooks was on the 3rd of 
January, 1865, elected to said office, for the year 1867. It 
bound the parties for his faithful execution of the duties of 
said office, “during the time he continues therein, or discharges 
any of the duties thereof.”) Bell, the Comptroller General 
of the State, issued a fi. fa., upon said pretended bond, 
against Brooks, and said securities, for $5,700 00, and in- 
structed the sheriff to levy it upon the property of said se- 
curities. They say this fi. fa. is void, because there was no 
legal government in Georgia, in September, 1867 ; because 
Brooks was not elected to said office on the 1st Monday in 
January, 1865, there was no law for holding such election, 
and, if it was held, it is void ; that if he was elected in 1865, 
he was not elected for 1867, and that said pretended bond is 
not such a statutory bond as would authorize the Comptroller 
General to issue a fi. fa. against the obligors. They prayed 
that the fi. fa. be enjoined. 

A rule was granted, calling on the Comptroller General 
to show cause why the injunction should not issue. They 
amended their bill by averring that said fi. fa. was issued 
upon the tax assessed by the Convention of Georgia, sitting 
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under the Reconstruction Acts of Congress, and ordered to 
be collected in 1868 ; that when they stood Brooks’ security, 
the law required all taxes to be assessed by the General As- 
sembly, and they did not undertake to secure the State for 
taxes collected by him, not assessed by the General Assembly, 
and that long before said Convention tax was levied and di- 
rected to be collected, Brooks had ceased to exercise the-func- 
tions of said office, said office was ended, and Brooks was no 
longer tax collector of said county, and his collection of the 
convention tax was simply an usurpation, and not done by 
him as tax collector. 

After argument upon the bill and amendment, the Court 
refused to brant the injunction. Upon what ground he put 
his judgment, does not appear. His refusal is assigned as. 
error. / 


M. H. BLanrorp, WILLiaMs & THoRNTON, Ramsey & 
Ramsey, for plaintiffs in error. 


Cary J. TuHorntTon, for defendant, said equity would 
correct the mistake in the bond; 10th S. & R., 249; 1st 
Story’s Ey., sec. 141 ; Irwin’s Code, section 156; the fi. fa. 
issued under secs. 911, 914, 149, Irwin’s Code; the Conven- 
tion of 1868 could levy a tax. 


WARNER, J. 


This was an application for an injunction to restrain the 
collection of a tax fi..fa., issued by the Comptroller General 
_ of the State, against a defaulting tax collector and his securi- 
ties. The injunction was refused by the Judge to whom it 
was presented, and such refusal is assigned for errorhere. In 
our judgment, if the complainants were entitled to have any 
judicial interference, in regard to the several matters of which 
they complain, they had as ample and complete remedy ina 
Common Law Court, as they would have in a Court of 
Equity. In view of the facts alleged in their bill, the appli- 
cation for an injunction was properly refused. 

Let the judgment of the Court below be affirmed. 
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Joun Carruet, plaintiff in error, vs. THE ATLANTIC FIRE 
INSURANCE CoMPANY, defendant in error. 


Where a policy of insurance contained a clause that ‘‘if any prior or 
subsequent insurance has been, or may hereafter be, made upon said 
property, and not consented to by said company, in writing, this policy 
shall be null and void,’’ and the policy-holder notified the agents of 
the company that he would get additional insurance, and the agent 
consented, and the insured acted upon that consent and purchased the 
insurance, the first policy is not void, although the consent of the 
agent was not in writing. 

An agent of an insurance company authorized to make and revoke con- 
tracts of insurance, is the proper person to give consent to the pro- 
curing of new insurance, unless his powers be restricted by the com- 
pany in this respect, and the insured have notice of the restriction. 

Notice of an intention to get additional insurance, and consent thereto 
by the agent of the company, is sufficient, under the clause in this 
policy, to justify the insured in procuring the new insurance, there 
being no fraud. But if, after this new insurance is effected, the origi- 
nal policy be renewed, and no other notice in fact be given to the 
agent of the new insurance, the insurance will or will not be valid, 
according, as from all the facts and the conduct of both the insured 
and the agent, the jury shall believe it was or was not the intent of 
the insured to commit a fraud by over-insuring his property. 

In this case it is by no means clear, from the evidence, what the proper 
verdict should be, and as the Court below has granted a new trial, we 
do not think he has abused his discretion, and we affirm the judgment. 


Insurance. Waiver by Agent. Pleading. New Trial. By 
Judge JoHNSON. Muscogee Superior Court. August, 1869. 


Carrugi averred that the Atlantic Fire Insurance Com- 
pany, of Brooklyn, New York, chartered by the laws of 
New York, and doing business, by an agent, in Colum- 
bus, Muscogee county, Georgia, owed him $5,000 00 and 
interest, because of a loss by fire; for that, on the 16th of 
January, 1866, in consideration of a premium paid to said 
agent, said company insured Carrugi’s certain property, 
specified by a policy then delivered to him, upon the terms 
and conditions specified in said policy, for six months, at 
$5,000 00. By like payments of premiums said policy was 
renewed, the last renewal being for the term between the 
16th of January, 1867, until the 16th of July of that 
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year. One of the conditions of said policy was, that in 
ease of loss, the company would pay the then actual cash 
value of the insured property. Another was: “ If any other 

/ insurance has been, or shall be hereafter, made upon said 
property, and not consented to by this company in writing, , 

\ this policy shall be null and void.” Before this last renewal, 
to-wit: on the first of January, 1867, he asked said agent 
for $5,000 00 of additional insurance; the agent said he 
would like to give it, but was not authorized to insure more 
than $5,000 00 on any property.” Carrugi told the agent 
he would get the additional insurance in some other com- 
pany, and the agent consented that he might do so, knowing 
that had he refused, Carrugi would, as he was allowed by his 
policy to do, have cancelled said policy, and received back 
part of the premium paid. This consent was a waiver of 
said quoted condition in said policy, or if not, equity would 
now compel the consent to be given in writing, if necessary, 
anc therefore equity will consider it as already done. After 
this verbal assent of the agent, on the 4th of January, 1867, 
Carrugi obtained insurance for $5,000 00 on said property in 
other companies. On the 24th of March, 1867, the property 
was burnt. Carrugi made the preliminary proofs as required 
by another condition in said policy, and yet the defendant 
refused to pay said insurance. 

This petition was served by leaving a copy of it with said 
agent. The defendant’s counsel, at the first term, moved to 
dismiss the case, because, as they contended, said defendant 
was suable here only by attachment. This:motion was over- 
ruled. . 

They pleaded non est factum, that Carrugi’s failure to give 
notice at the time of the last renewal of the other insurance, 
and having defendant’s written consent thereto, avoided the 
policy ; that it was avoided by a condition therein that if the 
assured should not own the property absolutely he should dis- 
close his real interest, and have it ex pressed in the policy, which 
Carrugi did not do, though his interest in all of said insured 
property was not absolute; that he could not recover, because 

“<~after making the original policy he had changed his interest 


‘ 
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in it by mortgaging the property, and gave no notice thereof 
to defendant ; that one of the conditions of said policy was, 
that “all fraud, or attempt at fraud, by false swearing or 
otherwise, shall cause a forfeiture of claim on this company 
under this policy,” and that Carrugi had falsely sworn, with 
intent to defraud defendant, by putting his aggregate loss at 
$14,307 39 in his preliminary proofs, and making up that 
amount by swearing therein that he had priced goods bought 
abroad at actual cost, where he priced them, with freight 
added, and his other property at its actual cash value when 
burnt; that if bound at all it should only pay its pro rata 
share of the actual loss. 

Another condition of said policy was, that in case of loss 
the company might, if it pleased, replace the property in 
kind. On the trial there was much evidence pro and con as 
to the value of the property insured. Much of it was a 
stock of groceries and furniture, bedding, wearing apparel, 
etc. Carrugi, and members of his family, were shown a list, 
which they said they had made up from memory shortly after 
the fire, and.some twenty months before the trial, and while 
testifying were asked if it was correct. For instance, his _ 
counsel would see on the list “ Peach Brandy,” avd would 
ask, “had plaintiff any peach brandy?” Upon being an- 
swered “yes,” be would ask how much and of what value. 
As to value and quantity the answer was from the memory 
of the witness. This mode of examination was objected to, 
and the objection was overruled. He and his family, in this 
way, proved the specified articles, some remembering part of 
the articles and their value, but none pretending to recol- 
lect all. 

Carrugi and his family testified to the consent of said 
agent for him to take out other insurance substantially as is 
set forth in.the petition. (The agent swore he did not, nor 
would have made such consent.) Defendant’s counsel ob- 
jected to this testimony, upon the grounds that a verbal con- 
sent was not good, and that an agent could not make such 
consent. These objections were overruled. In proving values 
Carrugi put them at their retail prices; for instance, he put 
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cigars which cdst $100 00 at $200 00. This was objected to, 
but allowed by the Court. Pending the argument, plaintiff’s 
counsel spoke of what would have been shown by certain 
interrogatories ruled out. Upon objection, the remark was 
withdrawn. Defendant’s attorney, in his speech, said the 
amount claimed by Carurgi would buy a principality in Italy, 
Who is Carrugi? (He was an Italian.) In the reply of 
plaintiff’s attorney, he said, “ Who is the defendant? The 
name is enough. Who knows but Meade & Mills, and men 
who came here with Wilson’s raid, compose this company.” 

Defendant’s counsel requested the Court, in writing, to 
charge the jury that the conditions of the policy were bind- 
ing on Carrugi unless the Company had waived them ; that 
in estimating loss they should find what it would cost to 
replace the goods in statu quo, and not their retail value, as 
that would include profits; that parol notice that he would 
get other insurance was insufficient under said quoted condi- 
tion in the policy, nor would the parol agreement set out in 
the petition avoid that condition, but there must be actual 
notice of said other insurance having been obtained ; that an 
agent can only bind the principal within the scope of his 
authority, and an agent of an insurance company has no im- 
plied authority to change its written contracts; he must have 
express authority. The Court refused so to charge. Besides 
these requests they also requested the Court, in writing, to 
charge the jury, that an attempt to defraud defendant by an 
over valuation of the property insured, by attempting to 
prove an over valuation of the property “lost, avoided the 
policy. From the position of this request on the paper the 
Court overlooked it, and did not so charge. Whether he 
would have charged it, had he noticed it, does not appear. 
His attention was not called to it till after the verdict. 

The Court charged the jury that if Carrugi had the agent’s 
verbal consent to insure his property in other companies, 
that subsequent insurance did not work a forfeiture, although | 
no notice of this additional insurance was given to the agent 
after it was made. 

After the argument, but before the charge, the jury were 
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permitted to go to dinner, being enjoined not to make up 
any opinion till they had heard the charge of the Court, 
nor to converse with any one, or with each other, about the 
case. One of Carrugi’s counsel accidentally went out with 
the jury, and was walking between two of them. A citizen 
joined the three, and remarked, “These insurance companies 
are swindling concerns; I’m down on them.” Nobody made 
any reply to this. 

The jury found $4,625, principal, besides interest, for Car- 
rugi. Defendant’s counsel moved for a new trial upon the 
grounds, that the Court erred in permitting the witnesses ex- 
amined by said list, as they were; in allowing evidence of 
the verbal assent of the agent for other insurance; in allow- 
ing proof of the retail prices of his goods; in refusing to 
charge as requested and in charging as he did; and because 
the said remarks by counsel in argument, and the remarks 
by a citizen, in hearing of two jurors, were calculated to pre- 
judice the jury against the defendant, and because the verdict 
was against the weight of the evidence. Judge Johnson 
granted a new trial without stating upon what ground he 
put it. This is assigned as error. 


BENNING, RAMSEY & RusseEtt, for plaintiff in error, said 
the examination by lists was not wrong: Irwin’s Code, sec. 
8809. Retail prices were admissible to show “ cash value :” 
Hoffman vs, Etna Ins, Co., 1 Robt.. N. Y., 501-32; N. Y., 
405; Dig. F. Ins. Dec., 2d ed., 207, sec. 29; Irwin’s Code, 
sec. 2773. Assured entitled to interest: 5 Penn. St. R. 183; 
Dig. F. Ins., 2d ed., 268, sec. 5. The verbal power was © 
good: Irwin’s Code, sec. 3753; 1 Parsons on Ins. 145; Goss 
vs. Mynet, B. & Ald., 58; 19 How. R., 318; Ch. on Con., 
105 ; Fleming vs. Gilbert, 3 John. R. Issuing policy after 
notice of other insurance is waiver of endorsement in writing, 
or an estoppel, 16 Md., 260; Dig. F. Ins., 413, section 83 ; 
416, sec. 89; 436, sec. 27; 443, sec. 4; 4 Bosw. N. Y.; 
Leddle vs. M. F. In. Co., 20 Barb. N. Y. C. In. Co., vs. N. 
Pro. Co. Any condition may be waived: Dig. F. Ins. De- 
cisions, secs. 4 to 24, inclusive, page 50, sec. 64, page 637, 
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secs. 3 to 32, inclusive. An agent may make the waiver; 
Irwin’s Code, secs. 1679, 2170, 2174, 2175. Said Digest, p, 
34, sees. 7, 11,12, 15, 20, 28, 44, 46, 48, 52, 53, 57, 58, 62, 
63, 64, 65, pages 176, 177, secs. 2 and 3 ; 641, secs. 20, 23, 25, 
31; 637, secs. 4, 8, 9, 10,24; 1 Par. on In., 36, 37, and cases 
cited. If notice was not given because of agent’s fault, plain- 
tiff excused: Irwin’s Code, sec. 2822; Ch. on Con., 628 ; 
Estoppel, secs. 2915, 3700; parol to change writing, section 
3753. If consent need be in writing, it was to be considered 
as done: Sec. 3031; Dig. F. In. Dec., 412, secs. 83,89, 105; 
Ib., 254, sec. 12. The other policies contained like clauses, 
and no notice was given to those companies; if they were 
void, then there was no other insurance as against defendant: 
Dig. F. Ins. Co., 393, secs. 40, 45, 51, 82, 84, 90, 96, 103, 
109. 


Moses & GERRARD, for defendant, furnished no brief to 
the Reporter. 


McCay, J. 


This is an important question, one, within the last few 
years, of very common occurrence, but never yet distinctly 
before this Court. Insurance agents, of whom every hamlet 
has its supply, are very anxious to take risks, and our people 
are too prone to trust entirely to them, as to what it is neces- 
sary to do to comply with the terms and regulations of their 
companies. A man frankly informs the agent that he has 
already one insurance, and desires another. Perfect good 
faith exists on his part. He-tells the truth and the whole 
truth. He trusts the preparation of the papers to the agent, 
and finds, when a loss occurs, that because the agent has 
failed to enter in writing upon the policy the fact that the 
company is aware of, and consents to, the prior insurance, the 
policy is said to be void. So too, after the policy has issued, 
he desires additional insurance; he informs the agent of it, 
he approves and consents, and the insured, thinking all right, 
takes new risks, pays out his money, and at the very time he 
feels that he has made himself doubly safe, he has only done 
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that which makes his policy void. This is an every day oc- 
currence, and arises from the introduction of this new clause, 
only lately thought of, in insurance policies. 

We have given this matter great consideration, and have “ 
come to the conclusion, that, if the agent be, in fact, informed, 
and do, in fact, consent, and the insured, relying on that con- 
sent, do, in good faith, pay out his money, it does not make , 
the policy void. 

The company, in this case, is a foreign corporation, its 
agent here is its representative, and is a general agent, for all 
the purposes of taking and revoking risks; prima facie, those 
who deal with the agent, in the line of thé business, have a 
right to consider him as authorized to do and consent to all 
acts, within the scope of the business. Consent to a prior 
or subsequent insurance, is within that scope, as the every day 
practice of the country proves, and if an agent does, in fact, 
so consent, and the insured, in good faith, acts upon it, we 
think it is fraud upon the insured for the company to set up 
that they had stipulated this consent to be in writing. 

It will be noticed that this stipulation has nothing really ‘ 
to do with the contract of insurance. Double insurances are 
perfectly legal. They are, in fact, ag advantage to the com- 
pany, since, in case of loss, they can compel a division of the 
loss, The only object of this clause, at least the only legiti- 
mate object, is to guard against the over insurance of the proper- 
ty, and the consequent temptation to crimes. But when it af- : 
firmatively appears that the consent was given, and that the 
insured has acted upon it, we think it would but be the per- 
petration of a fraud to permit the company to take advan- 
tage of its own wrong, and escape liability, because its agent 
has failed to do his duty to the insured. 

For myself, Iam of opinion that such stipulations are 
void. Parties may stipulate as they please, in their contracts, 
as to the several rights and obligations of each, but the mode 
by which it shall be proven whether or not there has been a 
breach or performance of those stipulations, is matter to be 
regulated by law, and not by the stipulations of the parties. 
Whether parol evidence is admissable to prove the facts, or 
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whether they can only be proven by writing, it seems to me 
is regulated by law, on grounds of public policy, and for the 
public convenience, and is not matter of stipulation. Would 
~ a promissory note from A to B, stipulating that no proof of 
its discharge should be taken, unless it were proven by two 
witnesses, be binding? Would a contract, to be performed 
on a certain day, and stipulating that the day should not be 
altered, by a subsequent contract, without proof in writing, 
signed by the obligee, bind the obligor, if, in fact, for a new’ 
consideration, there should be a change of the day, and no 
writing be taken? I think not, and I think these stipula- 
tions stand on the same footing. It is an attempt to change 
the rules of evidence, to make a new law, to regulate the 
~ proceedings of the Courts. This is not like the execution of 
a promise, which contains limitations as to the mode of its 
exercise. This is a simple attempt to change the mode by 
which the Courts should arrive at whether there has been a 
performance or breach of a contract. In my judgment, par- 
~ ties cannot do that. Such rules and modes are regulated by 
law, on grounds of public policy, They might as well stipu- 
late that the fact of consent should be proven only by the 
personal attendance of the witness, and not by interrogatories, 
or that it should not be proven, as our law now permits, by 


the parties. 
The judgment of the Court, in this case, is, however, put 


upon the ground that it would be a fraud upon the rights of \ _ 


the insured, after he has got the consent of the agent, and 
acted upon it, to insist upon the written consent. The issue 
before the jury, in this case, is wholly one of bona fides. If 
there was an intent, on the part of Carrugi, to defraud, as a 
matter of course the policy is void. It is the essence of these 
contracts that there should be the utmost good faith, and this 
on grounds of public policy, independent of the rights of the 
parties in the particular case. 
It must be a strong case, to induce us to interfere with the 
discretion of the Court, in motions for new trial. The law 
_ gives him a discretion. He has opportunities for knowledge 
about the witnesses, and the degree of credit to be given 
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them, which cannot be gotten before this Court. We do not 
think he has abused his discretion in this case. 
Judgment affirmed. 





P, E. Bownreg, trustee, plaintiff in error, vs. the Macon 
AND Brunswick RAILROAD CoMPANY, defendant in 
error. 


When on the trial of an issue as to the amount due on a ‘“‘ Confederate 
contract,’’ under the Ordinance of 1865, the plaintiff proposed to prove 
by a witness that the defendant had invested the Confederate money 
received from the plaintiff, in cotton, at ten and twenty cents per 
pound, and got for it forty cents, after the war, which evidence, so pro- 
posed to be offered, was rejected by the Court: Held, that it was not 
error*in the Court to reject the evidence. 

Although the Court may give a wrong reason for its judgment, still, if 
the judgment is right, this Court will not reverse it. 


Confederate Currency. Scaling Ordinance. New Trial. 
Before Judge CoLE. Bibb Superior Court. May Term, 
1869. 


Bowdre, as trustee for Edmund Fitzgerald, held certain 
bonds of the Macon & Brunswick Railroad Company, dated 
in 1862, bearing interest, payable semi-annually, which bonds 
were secured by mortgage on said company’s real and per- 
sonal property. In October, 1868, $2,205 00 of said interest 
was due and unpaid, said mortgage was foreclosed, and the 
mortgage fi. fa. was levied on certain personal property of 
the company. The proceeding was opposed by the company 
upon the allegations that said bonds and mortgage were given 
for a loan of Confederate currency made by Fitzgerald to said 
company, on the 26th of March, 1863, when five dollars of 
such currency was worth but one of gold, and therefore the 
amount should be razeed, under the scaling Ordinance of No- 
vember 18th, 1865; and that said loan was contrary to the 
laws and public policy of the United States. 

The affidavit and judgment, the fi. fa. and levy being in 
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evidence, plaintiff closed. The defendant read in evidence 
the bonds, the coupons from which were the basis of said 
foreclosure, of which a sufficiently substantial discription is 
given above, except that on their faces they were payable in 
“the lawful money of the Confederate States of America.” 
The President of the company then testifies that plaintiff 
bought said bonds, in 1863, at seven per cent. premium, for 
Confcderate currency, then worth but one-fifth as much as 
specie. He was asked, by plaintiff, if the company did not 
invest said Confederate currency in cotton, at ten and twenty 
cents per pound, for which it got forty cents per pound, after 
the war. The question was objected to and the objection was 
sustained. The Judge remarked, that but for said Ordinance, 
such bonds, so purchased from the company, would have no 
validity. The jury found for plaintiff only $471 87, on a 
specie basis, Said remark and the refusal to allow said ques- 
tion answered, are assigned as error. 


W. Por, S. Hatt, for plaintiff in error. 


WuittLe & GustTIN, for defendant. 


WARNER, J. 


The error assigned to the judgment of the Court below, in 
this case, is the refusal to allow the president of the company 
to be asked by plaintiff’s counsel, “if the company did not 
invest said Confederate currency in cotton, at ten and twenty 
cents per pound, for which it got forty cents per pound, after 
the war.” In sustaining the objection to’this evidence, the 
Court remarked, that “but for the Ordinance, such bonds, 
so purchased, from the company, would have no validity.” 
This is also assigned as error. In our judgment, the question 
proposed to the witness was not admissible under the provi- 
sions of the Ordinance of 1865. 

Although the Court may have given a wrong reason for 
its judgment, still, if the judgment of the Court was right 
upon the question, this Court will not reverse it on that 
ground. 

Let the judgment of the Court below be affirmed. 
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Joun J. BAGWELL AND WIFE, plaintiffs in error, vs. JAMES 
M. Heap, defendant in error. 


A bill, praying for an injunction, was presented to the Judge in vacation 
for his sanction, which was refused: Held, that, as the complainant 
had a complete and adequate remedy at law in regard to the several 
matters, as charged and set forth in his bill of complaint, the injunc- 
tion prayed for was properly refused. 


Injunction. By Judge GREEN. Spalding County. Cham- 
bers. September, 1869. 


In 1863, Head held six notes, made by Bagwell, for $300 00 
in the aggregate, and agreed that if Bagwell would pay him 
during that year he would receive the amount in Confederate: 
currency. Bagwell sold part of the land on which he lived 
to raise said currency, and tendered it to one Camp, Head’s 
father-in-law and agent, in December, 1863; but, Camp re- 
fused to receive it, saying he did not have the notes, nor 
know whether the sum tendered was the correct amount. In 
December, 1865, Head told Bagwell that he, Head, would 
have accepted his said tender had he been present when it 
was made. Head sued Bagwell in April, 1866, on said notes 
in a Justice’s Court. Bagwell was ignorant, and was advised 
by an attorney to let the suits proceed, and object when his 
property was about to be sold. In March, 1866, judgments 
were entered on said notes, and in September, 1866, fi. fas. 
issued upon said judgments. One of the fi. fas. did not 
show from what Court it issued, and it was not stated in 
either of two others of them when said judgments were 
obtained. In June, 1867, one Johnson, a bailiff, levied said 
fi. fas. upon a wagon, and in May, 1867, levied one of them 
on one hundred acres of land, now claimed as his homestead, 
and in June, 1867, levied the others on the land without hav- 
ing disposed of the levy on said wagon. Bagwell filed his 
affidavit that these fi. fas. were proceeding illegally, because 
the debts were contracted prior to June, 1865, and were pro- 
hibited from being enforced by the 17th section of the 5th 
Article of the Constitution of 1868, and the order of Gen- 
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eral Meade enforcing it. Bagwell attended at the times and 
place of holding Justice’s Court for several months, intend- 
ing to inform his attorney if any action was taken in the 
matter, but saw nothing done. In fact, the Justice, without 
notice to Bagwell, and clandestinely, dismissed the affidavit, 
On the 6th of August, 1869, said Johnson entered on said 
ji. fas. that said wagon had been taken from his possession, 
without his knowledge or consent, and that he could find no 
personal property on which to levy these fi. fas. The sheriff 
of Spalding county advertized said land for sale under said 
levy in November, 1868. Bagwell then applied to the Ordi- 
nary to have said land set apart as his homestead. Head 
resisted it, and his application was refused, and Bagwell 
appealed to the Superior Court. At the trial, in August, 
1869, Head’s attorneys withdrew all objections, and said land 
was set apart as his homestead, according to law. The land is 
worth $300 00, and is all he and his wife have. They have 
no children. He further averred that the Justice and bailiff. 
were but pretended officers, and said acts were void, because at 
their dates there was no legal civil government in this State. 

Bagwell and his wife, upon these statements, prayed an 
injunction against said fi. fas., that the judgments be vacated, 
and Bagwell be allowed to defend against the notes, and that 
his said homestead be protected from sale. The Chancellor 
refused the injunction because the remedy was adequate at 
law. This is assigned as error. 


D. N. Martin, by W. P. Price, for plaintiffs in error. 
 Prepies & STEWART, for defendant in error. 


WARNER, J. 


In looking through the record in this case, it is our judg- 
ment that the complainants had a complete and adequate 
remedy at law in regard to the several matters charged and 
set forth in this bill of complaint, and that the, injunction 
prayed for was properly refused. 

Let the judgment of the Court below be affirmed. 


: ' 
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D. H. Witcox & Company, plaintiffs in error, vs. CHARLES 
Srrone, defendant in error. 


When an action was instituted by the plaintiffs against the defendant, to 
recover the value of sundry bags of Phoenix Guano, and the defend- 
ant plead that the guano was not a merchantable article, and not 
reasonably suited to the use for which it was purchased and worth- 
less as a fertilizer, and the jury, on the trial of the case, found a 
verdict for the defendant: Held, that this Court will not control the 
discretion of the Court below in refusing to grant a new trial, when 
there is sufficient evidence in the record to sustain the verdict, and no 
rule of law violated in allowing the evidetice to go to the jury, or in 
the charge of the Court. 


New Trial. Before Judge GreEeN. Newton Superior 
Court. March Term, 1869. 


D. H. Wilcox & Company sued Strong for the price of 
sundry bags of Phoenix Guano sold him in 1866. He pleaded 
the general issue, and that plaintiffs represented the guano as 
a good fertilizer, when in fact it was worthless. There was 
at the trial no controversy as to the delivery, or price ; plain- 
tiffs showed by a witness that it was genuine Pheenix Guano, 
that it was a good fertilizer, that plaintiffs had sold it since 
1861, and that it gave general satisfaction, and said it some- 
times failed because of improper use, or Grought, and that 
1866 was a dry year. 

For the defendant, one witness said he used such as a manure 
in 1860 and it was worthless. Another said he bought some 
of plaintiffs, in 1866, it was impure, had brick dust, etc., in it, 
and was worthless. Another said he bought some said to be 
from plaintiffs, and it was worthless. Srrone testified how 
he used it and that it was worthless. Two of his neighbors said 
it did Strong’s crop no good, and one of them said‘ his unma- 
nured land, separated only by a fence from Strong’s, where this 
article was used, bore as good a crop as Strong’s did. 

This comparison of crops andthe evidence of use of such 
manures in 1860, were objected to, but allowed by the Court. 
And these witnesses told how Strong used the article, the 
quality of his land, the nature of the seasons, ete. 
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In rebuttal, plaintiff proved what they had represented as 
to said article, examined over a dozen witnesses, who had, in 
different counties, used the article, bought of them in 1866, 
and found it a good manure, and one who said he thought it 
did good on Strong’s land. | The jury found for the defend- 
aut. The plaintiff’s attorneys moved for a new trial, upon 
the ground that the Court erred in‘ allowing the evidence 
objected to above, and because the verdict was strongly and 
decidedly against the weight of the evidence. The Court re- 
fused a new trial, and that is assigned as error. 


A. B. Srams, J. J. Fuoyp, for plaintiffs in error, 
CiarK & Pace, for defendant. 
WARNER, J. 


This Court has repeatedly ruled, that it will not control 
the discretion of the Court below, in refusing to grant a new 
trial, when there is sufficient evidence in the record to sustain 
the verdict, and no rule of law is violated, in allowing the 


evidence to go to the jury, or in the charge of ‘the Court. - 


There is sufficient evidence in this record to sustain the ver- 
dict which the jury have found. - 
Let the judgment of the Court below be affirmed. 





Harry Camp, trustee, plaintiff in error, vs. Danien N. 
BakEr, defendant in error. 


On the trial of a scire facias to revive a dormant judgment, the defend- 
ant therein offered’ evidence to prove that the notes upon which the 
judgment was obtained were paid off before the rendition of the judg- 
ment, which evidence was rejected by the Court: Held, that the evi- 
dence so offered, without more, was properly rejected by the Court 
below. 


Dormant judgment. Evidence. Before Judge GREEN. 
Newton Superior Court. September, 1869. 
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In June, 1860, Baker obtained a judgment in said county 
against Harry Camp, trustee for Sarah A Camp, principal, 
and one Johnson, security, which became dormant. WSceire 
facias was issued for its revival. Camp pleaded that the 
note upon which said judgment was founded was paid before 
judgment, and claimed the benefit of the Relief Law. At 
the.trial, Camp’s attorney moved to continue said cause, be- 
cause of the absence of a witness by whom he could prove 
said payment. The continuance was refused. He then of- 
fered to prove it by another witness, but the Court held that 
the evidence was inadmissible. No other evidence was of= 
fered and the judgment was revived. 

The refusal to continue and the ruling out said evidence, 
are assigned as error. | 


A. B. Suis, for plaintiff in error. 
W. W. CLARK, for defendant. 


WARNER, J. 


The error complained of in this case is, that the Court: re- 
fused to allow the defendant, on the trial of a scire facias, to 
revive a dormant judgment, to prove that the notes upon 
which the judgment was obtained had been paid off before 
the rendition of the judgment. There was no error in the 
Court below in rejecting the evidence offered. 

Let the judgment of the Court below be affirmed. 
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R. H. Jackson, administrator, plaintiff in error, vs. Nancy 
JACKSON,.administratrix, defendant in error. 


A suit was instituted on a note by Nancy Jackson, administratrix of 

| James Jackson, against, Robert H. Jackson, administrator of Alfred 
Jackson, and on the trial thereof Nancy Jackson was offered asa 
witness in relation to certain transactions which took place after the 
death of the respective intestates, touching the payment of the note, 
and other matters connected therewith: Held, that Nancy Jackson 
was a competent witness under the provisions of the Code, but that 
she could not testify as to any facts which cam@ to her knowledge by 
reason of the confidential relation of husband and wife during her 
coverture as the wife of the intestate. 

When there were three credits on the note sued on, one of which was 
uncertain and doubtful as to the amount and date thereof, and the 
jury found a verdict for the plaintiff for principal, interest and costs: 
~Held, that the verdict was not sufficiently certain, according to the 
facts in this case, to authorize a judgment to be entered thereon for 
any definite sum. 

When, on the trial of a case, one of the jurors appeared in the morning 
to be intoxicated, and the attention of the Court having been called 
to his condition, and the parties litigant consented to let him remain 
on the jury, and try the case in his then condition, but it appearsby - 
the affidavits of the bailiff and others, that, after the jury had been 
charged with the case in the evening of the same day, he left the jury 
and drank more liquor, and otherwise misbehaved, that he conversed 
with persons during the trial in relation thereto, and said ‘that he 
was against the defendant because he was a war man,’’ which facts did 
not come to the knowledge of the defendant until after the trial: 
Held, that by consenting to take the juror in the morning in his then 
intoxicated condition, the defendant did not consent that he should 
drink any more ardent spirits, nor can such consent be construed so 
as to sanction his subsequent improper conduct in the evening, after 
being charged with the case. Besides, he was a prejudiced, and not 
an impartial juror, and according to the ruling of this Court in Bla- 
lock vs. Phillips, 38th Georgia Reports, 216, the verdict should have 
been set aside. . 


Competency of wife. Misconduct of juror. Uncertainty. 
Before Judge Bigby. Heard Superior Court. March Term, 
1869. 


On the 9th of February, 1863, A. H. Jackson gave to 
James Jackson his promissory note for $5,216 32-100, due at 
one day after date. They died. Nancy Jackson adminis- 
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tered upon James Jackson’s estate, she being his widow, and 
R. H. Jackson administered upon the estate of A. H. Jack- 
son. She, as administratrix, sued R. H, Jackson, as admin- 
istrator, on said note. The defence was an effort to scale it 
under the Ordinance of 1865, and to reduce it under the 
Relief Act of 1868. 

The trial began in the evening. Plaintiff’s counsel read 
in evidence the note. On it were credits as follows: “ Re- 
ceived 18th March, 1863, two thousand one hundred and fifty- 
two 50-100 dollar# it being for twenty bales of cotton sold 
on the 18th March, 1863. JAmeEs Jackson.” “ Received 
seven hundred dollars, in part payment on the within note. 
April 25th, 1866. Nancy Jackson, administratrix.” There 
‘was also on it, in pencil mark, writing as follows: ‘“‘ Received 
on the within note the amount of my cotton at twenty cents 
per pound. March 18th,” with the additions of the fig- 
ures “186,” followed by another figure, which plaintiff’s 
counsel thought was a 3, but which defendant’s counsel con- 
tended wasa4ora5d. Plaintiff’s counsel introduced evidence 
tending to show that this note was in renewal of an ante 
bellum note given for land. 

Court adjourned till next morning. When the jury re- 
assembled,-one of them was drunk. The Court called the 
attention of counsel upon both sides to this, and inquired 
what they would do. Judge Featherston, one of defendant’s 
counsel, said he was willing to let him remain on the jury, 
and plaintiff’s counsel consented» The juror. was then so 
drunk that it was plain that he was incompetent. The Court 
then fined the juror $1500. Judge Bigham, also counsel 
for defendant, asked the Court to put his order in the shape 
of a rule nisi and let the juror show cause next morning, as 
he might get into a condition by that time to explain his 
conduct. ) 

Upon said consent of counsel, the Court ordered the cause 
to proceed with the drunken man on the jury. During the 
adjournment for dinner said juror again drank liquor, and 
conversed with persons, and said that he “ was against de- 
fendant, because he was a war man.” Defendant testified to 


- 
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facts tending to show that plaintiff agreed that said note 
should be scaled, and that said payment to her was to have 
been accepted as a full payment of the note. Plaintiff, on 
her own behalf, testified, denying such an understanding and 
stating facts learned by her while attending to her husband’s 
business for him in his lifetime, touching the consideration, 
etc. This was allowed, though she was objected to upon the 
ground that she was incompetent. Other testimony was in- 
troduced pro and con as to the value of the land, the facts 
and circumstances of the trade, the loss of property by defend- 
ant, etc. The case was argued, the jury was charged, and 
retired about sundown to make up their verdict. Before the 
jury began considering the cause, said juror, without the con- 
sent of the bailiff in charge of the jury, but against his 
remonstrance, went to a grocery, took another drink, and 
then returned to the jury-room. His only misconduct in the 
room appears to be, that he tried to get out to get more 
liquor. One of the jurors swore that he thought that the 
drunken man understood the cause as well, if not better, in 
the jury-room than when onthe trial. The verdict returned 
was “in favor of plaintiff for principal, interest and costs,” 
and without any explanation of it, judgment was entered up 
for $3,077 58, principal, $623 93, for interest, up to 19th of 
March, 1869, and costs of, suit. 

Defendant’s counsel moved for a new trial upon the grounds 
. that Nancy Jackson should not have been allowed to testify, 
because of the uncertainty of the verdict, and because of the 
misconduct of said juror, and they showed the said miscon- 
duct, and that all of it which ‘occurred after the consent to 
keep him on the jury came to the knowledge of the defend- 
‘ant and his counsel after the verdict was rendered. The new 
trial was refused, and error was assigned upon each of said 
grounds, and many others not passed upon here. 

None of the evidence was in the bill of exceptions, nor 
identified by the Judge, but this was waived by attorney for 
defendant in error. 
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L. H. Featuerston, B. H. Brncuam, C. W. Masry, 
for plaintiff in error, cited: as to competency of the widow: 
Irwin’s Code, section 3744, 3788; 2 Starkie, 399; 1st Gr. 
Ev., 384; as to the misconduct of the drunk juror, 15th 
Ga. R., 39; 11th, 444; 24th, 269; 26th, 528; 37th, 333; 
38th, 416; Graham & W. on N. Trials, 382-3-4-5, 561-2-3. 


Speer & SPEER, for defendant, replied: as to widow’s 
competency: Irwin’s Code, sec. 3798; Acts 1868, 139, 149, 
sec. 5; Adams. vs. Jones, 39th Ga. R.; 37th Ga. R., 118; 
36th, 567; the consent to take the drunk juror estops defend- 
ant: Broom’s L. Max., 103; 2 Gr. & W. on N. Trials, 149, 
474-5-6; 466-7-8-9; 36th Ga. R., 345; 37th Ga. R., 339; 
23d, 494; 18th, 537; as to the verdict “id certum est quod 
certum reddi potest”: 20th Ga. R., 50; 34th, 575; the re- 
mark of juror being without plaintiff’s consent, no ground 
for new trial: 2 Gr. & W. on N. Trial, 571-2-3, and that 
at any rate justice was done. 


WARNER, J. 


Mrs. Jackson was a competent witness on the trial of the 
case, under the 3798th section of the Code, but she should 


_ not be allowed to testify as to any fact which come to her 


knowledge by reason of the confidential relation of husband 


' and wife, during her coverture, as the wife of her deceased 


husband: 1st Greenleaf’s Evidence, sections 254, 337. 

The jury found a verdict for the plaintiff for principal, 
interest and costs. In view of the fact that one of the cred- 
its on the note was uncertain, both as to the amount and date 
thereof, and was disputed on the trial, the verdict in this case 
was too uncertain to authorize a judgment to be entered 
thereon for any definite sum. The jury should have found, 
by their verdict, whether they allowed or disallowed the dis- 
puted credit by finding a definite sum for the plaintiff. When 
there is no dispute as to the amount due on a note, or as to 
the amount of the credits thereon, the verdict of the jury 
will be considered sufficiently certain which can be made cer- 
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tain by reference to the undisputed sum due on the note, but 
that is not the case here. 

By consenting to take the juror, Fuller, in the morning, 
in his then intoxicated condition, the defendant did not con- 
sent that he should drink any more ardent spirits, nor can 
such consent be construed so as to sanction his subsequent 
improper conduct in the evening after being charged with 
the case. Besides, he was a prejudiced, and not an ¢mpartial, 
juror, as appears from his declarations sustained by the affi- — 
davits in the record, having declared “that he was against 
the defendant because he was a war man.” These facts did 
not come to the knowledge of the defendant until after the 
trial. According to the ruling of this Court in Blalock vs, 
Phillips, 38th Georgia Reports, 216, the verdict should have 
been set aside, and a new trial should have been granted. 

Let the judgment of the Court below be reversed. 





GeorcE T. ConNELL, plaintiff in error, vs. Tomas VAUGHN, 
- defendant in error. 


A motion was made, in the Court below, to open a judgment obtained 
prior to the Ist day of June, 1865, for the purpose of having the same 
scaled, as provided by the 2nd section of the Relief Act of 1868, upon 
the ground that the defendant in the judgment had lost a large amount > 
of property by the results of the war, withont any fault of the plain- 
tiff, so far as the record shows, which motion was overruled by the 
Court: Held, that the defendant in the judgment did not make out 
such a case as entitled him to any equitable relief, under the provi- 
sions of the Act of 1868, and that the judgment of the Court below 
should be affirmed. 


Relief Law. Motion to Reduce J udgment. Decided by 
Judge Biepy. Carroll Superior Court. April Term, 1869. 


Vaughn held a judgment against Connell founded upon a 
debt contracted prior to June, 1865. He moved to have this 
judgment submitted to a jury, under the second section of the 














. 
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Relief Act of 1868, for the purpose of having the jury re- 
duce it. The ground upon which he claimed it should be so 
submitted was, that, at the time he contracted said debt, he 
owned seventeen slaves, worth $17,000 00, and choses in action 
worth $5,000 00, all of which had been lost by reason of the 
late war between the United States and the Confederate States, 
and without his fault. The Court refused to aHow it sub- © 
mitted to the jury, upon the ground that that section of the 
“Relief Law” isin conflict with the 31st section of the 1st 
article, and with the 5th and 6th section of the 11th article 
of the Constitution of Georgia, and with the 10th section of 
the Ist article of the Constitution of the United States. 
This refusal is assigned as error. ~ (This cause was argued at 
June Term, 1869, and held up by the Court.) 


Austin & REEsE, by L. J. GLENN, for plaintiff in error. 


B. OLIvER, for defendant. 


WARNER, J. 


The defendant in the judgment did not make such a case, 
in the Court below, as entitled him to any equitable relief, un- 
der the provisions of the Act of 1868, according to the pre- 
vious ruling of a majority of this Court. I concur in affirm- 
ing the judgment of the Court below, in this case, on the 
ground that the second section of the Act of 1868 is uncon- 
stitutional and void, the same being in conflict with the Con- 
stitution of this State, and the Constitution of the United 
States. 

Let the judgment of the Court below be aifirmed. 
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\ a if ; ‘ 
R. M. Rose & Company, plaintiffs in error, vs. WILLIAM 
GRAY, defendant in error. 


G., a stone and marble cutter, made and delivered to B. & Brother a 
‘marble counter-top,’’ and afterwards B. and Brother sold the same to 
R. & Company, who, so far as the record shows, purchased it without 
notice of the lier of G., the stone and marble cutter, for his labor and 
expenses due therefore: Held, that the lien of the stone and marble 
cutter, under the provisions of the Code, can be enforced for the work 
done, and materials furnished, as against the parties to whom the 
‘marble counter-top’? was sold and delivered, and those claiming 
under them with notice of the lien; but thatthe stone and marble cut- 
ter’s lien cannot be enforced against third persons, who were bona fide 
purchasers of the ‘‘ marble counter-top’’ without notice of the stone 
and marble cutter’s lien thereon. 


Certiorari. Stone-cutter’s Lien. Decided by Judge Pops, 
Fulton Superior Court. May Term, 1869. 


On the 2nd of July, 1867, Gray, made and delivered to 
A. F. Burnett & Brother a marble counter-top, at the agreed 
price of $84 50. <A. F. Burnett & Brother afterwards paid 
Gray thereon $51 50. While the balance was due, A. F. 
Burnett & Brother sold and delivered it to R. M. Rose & 
Company, who purchased it without any notice of the lien of 
Gray, so far as the record shows, On the 4th of April, 1868, 
while R. M. Rose & Company were in possession of said 
counter-top, Gray filed his petition against A. F. Burnett & 
Brother, before a Justice of the Peace, for a judgment and 
lien on said counter-top, for said balance ;judgment was ren- 
dered in his favor against the counter-top and execution was 
issued and levied on the same. R. M. Rose & Company 
claimed it, and, upon these admitted facts, the parties submitted 
to the decision of said Justice, whether said Gray’s lien was 
good against the counter-top, each reserving the right of 
certiorari. The Justice held that Gray, as a stone-cutter, 
had a lien on said property, good against said R. M. Rose & 
Company. Certiorari was sued out and Judge Pope sustained 
the decision of the Justice of the Peace. This is assigned as 


error. “s 
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MILLEDGE & CLARK, for plaintiffs in error. 
J. M. Catuoun & Sons, for defendant. , 


WARNER, J. 


The lien of a stone and marble cutter, under the 1974th 
section of the Code, can be enforced for the work done and 
materials furnished, as against the parties to whom an article 
in their line of business is sold and delivered, and those 
claiming under them, with notice of the lien; but a stone 
and marble cutter’s lien cannot be enforced against third per- 
sons who are bona fide purchasers of articles made by them in 
their line of business, without notice of the stone and marble 
cutter’s lien thereon. There is no evidence, in the record, 
that Rose & Company, who purchased the. “ marble counter- 
top” from Burnett & Brother, had any knowledge of the 
lien of Gray on it, for the balance of the money due there- 
for by Burnett & Brother to him. | 

Let the judgment of the Court below be reversed. 





G. W. Howser, plaintiff in error, vs. W. T. Evans, admi- 
nistrator, defendant in error. 


The parties submitted certain matters, in controversy between them, to 
arbitration, and the arbitrators made an award against one of the par- 
ties, for the sum of $287 50, in gold, which award was made the judg- 

' ment of the Court. After the passage of the Relief Act of 1868, the 
defendant made a motion inthe Court to open the judgment, under the 
provisions of that Act, which was allowed, and. on the trial of the is- 
sue found thereon, the jury, after hearing the evidence on both sides, 
returned a verdict in favor of the plaintiff for the sum of $398 50, prin- 
cipal, and $16 78, interest; whereupon, the defendant moved fora new 
trial, on the grounds that the verdict was contrary to the evidence, and 
strongly and decidedly against the weight of the evidence, and the prin- 
ciples of equity and justice, and against the charge of the Court. The 
motion for a new trial was refused: Held, that as there was no error 
alleged to the charge of the Court, that the verdict of the jury was right, 
under the law and the facts of tke case, as shown by the record, the 
motion for new trial was properly overruled. 

Held, further, that this is a proper case in which damages should be 
awarded, as provided by the 4221st section of the Code. 
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Relief Act. Damages for delay. Before Judge Parrorz, 
Catoosa Superior Court. August Term, 1869. 


On the 6th of October, 1862, Howser gave his note for 
$400 00, payable to J. M. Roach, or bearer, on the Ist of 
October, 1863, on which he paid $50 00, on the 17th of 
March, 1863. Roach died owning this note and it came to 
the possession of Evans, his administrator. On the 8rd of 
December, 1866, Evans, as such administrator, and Howser, 
submitted to arbitrators how much Howser should pay on 
said note. Their award was that he should pay $287 50, in 
gold. This award was entered upon ‘the minutes of said 
Court, in vacation. In November Term, 1868, an order was 
taken making it the judgment of said Court, as of, May Term, 
1867. 
In July, 1869, Howser moved to open said judgment and 
submit the matter de novo to a jury under the Relief Act of 
1868. This was done in August, 1869. Howser’s counsel _ 
read in evidence said note, submission, award and judgment, 
and then examined Howser as a witness. He said he bought 
certain land from Roach, at $1,200 00 to be paid in Con- 
federate currency, that he paid $400 00 in cash, gave another 


~ note for $400 00, due the Ist of September, 1863, and the 


note above described ; that Roach said to him that Con- 
federate money was as good to him as gold; he paid the 
$400 00 due on the 1st September, 1863, and the $50 00 
credited as aforesaid, in Confederate currency ; that when the 
last note was due he tendered the full amount to Roach in 
Confederate currency, but Roach refused to accept it ; that in 
1864 he tendered $100 00, in greenbacks, to Roach, but he 
would not take it, saying it was “war money ;” with this 
$100 00 Howser bought a mare and some one stole her 
that he paid Evans, as administrator, $34 20, in United States 
currency, on the 30th of August, 1867, and took a receipt 
for $20 40, being its gold value, and on 7th September, 1867, 
paid him $13 18, as $9 42, in gold, and again on the 30th 
of October, 1867, he paid him $34 30, as $20 40, in gold, 
and he testified that the land bought was now worth $500 00. 
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By other evidence it appeared that one dollar in gold bought 
$2 50 in Confederate currency, at the date of the note, and 
in October, 1863, it bought $15 00 of such currency, and 
that Howser had paid Evans forty other dollars, when and in 
what, did not appear. Three witnesses testified as to the present 
value of said land, and they put it at $900 00, $700 00 and 
$1,000 00, in United States currency, respectively. The 
Court gave in charge the Relief Act of 1868. The jury 
found a verdict for $398 .70, principal, and $16 78, for in- 
terest and $—— for costs, without specifying wheies it was for 
specie or United States currency. 

Howser’s counsel moved for a new trial upon the grounds 
that said verdict was strongly and decidedly against the weight 
of the evidence and contrary to the charge of the Court. 
The new trial was refused, and that is assigned as error. 


G. W. Bruce, by E. F. Hoa, for plaintiff in error, said 
the award was conclusive, as to amount due by Howser: 
White vs. Haslett & Rucker, at this Term; the tender of 
Confederate’ currency raised’ an equity in his favor: Bonner 
vs. Martin, tnis Term; the judgment should have at least 
been credited by the payments proved. 


Dopson & Payne, for defendant. 


WARNER, J. 


The error assigned to the judgment of the Court below, 
in this case, is in refusing to grant a new trial, on the ground 
that the verdict of the jury was strongly and decidedly against 
the weight of the evidence, and contrary to the charge of the 
Court. There is no error of lawcomplained of in the rulings 
of the Court on the trial of the case. This Court has ruled 
at least one hundred times, that it would not control the dis- 
cretion of the Court below, in refusing to grant a new trial, 
on the ground that the verdict was contrary to the evidence, 
when there was evidence in the record to sustain the verdict, 
and no rule of law was violated. We think the verdict of 
the jury, in this case, is clearly sustained by the evidence in 
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the record, and if parties will come here for the purpose of 
having the rule above stated re-afirmed, it is their legal 
right to do so, but it will be re-affirmed with ten per cent, 
damages, a8 provided by the 4221 section of the Code, as the 
object in bringing it here, in view of the repeated rulings of 
this Court, must be for delay only. 

Let the judgment of the Court below be affirmed, and 
damages awarded. 





REVEL EpWARDs, plaintiff in error, vs. SIMEON DALY, de- 
fendant in error. 


An action of trover, for the recovery of a horse, was pending in the 
Superior Court, and in March, 1868, a military order was issued by 
General Meade, ordering that the suit should be dismissed by the Court, 
but the order was not produced in Court, though the sheriff swore that 
he had received an order in substance as above stated. There had 
been two terms of the Court held since the order was issued ; at the 
first term thereafter the defendant was in Court, and continued the 
case on account of the sickness of one of his counsel, having in his 
possession an official copy of the military order, at that term of the 
Court. At the next term of the Court the case was continued by the 
defendant on account of his own sickness, at which term one of his 
counsel had the order in his possession ; but at neither term was there 
any motion made to dismiss the case, nor was the order brought to the 
attention of the Court. It was also shown to the Court that both par- 
ties had subpcenaed witnesses, and prepared the case for trial at the 
present term of the Court, when, on motion, the presiding Judge dis- 
missed the case: Held, that inasmuch as the defendant failed to pro- 
duce his military order to the Court, and move a‘dismissal of the case 
until after the restoration of civil authority in the State, but proceeded 
to continue the case from term to term, and put the plaintiff to the 
expense and trouble of preparing the same for trial, it was error in the 
Court below to dismiss the plaintiff’s case at the last term of the Court 
at the plaintiff’s cost, on motion of the defendant, under the military 
order issued in 1868. 


Military Orders. Before Judge Parrorr. Catoosa Supe- 
rior Court. August Term, 1868. 


In October, 1865, Edwards brought trover and bail against 
Daly for a horse, averred to have been converted by Daly on 
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the 1st of April, 1865.. In November, 1866, Edwards ob- 
tained a judgment for $130 00 damages, and $— costs. Daly 
appealed. Pending this appeal, Daly obtained the follow- 
ing order : 





‘* Heapquarrers, 38RD Minirary Disrrict, 
Department of Georgia, Florida and Alabama, 
Atianta, Ga., March 7th, 1868. 
(Special Order, No. 51—Extract. ) 


III. Whereas two suits are on the civil docket in trover, plaintiff Reuel 
Edwards, and one on the criminal docket for robbery, plaintiff, the State, 
one pending in Catoosa Superior Court, State of Georgia against Simeon 
Daly, and it has been satisfactorily shown to the Major General Com- 
manding that the taking of the horse, for which the defendant is sought 
to be held responsible, was ordered by the United States military author- 
ities, and was not the personal act of said Daly, which view of the case 
is concurred in by the Honorable James Milner, Judge of said Superior 
Court: Therefore, it is hereby ordered that the above named suits in 
Catoosa Superior Court be discontinued or dismissed by the Court with- 
out further costs to said Daly than he has already paid 


. By order of Major General Meape. 
R. C. DRUM, Ass’t Adj’t General. 


Official: Grorce Meads, A. D. C. 
To Sheriff of Catoosa county, Georgia.’’ 


This order was delivered to the sheriff. At the next term 
Daly continued the case because of the absence of his leading 
counsel ; at the next term he again continued the case, because 
of his sickness; at the first continuance Daly had an official 
copy of said order in his pocket, and at the second his coun- 
sel, who made the showing for a continuance had it in his 
pocket, but at neither term was any motion made to dismiss 
the case, nor was the attention of the Court in any way called 
to said order. 

Both parties had subpcened “witnesses, and prepared the 
cause for trial,at August Term, 1869. When the cause was 
called for trial, Daly’s counsel produced said order, and moved 
upon it, to dismiss the cause. The Court dismissed the cause 
and entered judgment in favor of Daly against Edwards for 
the costs since and before said order was issued, including 
that which Daly had paid. Plaintiff in error says that the 
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Court erred in dismissing the cause, and in compelling Ed- 
wards to pay the costs which Daly had paid. 


Dopson & Payne, E. F. Hoas, for plaintiff in error, 
No appearance for defendant in error. 


WARNER, J. 


-The error assigned to the judgment of the Court below in 
this case is, in dismissing the plaintiff’s action on the state- 
ment of facts presented by the record. In our judgment, 
inasmuch as the defendant failed to produce his military order 
to the Court, and make a motion therein for a dismissal of 
the case until after the restoration of civil authority in the 
State, but proceeded to continue the case from term to term, 
and put the plaintiff.to the expense and trouble of preparing 
the same for trial, it was error in the Court below to dismiss 
the plaintiff’s case at the last term of the Court at the plain- 
tiff’s cost, on motion of the defendant, under the military 
order issued in 1868. The case should have been tried and 
disposed of in accordance with the laws of the land which 
govern and regulate the proceedings in the civil tribunals of 
the State. 

Let the judgment of the Court below be reversed. 





RANDELL & Company, plaintiffs in error, vs. Louts D. 
McLatIn, assignee, defendant in error. 


F. was declared a bankrupt, in the District Court of South Carolina, 
about the lst of January, 1869, R. & Company had obtained a judg- 
ment against F., in the District Court of South Carolina, for a debt due 
them by F., the bankrupt, on the 21st August, 1864.’ R. & Company 
sued out an attachment, in this State, against F., the bankrupt, based 
upon the judgment obtained against him in the District Court of South 
Carolina, which was levied, by asummons of garnishment, served up- 
on B. & M., as garnishees. The attachment was taken out on the 8th 
of December, 1868, and served upon the garnishees the same day, 
about one month prior to the time F. was declared a bankrupt. M., 

















Ses, eS OF 


yy 


e 
~~ 











ATLANTA, DECEMBER TERM, 1869. 163 





Randell & Company vs. McLain. 





the assignee of the bankrupt, moved the Court to dissolve the attach- 
ment, on the ground that the same had been taken out within four 
months prior to the time F’. was declared a bankrupt. The Court sus- 
tained the motion and dissolved the attachment: Held, that the judg- 
ment obtained in the District Court of South Carolina could not be 
collected in this State, except by a suit thereon, at common law, or 
by process of attachment, and that, in either case, the proceeding in- 
stituted to collect the judgment debt in the Courts of this State, was 
mesne process; and that inasmuch as the 14th section of the Bankrupt 
Act of 1867 declares that the title to the property of the bankrupt 
shall vest in the assignee, although, the same is there attached on mesne 
process, as the property of the debtor, and shall dissolve any such at- 
tachment, made within four months next preceding the commence- 
ment of said proceeding, there was no error in the judgment of the 
Court below, ordering said attachment to be dissolved. 


Bankruptcy. Practice. Lien. Before Judge ScHLEy. 
Chatham Superior Court. May Term, 1869. 


In December, 1867, Randell & Company sued Peter Dun- 
bar and John Franz, partners, under the style of Dunbar & 
Franz, in the District Court of the United States, for the 
District of South Carolina, and on the 21st of August, 1868, 
obtained a judgment against them. On the 8th of December, 
1868, Randell & Company, in said county, sued out an at- 
tachment upon said judgment, and had garnishment served 
upon Blue & Meyer. They answered that they owed Franz 
$619 88. About the Ist of January, 1869, Franz was de- 
clared a bankrupt, in said District Court, and Louis D. Mc- 
Lain wasselected as his assignee. In June Term, 1869, of said 
Superior Court, McLain was made a party defendant to said 
attachment, and moved to dismiss said garnishment, because 
of said bankruptcy. The Court dismissed the garnishment 
and ordered that Blue & Meyer pay said sum to McLain. 

Randell & Company say that it was erroneous to allow 
McLain to be made a party for such purpose, and to dismiss 
the garnishment and pass said order, 


FLEMMING & LESTER, for plaintiffs in error. 


Jackson, Lawton & BassInGER, for defendant. 
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WARNER, J. 


The judgment obtained in the State of South Carolina, in 
the District Court, could not be collected in this State, except 
by a suit thereon, at common law, or by process of attach- 
ment; and, in either case, the proceeding instituted to col- 
lect the amount of the judgment debt in this State was mesne 
process. The 14th section of the Bankrupt Act declares, 
that the title to the property of the bankrupt shall vest in the 
assignee, although the same is then attached on mesne pro- 
cess, as the property of the debtor, and shall dissolve any 
such attachment made within four months next preceding 
the commencement of said proceeding. The attachment was 
taken out and levied upon the property of the bankrupt, in 
the hands of the garnishee, within Jess than four months 
preceding the time Franz was declared a bankrupt. There 
was no error in the Court below in dissolving the attachment, 
upon the statement of facts presented by this record. 

Let the judgment of the Court below be affirmed. 





THE STATE ex relatione R. G. FutGuHAM, plaintiff in error, 
vs. B, B. Jounson, defendant in error. 


A writ of guo warranto was filed in behalf of, the State of Georgia on 
the relation of Fulgham against Johnson for the, purpose of inquiring 
by what authority the defendant, Johnson, assumed to exercise and 
perform the office and duties of tax-collector of the county of Pulas- 
ki, and on the hearing of the case, the Court decided that Fulgham was 
the legally elected tax-collector for that county, and that Johnson 
was not, and rendered a judgment of ouster against said Johnson, 
ousting him from said office and the exercise and enjoyment of the 
privileges, duties and emoluments of the same, and ordered that the 
Clerk of the Court should transmit a certified copy of the judgment 
of the Gourt in that case to the Governor of the State for his action. 


After the rendition of the judgment of ouster against Johnson, an appli- © 


cation was made to the Court for a rule calling upon Johnson to show 
cause why an attachment for contempt should not be issued against 
him for continuing to perform and exercise the office and duties of 
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tax-collector in said county, which application was refused: Held, 
that the issuing of a writ of quo warranto is not a proceeding on the 
equity side of the Court, and that, inasmuch as the judgment in this 
case, so far as the same related to the defendant, only ousted him from 
the office of tax-collector, without more, the legal effect of such judg- 
ment was to render null and void all his pretended official acts as such 
tax-collector, after the rendition of such judgment, and thus deprived 
him of all official authority as such tax-collector to interfere in any 
way with the legal rights of the citizens of that county in that capacity. 
The legal presumption is, that when the Governor is officially informed 
of the judgment of the Court rendered in this case, he will issue a 
commissioa to the party who, under the law, as declared by the judg- 
ment of the competent tribunal, is entitled to it. The judgment of 
the Court below is that Fulgham 7s entitled to the office under the laws 
of the State, and that Johnson is not. 


Quo Warranto. Contempt. Decided by Judge ALEX- 
ANDER. Pulaski Superior Court. October Term, 1869. 


In December, 1868, the State, upon the relation of Ful- 
gham, sued out quo warranto against Johnson, averring that 
in April, 1868, Fulgham was elected tax-collector of said 
county for two years from said last date, and was eligible, 
and entitled to hold said office, and yet Johnson had been 
commissioned as such tax-collector by the Governor, had 
given the bond and taken the oath required by law, and was. 
exercising the functions of that office, and praying that John- 
son show by what warrant he was so acting. Johnson ap- 
peared and pleaded his said commission as his warrant, and 
that Fulgham was ineligible to said office under the fourteenth 
amendment of the Constitution of the United States. Issue 
having been joined, the jury found that Fulgham was eligible 
to said office. Thereupon the Court passed an order ousting 
Johnson from said office. 

It was afterwards represented to the Court that the Gov- 
ernor refused to commission Fulgham, and that Johnson dis- 
regarded said order, and still exercised the functions of said 
office, and he was asked to grant a rule nisi, calling on John- 
son to show cause why he should not be punished for contempt 
for so doing. The Court refused to grant the rule upon the 
ground that the Court had no jurisdiction to enforce its said 
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judgment of ouster under these circumstances. This refusal 
is sssigned as error. , 


HANSELL, BurKE & Grice, by S. HAut, for plaintiff in 
error, cited Irwin’s Code, secs. 194, 4614, 3165, 3145; Pyron 
vs. Lowe, 8th Ga. R., 230; Lowe vs. Towns, Gov., 8th Ga. 
R., 360; Howard vs. Durand, 36th Ga. R., 346. 


Pate, Ryan & Watson, by LANIER & ANDERSON, for 
defendant in error. 


WARNER, J. 


This was an application made to the Court below by the 
plaintiff in error, for a rule calling upon the defendant to 
show cause why an attachment should not issue against him 
for contempt for continuing to exercise and perform the 
duties of tax-collector of Pulaski county after there had been 
a judgment of owster rendered against him by the Superior 
Court. It appears from the record that a quo warranto had 
been sued out in the name of the State, on the relation of 
Fulgham, who claimed to be the legally elected tax-collector 
of said county, against Johnson, alleging that the latter had 


‘usurped the office of tax-collector, and assumed to perform 


and exercise the duties thereof without authority of law. On 
the trial of this issue the judgment of the Court was, that 
Fulgham was the legally elected tax-collector, and that John- 
son was not, and judgment of ouster was rendered -against 
him. The Court ordered a certified copy of the judgment 
to be transmitted to the Governor of the State for his action. 

The issuing of a writ of quo warranto is not a proceeding 
on the equity side of the Court, but is a common law pro- 
ceeding; 3d Bl. Com., 257, 262. The legal effect of the 
judgment was to oust the defendant from the office of tax- 
collector, without more, and to render null and void all his 
pretended official acts as such tax-collector, after the rendi- 
tion of such judgment, and thus deprive him of all official 
authority, as such tax-collector, to interfere in any way with 
the legal rights of the citizens of that county in that capaeity. 
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The Court below acted upon the legal presumption (as it had 
- the right to do) that the Governor of the State, when official- 
ly informed of the judgment of the Court rendered in the case, 
that he would promptly comply therewith, and issue a commis- 
sion to the party, who, under the law, as declared by the judg- 
ment of the proper and competent tribunal of the State, is 
entitled to it. In the monarchial government of England the 
king never fails to comply with the judgments of his Courts 
even when a right is claimed against the Crown, and as was said 
by this Court in Lowe vs. Towns, Governor, 8th Georgia Re- 
ports, 373, “to presume that the Executive officer of the 
State would withhold the commission from one who has been 
judicially declared by a Court of competent jurisdiction, 
legally elected to the office, would be to say that such officer 
was above the laws of the people; that he had the right to 
exercise despotic power regardless of the laws of the people, 
and in the language of Chief Justice Marshall, at his discre- 
tion sport away the vested rights of individuals secured and 
protected by the laws of the land.” In our judgment, the 
Court below did not err in refusing the application for an 
attachment, and in giving the direction to the case which he 
did. Let-the judgment of the Court below be affirmed. 





Tuomas W. Jounson, plaintiff in error, vs. THomas J. 
STEWART, guardian, defendant in error. 


When an injunction was granted upon the ex parte application of the 
complainant in the bill, which ex parte order, so granted by the Judge 
in vacation, was excepted to by the defendant, and brought up to this 
Court without having made any motion before the Judge to revoke or 
dissolve the injunction, as provided in the 3151st section of the Code: 
Held, that the granting of the ex parte order for an injunction was not 
such a judgment, decision or decree of the Judge, heard at Chambers, 
as entitles the defendant to except to the same, and bring it before 
this Court by writ of error under the 4192d section of the Code. 


Bill of Exceptions. Equity Practice. Before Judge CLARK. 
Lee county. Chambers. August, 1869. 
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Stewart, as guardian of a female minor, filed his bill against 
Johnson, and upon the facts averred therein, prayed the Chan- 
cellor for an injunction against Johnson’s selling certain land 
and notes therein mentioned, and that said property be put 
into the possession of a Receiver, ete. On the 26th of August, 
1869, the Chancellor ordered subpeena and injunction to issue, 
and appointed a Receiver to take charge of, and control and 
manage said property as prayed for. 

On the 3d of September, 1869, without any motion having 
been made to vacate or modify said ex parte order, Johnson’s 
solicitors made out a bill of exceptions, averring that the 
said action of the Chancellor was erroneous, because there 
was no equity in the bill, because Stewart had an adequate 
common law remedy, and because the averments in the bill did 
not show any necessity for an injunction or a Receiver, and 
because Johnson had no notice of the application for said 
Receiver, and had the bill of exceptions duly certified, filed 
and served. When the cause was called here, counsel for 
Stewart moved to dismiss the same, upon the ground that, for 
want of a motion below to vacate or modify said order pre- 
viously had, the cause was prematurely brought up. 


F. H. West, G. W. Warwick, for plaintiff in error. 
Hawkins & Burke, for defendant in error. 


« WARNER, J. 


There was no motion made before the Judge to dissolve 
the injunction upon notice to the opposite party, as required 
by the 3151st section of the Code. The granting of the ex 
parte order by the Judge for an injunction was not such a 
judgment, decision or decree of a Judge, heard at Chambers, 
as entitles the defendant to except to the same, and bring it 
before this Court by writ of error, under the provisions of 
the 4192d section of the Code. 

Let the writ of error be dismissed. 
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WILLIAM SIRRINE, plaintiff in error, vs. RoBERT GRIFFIN, 
defendant in error. 


(McCay, J., having been of counsel in this case, did not preside.) 


A motion was made in the Court below to vacate and set the entry of 
satisfaction, made by the sheriff on a fi. fa., and upon the trial of an 
issue formed thereon, it appeared that the payment was made by the 
defendant in ji. fa., to the sheriff, on the 27th April, 1865, in Confed- 
erate Treasury notes, which were worthless at that time: Held, that 
the payment having been made after the failure of the Confederate 
Government, the Confederate Treasury notes failed with it, and that 
the payment of the fi. fa. in that currency was not a good and valid 
payment at the time said payment was made. 


Confederate Treasury notes. Before Judge HARRELL, 
Webster Superior Court. September Term, 1860. 


In September, 1863, Sirrine obtained a judgment against 
Griffin, in said Court. On the 27th of April, 1865, the dep- 
uty sheriff entered upon it a receipt for $267 00, in full of 
principal, interest and costs. At September Term, 1869, a 
rule nisi was granted, calling on Griffin to show cause why 
said satisfaction should not be annulled, because said sum 
was paid to said officer wholly in Confederate Treasury notes, 
which were at the time worthless and had ceased to be cur- 
rent. Griffin answered, that he did pay said sum in said cur- 
rency, but that it was done without fraud, and that, on that 
day, such treasury notes were not worthless, and were current 
in said county. Upon this answer issue was joined and a 
trial was had. 

On the trial, StrRINE swore that Griffin told him, in the 
Spring of 1865, that he had paid off said fi. fa., and that he 
paid it in said currency; that he asked Griffin if said pay- 
ment was not made after General Lee’s surrender, and when 
said currency was worthless, to which Griffin made no direct 
reply, but said that if Sirrine would not press the fi. fa. upon 
him he would pay its full amount the next fall out of the 
first cotton gathered, by him. Sirrine consented, and then 
Griffin said that he would have said entry of satisfaction 
erased, and have the Court to make the fi. fa. as good as it 
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was before said payment, and that Sirrine need give himself 
no trouble about the matter ; that two or three months after 
that conversation, Griffin told him, in presence of N. A, 
Smith, that he did not regard the payment as of any value, 
as said currency was worthless at the time. It was shown 
that on said day $1 00 in gold would buy $300 00 in such 
currency. 

GRIFFIN testified that he made said payment bona fide, in 
said currency; that it was then current, he having taken 
some of it that day, and that he did not remember saying, in 
presence of N. A. Smith, that he made said payment when 
and because said currency was worthless. The deputy sheriff 
and two others testitied that said currency then circulated in 
said county. It was shown that on the day of said payment 
the officer, notified said Smith that said fi. fa. was paid, and 
that the money was ready for him. In rebuttal, N. A. Smith, 
who seems to have been the attorney who sued out said judg- 
ment, testified that Griffin did, in his presence, tell Sirrine 
that he made said payment when he did because the currency 
was worthless; this was in presence of three or four others, 
when Griffin was not sober. A witness testified that General 
Lee surrendered on the 9th of April, 1865, (and he supposed 
the news had reached Webster county by the 27th of April, 
1865, on which day General Johnson also surrendered.) 

Pending the examination of the witnesses, Sirrine’s attor- 

- ney offered to prove the date of the contract upon which said 
judgment was based, but the Court rejected the testimony. 
The Court charged the jury that if defendant made said pay- 
ment in a currency in common circulation at the time the 
payment was made, bona fide, in order to discharge the fi. fa., 
the payment was good, and the issue should be found in 
Griffin’s favor, but if Griffin knew at the time that the said 
Treasury notes were worthless, and paid it to swindle Sirrine, 
they should find in Sirrine’s favor. They found in favor of 
Griffin. Sirrine’s attorney moved for a new trial upon the 
ground that said charge was erroneous, that the Court erred 
in rejecting said evidence of the date of the contract, and 
because the verdict was contrary to law and the charge, and 
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without evidence. The Court refused a new trial, and error 
is assigned on each of said grounds. 


N. A. Smita, for plaintiff in error. 
W. A. Hawxuss, for defendant in error. 


WARNER, J. 


The Confederate money was paid to the sheriff by the de- 
fendant on the 27th April, 1865, after the Confederate Gov- 
ernment had failed, and at that time was worthless, and was 
not a valid payment of the debt: Harley vs. Thornton, 2d 
Hill’s South Carolina Reports, 50%. 

Let the judgment of the Court below be reversed. 





P. C. PARKERSON, plaintiff in error, vs. W1LLIAM E. Ses- 
SIONS, defendant in error. 


Several judgment creditors held executions against the same defendant, 
and Sessions, the oldest judgment creditor, levied his execution upon 
the land of the defendant, which was sold at sheriff’s sale for $3010 00, 
which amount was not more than sufficient to pay off Sessions’ fi. fa., 
who, at the sale, became the purchaser of the land. After the sale 
the sheriff was notified to hold up the money by the attorney for the 

junior judgment creditors. At the next term of the Court a motion 
was made calling on the sheriff to show cause why he should not 
credit the amount of the sale of the land on Session’s fi. fa. This 
motion was resisted by the attorney for the junior judgment creditors, 
on the ground that Sessions had promised Hendry, the defendant in 
ji. fa., that if he would not move to have the judgment opened under 
the Relief Law, nor attempt to have a homestead laid off on the land, 
but allow the land to be sold under his judgment, and if he should 
become the purchaser thereof, at the sheriff’s sale, he would convey 
to the family of defendant a certain described portion of the land, but 
if he should not become the purchaser of the land, he would pay the 
defendant $1,500 00 of the proceeds arising from the sale of the land. 
There is no dispute as to the fairness of the sale, or that the land was 

. not sold for its full value. The Court ordered Sessions’ fi. fa. to be 
credited with the amount of the sale of the land, less the costs, com- 
missions of sale, etc.: Held, that upon the foregoing statement of 
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facts, there was no error in the judgment of the Court below ordering 
Sessions’ fi. fa. to be credited with the amount for which the land 
sold, the same being the oldest fi. fa. in the sheriff’s hands. 


Homestead. Distribution of money under judgments. Lein. 
Before Judge HARRELL, Randolph Superior Court. May 
Term, 1869. 


At May Term, 1863, two judgments were rendered by 
said Court against A. B. Hendry, one in favor of William 
E. Sessions for $1,785 00, principal, $512 00 for interest to 
judgment and costs, and the other in favor of A. P. G. Har- 
ris for $183 11, principal, $17 35 for interest to judgment — 
and costs. At subsequent terms of said Court other judg- 
ments, in favor of other plaintiffs, one of whom was Parker- 
son, were rendered against Hendry for other sums, amounting 
in the aggregate to $2031 58, exclusive of interests and costs, 

Under one of the fi. fas., founded on one of these judg- 
ments, certain land was sold by William F. Davis, then 
sheriff, (under what fi. fa., or when, does not appear,) and 
was bid off by said Sessions at $3,010 00. In answer to a 
rule against the sheriff by Parkerson, the foregoing facts 
appeared, and it further appeared that Sessions had not paid 
his bid, but claimed that his judgment should be counted as 
payment, except as to the pro rata share of the judgment in 
favor of Harris. Such disposition of the bid was objected 
to, because the said fi. fa., it was said, was not open for the 
whole amount of the same, because said Sessions, for and in 
consideration of the promise of said Hendry not to move to 
have Sessions’ judgment submitted to a jury under the “Re- 

‘lief Law,” nor to attempt to have a homestead laid off out 
of said land, had agreed with Hendry that if he, Sessions, 
bought said land at the sheriff’s sale, he would convey to 
Hendry’s family all of said land on the west side of a creek, 
running through it, and that if any one else bought the land 
at said sale, he, Sessions, would not claim on his fi. fa. from 
Hendry more than $1,500 00, These objections were de- 
murred to; the demurrer was sustained, and the Court ordered 
the'$3,010, after paying the costs and expenses of sale, to be 
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credited upon said older fi. fas., as Sessions had claimed it 
should be, no money having been paid in on said bid. This 
action of the Court is here for review. 


W. D. Krppoo, by A. Hoop, for plaintiff in error, said 
the money should have been paid into Court: Phillips e¢ al., 
vs. Behn & Foster, 19th Ga. R., 298. An agreement not to 
enforce a judgment is binding: Chambers vs. McDowell, 
4th Ga. R., 185; 24th Ga. R., 288; 30th Ga. R., 731. 


FIELDER & JONES, for defendant in error. 
WARNER, J. 


According to the statement of facts contained in the record, 
there was no error in the Court below in ordering Sessions’ 
ji. fa. to be credited with the amount for which the land sold, 
the same being the oldest fi. fa. in the sheriff’s hands. 

Let the judgment of the Court below be affirmed. 





CHARLES Lynou and J. L. PoLuarp, plaintiffs in error, vs. 
Bazi Pace, defendant in error. 


An application was made to the Ordinary of Randolph county for the 
benefit of a homestead, as provided in the Act of 1868, and there was 
a demurrer to the application, on the ground that the applicant did 
not allege therein that he was ‘‘the head of a family, or guardian, or 
trustee of a family of minor, children,’’ which demurrer was over- 
ruled: Held, that the Court below erred in overruling the demurrer 
to the application of the party claiming the benefit of the homestead, 
as the same did not affirmatively show that he was entitled to a home- 
stead under the provisions of the Act. 

Held, also, that when an appeal is taken from the judgment of the Ordi- 
nary in allowing or refusing a homestead, as provided by the Act of 
1868, the whole case is brought up by the appeal, and either party 
may, in the appellate Court, raise any objections or make any motion 
in relation thereto, authorized by law, as in other appeal cases from 
the Court of Ordinary. 


Homestead. Pleading. Appeals. Before Judge HARRELL. 
Randolph Superior Court. May Term, 1869. 
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Pace petitioned the Ordinary of said county to have a 
homestead assigned him under the Act of the 3d of October, 
1868. The petition made no averments whatever as the 
basis of his application. Counsel for plaintiffs in error ob- 
jected to the assignment of the homestead because Pace was 
not the head of a family. Other objections were made by 
other creditors. The homestead was assigned. Plaintiffs in, 
error appealed. Upon the appeal trial counsel for plaintiff 
in error moved to dismiss the application, because it did not 
show what property or assets Pace had, and which was not 
included in his schedule, or that Pace was either the head of 
a family, or guardian, or trustee of a family of minor children, 
This motion was overruled. Pace’s counsel demurred to said 
objection, filed in the Court of Ordinary. The demurrer was 
sustained, the Court holding that no such objection could be 
made in this case on the appeal trial. He further held, that 
no objection could be then heard, except want of sufficiency 
or fullness of the schedule, or fraud of any kind, or to dis- 
pute the valuation of the property, or the propriety of the 
survey. Counsel for the plaintiffs in error proposed to prove 
tothe jury that Pace was not the head of a family, nor guar- 
dian, or trustee.of a family of minor children. This evi- 
dence was rejected. These objections being all overruled, the 
counsel for plaintiffs in error declined proceeding further in 
the cause, and the Judge directed the jury to find for the 
applicant. 

They now say the Court erred in refusing to dismiss the; 
application, in overruling the demurrer, in restricting them 
in the objections to be made to the application, in rejecting 
the evidence offered, and ordering the verdict for the appli- 
cant. 


Hoop & Kippoo, E. L. Dovexass, for plaintiffs in error. 


L. 8. Cuastarn, by H. Frevper, for defendant, said the 
Homestead Act restricted the objections as held by the Judge, 
and cited Bouvier’s Law Dictionary, “Family,” for the scope 
of that word. 
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WARNER, J. 


Inasmuch as the applicant for a homestead did not allege, 
in his application therefor, that he was “the head of a fam- 
ily, or guardian, or trustee of a family of minor children,” 
the demurrer thereto should have been sustained by the Court 
below. 

When an appeal is taken to the Superior Court, from the 
judgment of the Ordinary, allowing or refusing a homestead, 
as provided by the Act of 1868, the whole case is brought 
up by the appeal, and either party may, in the appellate 
Court, raise any objections, or make any motion in relation 
thereto, authorized by law, as in other appeal cases from the 
Court of Ordinary. 

Let the judgment of the Court below be reversed. 





JoHN McK. Guny, plaintiff in error, vs. Davip H. JANEs, 
defendant in error. 


When a motion was made to open a judgment in order to scale the same, 
under the second section of the Relief Act of 1868, and on the trial of 
said motion in the Court below, it appeared in evidence that the de- 
fendant in the judgment had lost a large amount of property which he 
owned at the time the debt was contracted, for which the judgment 
was rendered, by the results of the war, without any fault of the plain- 
tiff, and the jury returned a verdict for $25 00 in favor of the plaintiff, 
when the principal and interest due on the judgment was $118 00: 
Held, that the defendant in the judgment did not, by his evidence, 
make out such a case as entitled him to any equitable relief under the 
provisions of the Act of 1868, and that the judgment of the Court be- 
low should be reversed. 


Constitutional law. Relief Act. Decided by Judge Har- 
RELL. Randolph Superior Court. May Term, 1869. 


Janes moved to submit to a jury a judgment which Gunn 
held against him, and to have the same reduced as allowed 
by the second section of the Relief Law of 1868. Gunn’s 
counsel demurred to this motion, upon the ground that said 
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section ‘was contrary to the Constitutions of this State and of 
the United States. The demurrer was overruled. On the 
trial, Janes showed that, at the date of the contract on which, 
said judgment was founded, he owned slaves worth $80,000, 
and other property, in.all amounting to,-say $140,000 00; 
that his real estate was greatly depreciated, and not then 
worth over $14,000 00, and that said slaves were emancipated, 
and that said depreciation and emancipation were produced 
“by the result of the war between the United States and 
the Confederate States,” and closed. All this evidence was 
objected to by Gunn’s attorneys. 

Gunn offered no evidence. The Court charged the jury, 
that Janes had the right to give in evidence the consideration 
of the debt or contract upon which the judgment was found- 
ed, the amount and value of the property owned by him 
at the time the debt was contracted, to show upon the faith 
of what property the credit: was given, and what tender or 
tenders, if any, of payment was made to the creditor, and 
that the non-payment of the debt was owing to the refusal of 
the creditor to receive the money tendered; the destruction 
or loss of the property upon the faith of which the credit 
was given, and how and in what manner the property was 
lost or destroyed, and by whose default, and that, upon the 
evidence of these facts, the jury had the right to reduce the 
amount of the judgment according to the equity of the case, 
and render such verdict as to the jury appeared just and equi- 
table. , 

The judgment was obtained in November, 1861, and 
amounted to $118 00 at the trial. The jury reduced it to 
$25 00. 

Gunn’s counsel say the Court erred in overruling said de- 
murrer, in admitting said evidence, and in charging as afore- 
said. (This case was argued at June Term, 1869, and held 
up by the Court.) 

\ 
Hoop & Krppoo, for plaintiff in error. 


FIELDER & JonEs, for defendant. 
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WARNER, J. 


According to the previous rulings of a majority of this 
Court, the defendant in the judgment did not, by his evi- 
dence, make out such a case as entitled him to any equitable 
relief, under the provisions of the Act of 1868. I concur 
in reversing the judgment of the Court below, in this case, 
on the ground that the second section of the Relief Act of 
1868, which authorizes the opening and scaling judgments 
rendered prior to the passage of that Act, is unconstitutional 
and void. Let the judgment of the Court below be reversed. 


McCay, J., concurred, but wrote no opinion. 


Brown, C. J., concurring. Mv 


I concur in the judgment of reversal, on the ground that 
the jury were not authorized to reduce the amount of the 
judgment, on account of the loss of the property by the de- 
fendant, as it was not shown by him that the loss was caused 
by the wrongful act of the plaintiff, which was necessary to 
raise such equity between the parties as the Court and jury 
had a right to administer. / 





Merritt, Dunnam & Company, plaintiffs in error, vs. 
JOHN PEABODY, et. al., defendants in error. 


When executions were issued in favor of the officers and employees of a 
steamboat, for debts due to them, against the persons owing such debts, 
and also against the boat, after a demand on the owners, or their agent, 
for payment, and a refusal to pay, as provided by the 1968 and 1969th 
sections of the Code; which executions were levied on the boat and 
sold by the sheriff: Held, that the purchasers of the boat at such 
sheriff’s sale acquired a good title thereto, as against the owners of the 
boat; and were not liable to be garnisheed for the value of the boat 
so purchased, at the suit of an attachment creditor, for a debt due by 
one of the owners of the boat, prior to such sale. 

Held, further, that the executions, under which the boat wassold, having 
been issued against the persons owning the boat, as well as against the- 


VoL. xL.—12, 
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boat, after demand and refusal-to pay the debt, and not against the boat 
alone, that it was not such a proceeding to enforce a maritime lien 
against the boat, as would give to the District Courts of thé United 
States exclusive jurisdiction, under the Act of Congress of 1789. 


Lien Laws. Jurisdiction. Before Judge Jonnson. Mus- 
cogee Superior Court. August Term, 1869. 


In May and June, 1867, in said county, the following pér- 
sons sued out fi. fas. against S. O. Boardman, Thomas P, 
Morgan and E. S. Mills, as owners of the steamer White Rose, 
and against said steamer, then in said coynty, under sections 
1968 and 1969 of Irwin’s Code: one O’Connor, for provi- 
sions furnished for said boat, at the request of her captain; 
one Towns, for wood furnished by him to said boat; one Bil- 
bro, for a sum due him as her pilot, and said Mills, for a 
sum due him as her captain. And Olcott P. Boardman sued 
out two mortgage fi. fas., upon mortgages held by him, against 
said boat. These mortgages were made out of this State, by 
Mills, and had never been recorded in this State. ‘To one of 
them, Millssigned his own name and the names of the other 
owners, as their agent; the other he signed, as master, for 
himself and the other owners, all the owners being non-resi- 
dents of this State. Under these fi. fas. said steamer was 
levied on, and in September, 1867, sold by the sheriff, in 
said. county, to James M. Russell, John Peabody and L. T. 
Downing, for $670 00. 

In June, 1867, Merritt, Dunham & Conipany had sued 
out an attachment against said Morgan, for $2,550 00, and 
had it levied on three-eights of said steamer, as the interest 
of Morgan in her. In August, 1869, pending this attach- 
ment; Peabody & Downing were garnisheed and required to 
answer what they owed Morgan, or what effects or property 
of his they had. They answered that they owed him nothing 
and had none of his effects or property. This answer was 
traversed. On the trial of that traverse, plaintiff’s counsel 
showed that on the 10th of April, 1867, said Morgan owned 
one-fourth of said steamer ; that at the date of serving said 
garnishment, the steamer was worth $5,000 00; that said 
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purchasers took possession under said sheriff’s sale, had sold 
the steamer for $1,350 00, and still had part of her ma- 
chinery, worth $700 00, and closed. 

Defendants introduced said judgments and mortgages, the 
fi. fas., aforesaid, and the sheriff’s deed to them, showing 
that they bought it at said sale, under said ji. fas. They 
showed that they knew nothing of Mill’s authority to make 
said mortgages. Plaintiff’s counsel requested the Court to 
charge the jury that said mortgages and claims of the judg- 
ment creditors were maritime contracts, and that the judg- 
ments by the County-Judge, authorizing the seizure and sale 
of said boat, were void; that said judgments were void for 
want of jurisdiction, if neither of the defendants in said 
judgments resided in said county, at the date or foreclosure of 
said mortgages, though said steamer was in said county, at 
the date of said foreclosure; that the Acts giving a lien to 
steamboat-men, so far as they authorized proceedings in rem., 
in causes of civil and, maritime jurisdiction, are unconstitu- 
tional, because such jurisdiction is in the Courts of the United 
States, exclusively. 

The Court refused so to charge, but charged that shia 
judgments being in personam, as well as in rem., they were 
sufficient judgments, in law, under which to sell the interest 
of defendants, and further charged that if these judgements 
had been rendered by the County-Court in favor of the pilot 
and other employees, as well against the owners as against 
the boat, the judgments were good, and a purchaser under 
them takes a good ‘title, unless there was something else to 
avoid the sale, and that the same was true as to the judgments 
on the foreclosure of said mortgages, if the boat was in said 
county at the date of foreclosure, though the mortgages were 
made out of this State, by non-residents of this State; that 
if Mills’ authority to make said mortgages was not proved, 
and the judgments on them were without evidence of indebt- 
edness, and were obtained at the instance of Mills, the jury 
might-consider whether this was a fraud by Mills, but a pur- 
chaser will not be affected by said fraud, unless he knew, or 
participated in, said fraud. 
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The jury found the issue in favor of the garnishees. Error 
is assigned here upon the refusal of the Court to charge as 
requested, and upon the charge as given. 


Moses & GERRARD, for. plaintiff in error. 


Peasopy & Brannon, L. T. Downina, for defendants, 
cited Prince’s Dig., 424; R. M. Charlton’s Repts., 240; Ir- 
win’s Code, sec. 3895, and Act of 1866, p. 65, as to jurisdic- 
tion for foreclosure of mortgages ; as to the exclusive jurisdic- 
tion of United States Courts: 17th How. R., 399; 1 Wash. 
R., 293 ; 20 Howard’s R., 393; 7 Wallace’s R., 645. 


WaRNER, J. 


The question made by the record in this case is, whether 
the purchasers of the steamboat White Rose, at a sheriff’s 
sale, made by virtue of executions, issued to enforce a steam- 
boat lien, as provided by the 1968, 1969 sections of the Code, 
acquired a good title thereto, as against the owners of the 
boat, so as to protect them a8 garnishees, at the suit of an at- 
tachment creditor of one of the owners of the boat, prior to 
such sale. Weare of the opinion, from the facts and pro- 
ceedings stated in the record, that the requirements of the 
Code were complied with, and that the purchasers at the 
sheriff’s sale acquired a good title to the boat, as against the 
owners thereof, prior to such sale, and are not liable, as gar- 
nishees, to the creditors of such owners, for the value of the 
boat so purchased by them. The executions, under which 
the boat was sold, having been issued against the persons 
owning the boat, as well as against the boat, after demand 
and refusal to pay the debt claimed, as provided by the Code, 
and not against the boat alone, it was not such a proceeding 
to enforce a maritime lien against the boat alone, as would give 
to the District Courts of the United States exclusive jurisdic- 
tion, under the Act of Congress of 1789. 

Let the judgment of the Court below be affirmed. 
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Davis vs. Bagley e¢ al. 


BARBARA Davis, plaintiff in error, vs. WILLIAM BAGLEY 
et al., defendants in error. 


When an administrator, in the year 1862, after receiving into his hands 
a sufficiency of assets to meet all unsettled claims against the estate, 
delivered over the remainder to the heirs-at-law, but in making the 
distribution gave one share to Barbara Davis and her children, under 
a mistake of law, the fact being that it belonged to Barbara Davis 
alone, and the said Barbara made no objection at the time, but con-’ 
sented, under the same mistake of law, to the said distribution, but 
did nothing to mislead the administrator, who was not at all influenced 
in his action by her consent: 

Held 1. The delivery of the assets to the children, who were not 
entitled, was, to that extent, a devastavit, and Mrs. Davis is not 

, estopped by her acts from claiming of the administrator her full rights 
as heir-at-law. 

2. The effects delivered to the children are still, in contemplation 
of law, in the hands of the administrator to be accounted for, not only 
to Mrs. Davis, but to any other person who has claims against the 
estate. 

8. That if the effects kept in hand to pay the demands against the estate 
in 1861, have been entirely lost without fault of the administrator, he 
can protect himself as to said effects against the heirs-at-law and cred- 
itors, under the several Acts’ passed since the war for the relief of 
administrators, etc. 

4, There ought to be a new trial in this case,,in which these principles 
shall be applied, leaving the administrator to show, if he can, that 
there are subsisting claims against the estate of higher dignity than 
Mrs. Davis’ claims, which are entitled to the fund in hand, in which 
case Mrs. Davis is only entitled to what remains, after the settlement 
of said claims, in the due course of administration. 


Liability of Administrator. Before Judge Jonson. Chat- 
tahoochee Superior Court. Septémber Term, 1869. 


Barbara Davis, as heir-at-law of Samuel Jones, sued Wil- 
liam Bagley, as administrator of said Jones, and his securi- 
rities, upon an administrator’s bond made by them on the 
10th of June, 1861, averring that, though Bagley had, as 
administrator, taken possession of said estate, and paid all its 
debts, he still held $50,000 00, of which she was entitled to 
one-tenth, and yet would not pay her. Bagley pleaded pay- 
ment, and that the assets in hand were notes given for slaves, 
and not collectible and Confederate Treasury notes collected 
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in due course of administration, all of which was worthless, 
His securities, by plea, claimed the benefit of the “ Relief. 
Act,” without specifying any reason for such claim. The 
plaintiff’s counsel read in evidence said bond, and the returns 
of Bagley as such administrator. From them it appeared 
that on the Ist of January, 1862, he held, as such adminis- 
trator, $160,000 00; that he had charged himself with 
$8,025 40, as administrator of Thomas Davis, late husband 
of plaintiff, and credited, himself, as Davis’ administrator, 
with $2,025 40, as due to the estate of Jones by the estate of 
Davis for negro hire. It was shown that Jones died several 
years before Davis died, and that he died before any distri- 
bution of Jones’ estate; that Jones left ten heirs, one of whom 
was plaintiff, and that Davis left said plaintiff, his widow 
and five children him surviving. 

It was shown that after Davis’ death, Bagley reserved such 
amount as he thought necessary to pay Jones’ debts, etc., and 
concluded that the remaining share of each of Jones’ heirs 
was $8,025 40, and determined to pay out accordingly. He 
charged Davis’ estate with said negro hire, and reduced that 
share to $6,000 00, and, bona fide, believing that was correct, 
announced to plaintiff that she and each of her children 
shared that portion equally, and that he was ready to pay to 
her and each of her five children $1,000 00. She supposed 
he was right as to the law, took her $1,000 00, and allowed 
him to pay each of her children $1,000 00, as he proposed. 
Learning that her children were siot entitled to share said 
fund with her, she claims that Bagley should pay her the 
$5,000 00 which he had so paid to her children. 

The Court charged the jury that if Bagley, bona fide, made 
such payment to said children, by plaintiff’s consent, it was 
equivalent to a payment to plaintiff; that if said payments 
to the children was unauthorized, and Bagley has sufficient, 
in nominal value, of the assets of Jones’ estate to pay plain- 
tiff, which assets had become worthless without Bagley’s 
fault, plaintiff could not recover. Plaintiff’s counsel request- 
ed the Court to charge the jury that if plaintiff was ignorant 
of her rights as an heir of Jones, and Bagley induced her to 
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consent to said payments to the children, then such payment 
did not discharge Bagley’s liability to her. He so charged, 
adding, that if Bagley was also ignorant of plaintiff’s rights 
as heir of Jones, and so made the payment by her consent, he 
was discharged thereby. They requested him to charge that 
if she ratified said payments in ignorance of her rights, 
whether that ignorance was caused intentionally or uninten- 
tionally by Bagley’s concealment, such ratification would not 
bind her. The Court said it was a sound legal proposition 
as between principal and agent, but was not applicable to 
this case, and would not so charge. (There was no evidence 
of any ratification, unless it be that she failed to object for 
some time after the payments were made.) 

The jury found for the defendants. Complaint is made 
against each clause of the charge given, the qualification of 
the first request, and the refusal to give the last request. in 
charge. 


, 


PeABoDy & BRANNON, D. H. Burts, for plaintiff in error, 
said Bagley must pay and sue Mrs. Davis’ children: 7 Ga. 
R., 64; and as to her acquiescence, cited: 1 Sto. Eq., 386, 
387: 7th Ga. R., 30; 17th Ga. R., 452; 6 John. Ch. R., 166. 


E. G. RarrorD said the cause turned on bona fides of the 
payments, citing: 31st Ga. R., 117; Irw. Code, sec. 3067; 
Sto. Eq. Juris., 90; Act of 1868, p. 4, \ 


McCay, J. 


\ 


1. The important question in this case is, how far the ac- 
quiescence of Mrs. Davis in the payment of this money to her 
children, binds her. It is admitted that there was a mistake, 
Bagley was the administrator of Mrs. Davis’ father, and also 
of Mrs. Davis’ husband. The share of Mrs. Davis in her 
father’s estate survived to her. Davis having died before he 
reduced it into possession, it formed no part of his (Ddvis’) 
estate. .The act of the administrator in paying it over to 
himself, as administrator of Davis, and then paying it out 
to Davis’ heirs, was a mistake. Mrs. Davis was entitled to 








| 
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all of it. As it was, her children got each $1 000. Theeyi- 
dence is that al] the parties were mistaken in the law. 

This is not the case of a contract where both parties stand 
upon their own judgment, and where no special duty is cast 


upon either. Bagley is a trustee, an officer appointed by the . 


law to‘ perform a specified duty, to-wit: to administer this 
estate according to law; and the rules prescribing his duty 
are the law of the land. He hada duty to perform. If he 
failed, however ignorant or mistaken he may be, he cannot 
excuse himself. He hasa mere ministerial duty to perform in 
paying out this estate, and if he pay any portion of it to one 
not entitled, he is responsible to those entitled. 

Mrs. Davis had no duty in the premises. She was under 
no obligation to keep Bagley informed as to the law; and 
her failure to instruct him as to his duties is no breach of any 
duty on her part. There is no pretence of any: fraud or con- 
cealment by her. Indeed, it appears affirmatively from the 
record that Bagley acted wholly without reference to any act 


or saying of hers. She, it is true, stood by and said noth- 


ing, made no objection, simply because she did not know she 
had any right to object. Bagley was not misled by her. That 
is affirmatively proven. 

We do not think she is estopped. Estoppel always seca 
that the person estopped has, by his act, misled the other. 
Code, section 3700. It was not Mrs. Davis’ duty to instruct 
Bagley as to the law. It was Bagley’s duty to obey the law. 
He was the actor, sworn and bonded, authorized to take coun- 
sel and charge the estate for it; and we can‘see no reason for 
excusing him from the performance of his duty because Mrs. 
Davis, who was not bound to set him right, stood by and, in 
her own ignorance, permitted him to go wrong. 

2. The payment of this money to those not entitled to 
it is a devustavit. It is still in hand; the receipt is null. 
Bagley, a3 administrator of Jones, is shaveeable with that 
much money. It does not necessarily belong to Mrs. Jones. 
It has never been legally separated from the estate of Jones. 
It is there for distribution among those entitled to it, who- 
ever they maybe. Mrs. Jones is one of the heirs-at-law, 
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and if there be no good reason why it should not be paid to 
her, she may receive it. But the heirs-at-law are only enti- 
tled to what remains after the debts are paid. 

3. Under our Acts, passed in 1865 and 1866, and under the 
Constitution of 1868, very liberal and just provisions are 
made for the protection of administrators who, in good faith, 
and under the laws in force at the time, made investments, 
which, without their fault, have turned out badly. There is 
also an Act protecting administrators from liability for pay- 
ments made to persons who, as the estate then stood, appeared 
plainly entitled to such payments, but who, as has since be- 
come apparent, were not entitled. And this is perfectly just. 
If the administrator acted in good faith it would be very 
hard to hold him responsible for the untoward and unexpec- 
ted results of the late war. The parties injured are not rem- 
idiless; they can follow the moneys thus paid out into the 
hands of those who have received it. , 

4, We think there ought to be a new trial in this Case, in 
which Bagley shall be charged with the amount paid out to 
the children of Mrs. Davis, as a devastavit, but with the right 
on his part to the defenses allowed by the Acts we have re- 
ferred to, keeping also in view that any other claims there 
may be against the estate of Jones, have their rights against 
the fund in_hand, as well as Mrs. Jones. 

Judgment sores 





Witi1am Davis, plaintiff i in error, vs. THoMas MoorE- 
FIELD ef al., defendants in error. 


D. sold and delivered a piano-forte to F., a married woman, and took 
her note for-the price thereof, and afterwards filed his bill on the equi- 
ty side of the Court for a re-delivery of the piano to him, or payment 
of its value, on the ground that the note given therefor was void: 
Held, that a general demurrer to the bill for want of equity was Prop: 
erly sustained by the Court below. 


Equity. Demurrer. Decided by Judge Jonnson. Chat- 
tahoochee Superior Court. September Term, 1869. 
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Davis, by his bill, averred that on the 12th of May, 1864, 
he owned a piano worth $700 00, and sold it to Mrs. F, A, 
Fisher for $1,500 00, and took her individual note for it, 
Her husband was in the army, but-she usually acted as his 
agent, and he supposed her husband would be bound by law 
by her promise. The husband died, and she became his 
administratrix, and had this piano appraised as part of his 
estate. Afterwards she married Moorefield, and McNeil was 
made administrator de bonis non of Fisher, and advertised 
said piano for sale. Moorefield and his wife claimed it, but 
their claim was dismissed for some informality. Mrs. Moore- 
field has the piano, will not pay the note, nor give it up to 
Davis, nor arbitrate the matter, and McNeil will not under- 
take to sell it under the circumstances, and therefore Davis 
can not claim it. He says that the note is void, first, because 
he gave credit to a married woman, and because both being 
ignorant of the revenue laws, said note was never stamped, 
and therefore he says the title of the piano is still in him. 
He prayed that he should recover the piano, or have other 
relief. The bill was dismissed upon the ground that Davis 
had a plain and adequate common law remedy. That is 
assigned as error. 


E. G. Rarrorp, for plaintiff in error, cited Irwin’s Code, 
secs. 3040, 3041, 3067, 8070; 14th Ga. R., 323; 36th Ga, 
R., 332; 37th Ga. R., 1. 


JOHN PEABopy, D. H. Burts, for defendants, cited Irwin’s 
Code, sécs. 2688, 1747, 1749, 2169. 


Wanner, J. 


From the facts of this case, as disclosed by the record, we 
think the complainant had an ample and adequate remedy 
at law, and that the demurrer to the bill, for want of equity, 
was properly sustained. 

Let the judgment of the Court below be affirmed. 
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E. A. Lewis, plaintiff in error, vs. A. M. Curistran ef al., 
defendants in error. 


A contract was made between the owner of a plantation and her tenants 
for the cultivation of the same on the terms and conditions stated 
therein, and to equally divide the crop made thereon between them. 
In consequence of the bad management of the defendants, and their 
failure to perform their part of the contract, the owner of the land 
was damaged $1,500 00 or $2,000 00, or more than all the cotton made 
on the place was worth; they ought to have made thirty bales of cot- 
ton, whereas they made only twelve; they ought to have made eight 
hundred bushels of corn, whereas they made only two hundred. On 
a bill being filed by the complainant, alleging the foregoing facts, and 
the insolvency of the defendants, for the purpose of restraining the 
defendants from removing their share of the cotton from the place 
until the damages sustained by the complainant could be ascertained 
and decreed to be paid: Held, that the Court erred in sustaining 
the motion and dismissing the injunction, for want of equity. 


Rent. Equity. Demurrer. Decided by Judge Jonnson. 
Chattahoochee Superior Court. September Term, 1869. 


On the 4th of February, 1868, Mrs. Lewis, with A. M. 
Christian and-R. B. Green, made a contract by which she 
allowed them the use of her land and certain mules, and food 
for them, plows and gear for that year, and they were to fur- 
nish hands, repair the fencing, cultivate said land, and divide 
equally with her the crop, ete. In November, 1868, she 
filed her bill, complaining that they took possession of her 
said property under said contract, she complied fully with 
her said undertakings, they planted the crop, but so acted as 
to drive away the hands, and so failed to cultivate the crop, - 
that it was almost entirely ruined; that had they complied 


. with their part of said contract, the farm would have pro- 


duced eight hundred or a thousand bushels of corn, and about 
thirty bales of cotton, but because of their mismanagement, 
indolence, drunkenness and inattention, but two hundred 
bushels of corn and sixteen bales of cotton were made thereon ; 
that they did not repair the fences, no care of the stock and 
tools, allowed their employees to steal from her, and so failed 
to perform the contract that she lost thereby from $1,500 00 
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or $2,000 00, more than their,half of the cotton is worth; 
that Green pretending to have sold his interest in the crop to 
Christian, abandoned the farm, and Christian pretends that 
he has sold out to one Webb, who is superintending the farm ; 
that Green is insolvent; Christian has no property which can 
be sold by law for his debts; that they gave her half of the 
corn made, but Christian was about to carry off half the said 
cotton. Upon this statement she had said parties enjoined 
from removing said cotton until her claim for rent was ad- 
justed by a decree. 

By amendment che averred that, in 1868, Christian carried 
on another farm, and to carry on it, bought supplies, etc., 
etc., from one Vanhon, giving him, in May, 1868, a crop- 
lien to secure him; that Vanhon foreclosed this lien, and 
levied on half of said cotton as‘Christian’s property, and she 
had that also enjoined. By another amendment she averred 
that after Green had sold his interest in the crop, to-wit: in 
September, 1868, Green gave a crop-lien to Gray, Bedell & 
Hughes, and they obtained a fi. fa. on it, and levied it upon 
said cotton, and she enjoined that fi. fa. also. This last in- 
junction was put upon the ground that as landlord she had 
a prior lien, ete. 

To this bill, as amended, a general demurrer was filed and 
sustained, and the bill was dismissed. This is assigned as 
error. 


D. H. Burts, Joun PEABODY, for plaintiff in error. 


E. J. RAtrorp, M. J. CRAWFoRD, for defendants in error. 


\ 


WARNER, J. 


The complainant, by her bill, alleges that she has been 
damaged by the defendants $1,500 00 or $2,000 00 in con- 
sequence of their bad management and failure to perform 
their part of the contract, and that the defendants are insol- 
vent, The prayer of the bill is, that they may be restrained 
from removing their share of the cotton from the plantation 
until the damages sustained by the complainant can be ascer- 
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tained and decreed to be paid. In our judgment the com- 
plainant’s remedy at law would not have been as complete or 
effectual as it would be in a Court of Equity, the defendants 
being insolvent. ‘The complainant having instituted her suit 
on the equity side of the Court, that Court will retain it in 
order to do. adequate and complete justice between the par- 
ties: Code, sections 3040, 3041. 
Let the judgment of the Court below be reversed. 





Joun J. McKENDRE®, plaintiff in error, vs. JEssE H. S1KEs, 
defendant in error. 


When the Judge who tried a cause has died, or is out of office, and a 
motion is made for a new trial, the Judge to whom the application is 
made, is required, by the rules of Court, to ascertain the facts by the 
best means at hiscommand. But this does not require him to re-ex- 
amine the witnesses, or to hear oral testimony as to what transpired at 
the trial.. The party moving should present, in writing, a brief of the 
testimony and the history of the trial, properly verified, and this Court 
will not overrule the Judge below, in refusing to take up the time of 
the country in an examination of the witnesses, to make up a history 
of the trial and a brief of the testimony. 


Motion for New Trial. Practice. Before Judge JoHNSON. 
Muscogee Superior Court. May Adjourned Term, 1869. 


At May Term, 1869, of said Court, Sikes obtained a judg- 
ment against McKendree, in ‘a cause then pending. Mce- 
Kendree’s counsel filed a motion for a new trial, upon the 
grounds that the Court (then Judge Worrill) had erred in a 
portion of his charge, applicable to the facts of the case, and 
that the verdict was contrary to the evidence, etc. Before 
the motion was heard, Court adjourned till July, 1869. 
Meanwhile Judge Worrill was succeeded by Judge Johnson. 
When the matter was called up before him, counsel for Mc- 
Kendree stated that they and Sikes’ counsel had not agreed, 
and could not agree, as to the evidence which was submitted 
to the jury, on said trial, and that no brief of the evidence, ap- 
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proved by Judge Worrill, had been filed, and proposed to 
call the witnesses, who were sworn on said trial, and thus to 
settle differences between them. The Court refused to allow 
this. Movants then proposed to swear said witnesses, read 
over to them the evidence, as counsel had written it, and ask 
whether the same was correct or not. The Court refused to 
allow that. They then asked fora subpena to send for Judge 
Worrill and have him testify as to what was the evidence on 
said trial. This too was refused. Movants making no other 
motion, the motion for a new trial was dismissed. These 
decisions are assigned as error. 


Witurams & THornton, by M. H. BLAnrorp, for plain- 
tiff in error. 


R. J. Mosss, for defendant, cited 49th rule of Court, 38th 
Ga., 682; Irwin’s Code, sec. 4195. 


McCay, J. 


The point in this case is purely a question of practice. 
When a question arises between the parties, in making up a 
brief of the testimony, it is to be settled by the Judge. Or- 
dinarily, he is informed of facts by affidavit, in writing, and 
we do not think it was error for him to insist on that mode in 
this case. The time of the country is too precious to be 
spent in re-hearing the witnesses, in order that a brief may 
be made up, for the benefit of one of the parties, to-wit, that 
he may make his motion for a new trial. _ 

We think the Judge was right in refusing to interfere with 
the business of the Court, to make this investigation. It is 
for the parties to make up their brief and present it’ to the 
Judge for his approval, and if, as in this case, the Judge did 
not hear the testimony, the party seeking his approval must 
present his brief verified, so that the Judge:may know if it 
be correct or not. If the Judge need other light, he may ex- 
ercise his discretion and take such order to obtain it as he 
thinks best. 

Judgment affirmed, 





So 
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LAWRENCE Rooney, plaintiff in error, vs. Joun J. GRANT 
AND CoMPANY, defendants in error. 


When a case had been brought up to this Court by writ of error which 
was dismissed withouta hearing, upon the merits of the case, and the 
judgment of the Court below was affirmed; and a motion was made 
for a new trial in the case, in the Court below, without including in the 
motion the grounds upon which the new trial was sought: Held, that 
there was no error in the Court below in everruling the motion fora 
new trial in the case, as the same was presented. 


Practice. Motion for New Trial. Before Judge Jonnson. 
Muscogee Superior Court. May Term, 1869. 


Rooney averred that he stored with Grant & Company, as 
warehousemen, cotton, to be kept in a particular place, and 
with notice to them, insured it, as being in that place; that, 
without notice to him, they put it into a different place, where 
it was burned, and thereby he could not recover his insurance. 
He claimed of them the value of the cotton and his premium 
paid out. The jury found for the defendant. Rooney moved 
for a new trial, upon the grounds that the Court (Judge Wor- 
rill) erred in a part of his charge, and that the verdict was 
contrary to the evidence. His motion was overruled and he 
sued out a writ of error. 

At June Term, 1869, of this Court, said cause was dis- 
missed, and the judgment below was affirmed, because the 
bill of exceptions did not contain the evidence heard in the 
Court below. (See 38th Georgia, 597, note.) Counsel for 
Grant & Company, at May Adjourned Term, 1869, of Mus- 
cogee Superior Court, presented the remittitur, and had the 
judgment of the Supreme Court made the judgment of that 
Court. Counsel for Rooney, “at that time notified the Court 
that they had a motion for a new trial to make. The Court 
(Judge Johnson) stated that if the cause had been carried by 
writ of error to the Supreme Court, and judgment affirmed, 
a motion for a new trial would not be entertained, and did 
then and there refuse to entertain said motion for a new trial.” 
This refusal is assigned as error. 
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R. J. Moses, for plaintiff in error, cited Irwin’s Code, 
sections 2668, 3027; 23rd Ga. R., 493; 37th Ga. R., 673. 


SmitH & ALEXANDER, for defendants, 


WaRNER, J. 


This was a motion for a new trial in a case which had been 
brought up to this Court and dismissed here, without a hear- 
ing, upon the merits of the case, and the judgment of the 
Court below was affirmed. When the case went back to the 
Court below, a motion was made there for a new trial, with- 
out including in the motion the special grownds upon which 
the new trial was sought to be obtained. The motion for the 
new trial was refused. In our judgment, there was no error 
in the Court below in refusing the motion, as the same was 
presented there. To have entitled the movant to a new trial 
in the case, he should have stated in his motion therefor, the 
special grounds on which he claimed a new trial, so that the 
Court could have considered the materiality and sufficiency 
thereof. If the special grounds for the motion had been set’ 
forth, and the same would have been sufficient to entitle the 
movant to a new trial, the refusal of the Court, upon’ that 
state of facts, to entertain the motion, would have been error. 
As the motion was presented to the Court below, the judg- 
ment was right in refusing to entertain it, no matter what 
reasons were given for the refusal. To entitle the movant to 
a reversal of the judgment of the Court below, he must show, 
from the record, that the special grounds on which his mo- 
tion for a new trial was based, when presented to the Court, 
were such as would have entitled him to a new trial, and such 
as the Court below should have entertained and allowed. 

Let the judgment of the Court below be affirmed. 
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J. R. Horne et. al., plaintiffs in error, vs. THomas Youne 
et. al., defendants in error. 


In 1864, the holder of a promissory note, made in 1860, at the de- 
mand of the security, gave up the note and took from the principal 
a new note, with other security, which last note was to be paid in 
Confederate money: Held, that this was a new contract, and the 
amount due thereon is to be ascertained under the Ordinance of 1865, 
relating to contracts made during the war. 

2. Held, further, That in adjusting the equities between the parties, the 
jury may look into the original consideration, the value of the old 
note, at the time of the new contract, and the different relation of the 
principal and securities to that consideration, and should the evidence 

‘so authorize, they may, under our law, find a verdict for one amount 
against the principal, and another against the securities, accordingly 
as they may find the true equities of the parties. 

3. In cases arising under the Ordinance of 1865, for the adjustment of 
Confederate contracts, either party may be a witness, notwithstanding 
one of the contracting parties is dead. 


Novation. Evidence. Scaling Ordinance. Security, ete. 
Before Judge Cote. Dooly Superior Court. October Term, 
1869. 


Young and his wife, formerly Loduska P. Walters, sued 
said Horne, A. J. Pound and James O. Farrell, upon a pro- 
missory note for $1,277 85, made by said defendants, in 
February, 1864, and payable one day after date, to Irwin 
Bullock, guardian of said wife; and Young, as guardian of 
D. M. Walters, sued said defendants on another note exactly 
like the other, except that it was payable to Bullock, guar- 
dian of D. M. Walters. Horne and Pound were served. They 
pleaded, Ist, the general issue; 2nd, that it was expressly 
agreed by and between said Bullock and Horne that said 
notes should be discharged by bonds of the Confederate 
States, and that, in pursuance and performance of said agree- 
ment, Horne, by selling his property, procured Confederate 
Treasury notes, and, by direction of Bullock, converted them 
into Confederate certificates, and held them for Bullock’s use, 
but did not convert them into bonds, only because the Con- 
federate States never issued the bonds called for by the cer- 


Vou. xt—13., 
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tificates ; 3rd. Pond pleaded that he and Farrell were but 
securities for Horne, on said notes, and became such upon 
the express understanding and agreement with Bullock, 
aforesaid, and that Horne performed said agreement, as afore- 
said; 4th, that, at-the date of the notes, they were worth 
$13,950 00, that since that time they had lost $11,000 00 
worth of property, without their fault, and claimed the 
benefit of the “ Relief Act” of 1868. 

By consent, the two cases were tried together. Plaintiffs’ 
attorneys read in evidence the notes, and closed. The defend- 
ants’ attorneys offered to prove by the defendants that the facts 
stated in the 2nd, 3rd and 4th pleas were true. It being ad- 
mitted that Bullock was dead, the Court held them incompe- 
tent witnesses. It was then shown that Bullock, as guardian 
of said Loduska and D. M., in 1859, or 1860, took Horne’s 
note, with one Collier for security, that in the latter part of 
1863 he received a part of what was due on said note, and the 
balance was tendered to him in Confederate Treasury notes, 
that Bullock refused to accept said tender, but promised to 
release Collier, if Horne would give other security, that the 
notes sued on were given for said balance, to relieve Collier 
from his suretyship, and that Bullock, after these notes were 
made, said that it was understood that they were to be dis- 
charged as pleaded above. The loss of property, in amount 
about as pleaded, was shown; Confederate Treasury notes 
were shown to have been worth, in specie, but one-twentieth 
of their nominal value, at the date of the notes, and it was 
shown that on the 15th of March, 1864, Horne did procure 
a certificate from the agent of the Confederate States, show- 
ing that he, Horne, was entitled to four per-cent. bonds of 
said government, for $3,500 00, so soon as they were issued. 
It was also shown that Horne sold provisions to a purchas- 
ing agent of said government, for Confederate Treasury notes, 
early in 1864, and that Young had no interest in the notes, 
except as husband in one case, and guardian in the other. 

The Court charged the jury that if these notes were in re- 
newal of a note made in 1859, or 1860, plaintiffs should re- 
cover the full principal and interest called for by the faces of 
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the notes; that Bullock, as guardian, had no right to convert 
the money of his wards in Confederate securities, without an 
order of Court, and, that in the absence of said order, they 
should find for the full amount of said notes, notwithstanding 
any agreement to accept such securities, in satisfaction of said 
notes ; that, under the Ordinance of November, 1865, a con- 
tract in renewal of a contract which existed before June, 1865, 
could not be “ scaled ;” that these notes were neither a nova- 
tion of the contract of 1859, or 1860, aforesaid, nor could 
they be treated as an accord and satisfaction. 
The jury found for the plaintiffs, against both defendants, 
for the full amount of each note, and costs. Defendants’ 
- counsel say the Court erred in holding said defendants in- 
competent because Bullock was dead, and in each clause of 


his charge. 


Pate & Ryavy, S. Rogers and 8. HAtt, for plaintiffs in 
error, said defendants were competent under the Ordinance of 
8th of November, 1865, under section 5 of the “ Relief Act” 
of 1868, and under section 1, of Act of 18th December, 
1866 ; guardians could invest ward’s funds, in Confederate 
securities: Act 18th April, 1863, Acts December 1861 and 
1863, and 21st March, 1864, Ordinances 6th and 8th, Novem- 
ber, 1865, Campbell vs. Miller, 38th Ga. R., 304, The security 
could not be bound further than he agreed to be: McMicken 
vs. Webb et. al., 6 How. R., 298; Struman vs. Magnus, 11 
East., 390 ; Slaughter vs. Culpepper, 35th Ga. R., 25. As 
to accord and satisfaction : Irwin’s Code, sections 2682, 2125, 
2827, 2830; 20th John R., 76; 1 Wend. R., 172; 3 Wend. 
R., 68, Bou. Ins., 310, 1 Domat, 914; 1 Poth. on Ob., 339, 
et, seq., 343. 


W. A. TicgNor and JAMEes ARmMsTRONG, for defendants, 
said this was not a novation, nor accord and satisfaction: Ir, 
Code, sections 2682, 2125, 2707, 2709, 2827, 2830, 5090; 1 
Bou., 310; 26th Ga. R., 537; 13th Ga. R., 406; the Acts 
cited did not allow the investment by guardians, as claimed, 
and were passed to protect them against their wards; that 
the defendants were incompetent under the Acts and Ordi- 
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nances cited, and even if the Court erred, there was no de- 
fense and the verdict should stand: 20th Ga. R., 170; 28th, 
25; 30th, 560. 


McCay, J. 


1. In no fair sense, especially as against the security, can 
this be considered a simple renewal of the first note. A new 
party has been introduced, and one of the vriginal parties 
has been dropped out. It comes almost exactly within the 
definition of a novation, as given in section 2692 of the Code. 
It is a new contract, because different parties promise to pay 
it. It is, therefore, especially as to the security, a contract 
made between 1861 and 1865, and comes within the Ordi- 
nance of 1865. 

2. The Ordinance of 1865 is based upon the idea that all 
contracts made within the period it covers were intended to 
be discharged in Confederate money ; at any rate that is one 
of the leading ideas that was in the mind of the Convention. 
When the Confederacy went to pieces it became necessary, 
for the purposes of justice, to pass some law to regulate the 
value of contracts made under such circumstances. It was 
impossible to carry them into effect as the parties intended, 
and very wisely, as we think, the Convention provided that 
all the facts and circumstances attending the transaction, with 
the intent of the parties, were proper subject matters for con- 
sideration, and that the rule of ex aquo et bono should apply. 

In this case the consideration of this ndte was, as to the 
principal, the same as was the first note, and we can see yery 
little reason why he should not comply with his contract as 
he made it. True he has only promised to pay in Confeder- 
ate money, but the consideration was lawful money of the 
United States or property so valued. But the security got 
nothing. He is only bound on his contract, and it. ought 
not, in equity, to be extended beyond what he intended. As 
the contract cannot be performed now, as the parties intend- 
ed, and they are, by the law, thrown back on what is fair 
and right under the contract, we are inclined to think that 
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the principal and surety stand, upon principles of equity, on 
a different footing. ‘lhe one has gotten property of the plain- 
tiff, for which he ought fairly to account; the other has pro- 
mised to see to it that the principal pay such an amount as 
he ought to pay, had the consideration then passed ; and under 
our law, section 3504, a jury, even at law, may mould their 
verdict so as to “do full justice to the parties.” Should the 
jury in this case, under the law as we have suggested it, find 
a verdict for a certain sum against the principal debtor, and 
justice and equity would not, in their judgment, bind the 
security to stand to that sum, they may, in their verdict, pro- 
vide for what sum he is liable. 
Judgment reversed. 





J. C. McBurney, plaintiff in error, vs. W. T. HoLuines- 
WoRTH, defendant in error. 


If there be evidence to support a verdict, and the presiding Judge re- 
fuses a new trial, and there be no error of law, this Court, although 
it may not be satisfied with the verdict, will not reverse the decision 
of the Court below. 


Motion for New Trial. Assignment of errors. Before 
Judge Coz, Bibb Superior Court. May Term, 1869. 


McBurney sued Hollingsworth upon a draft, and for money 
had and received. The plea was payment, and on that issue 
evidence, pro and con, was introduced. After argument, and, 
a charge from the Court, the jury found for the defendant: 
A new trial was moved for, upon the grounds that said ver- 
dict was contrary to law, and strongly and decidedly against 
the weight of the evidence, and because the jury, being un- 
able to agree, adopted a two-thirds rule, and thus came to 
said verdict. This was unknown to plaintiff at the time. 
Whether the verdict was so made did not appear otherwise 
than as aforesaid. The new trial was refused, and that refu-: 
sal is assigned as error. (When the cause was called here, 
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defendant’s counsel moved to dismiss the writ of error, because 
there was no assignment of errors, except as aforesaid. This 
motion was overruled.) 


LocuraNnE & CLARK, Bacon & Srumons, for plaintiff in 
error. 


LANIER & ANDERSON, for defendant in error. 


McCay, J. 


We are inclined’to think that the weight of evidence in 
this case was against the verdict, but not so manifestly and 
grossly so as to make it the duty of this Court to overrule 
the discretion of the Judge in refusing a new trial. As we 
have so often said, a new trial, by this Court, on the ground 
of error in the jury in finding contrary to the testimony, 
must be founded on an abuse by the Judge below of his dis- 
cretion. The statute in such cases gives him discretion: 
Code, 3666. Surely this means something. It is not suffi- 
cient to justify the interference of this Court that the verdict 
is against the weight of evidence; it must be so much so as 
to make it an abuse of the discretion of the Judge to refuse it. 

We do not think the possession of the draft by the plaintiff 
was any evidence in this case. Hollingsworth had no right 
to this paper, even if he had paid it. It was a voucher 
for Mr. Hobbs, and, as nobody was liable on it but McBur- 
ney, it went to its proper custody when it went to him. This 
whole case turned upon the testimony of the two clerks. 
There seems to have been no dispute as to the loan of the 
money, and neither the plaintiff nor defendant, of their 
own knowledge, can say whether or not it has been paid. 
McBurney’s clerk says it was not paid. Hollingsworth’s 
says it was. We are inclined to think McBurney’s clerk 
right, since the books of both the parties fail to show the 
payment, which, if they, or either of them, keep correct 
books, they ought to show, if the fact be so. There was, 
however, evidence, to some extent, explaining this failure of 
Hollingsworth’s books, and, at last, the matter was for the 
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jury as'to which of these two clerks they ought to believe. 
We cannot undertake to say what the jury ought to have 
done. The law leaves such matters to the jury, and if they 
go wrong, the discretion of the Judge may be appealed to. 
Tf he abuses that discretion this Court may interfere. We 
see no such abuse in this case. We have not the means of 
knowing the character, appearance, intelligence, and mode of 
testifying of these witnesses; and without that, it would be 
folly for us to attempt it. 
Judgment affirmed. 





R. L. GAMBLE, plaintiff in error, vs. KNorr & HoLurnes- 
wortu et al., defendants in error. 


The plaintiff and defendants entered into a parol agreement for the rent 
of a plantation for one year, and for the purchase of the stock, pro- 
visions and agricultural implements thereon, and afterwards reduced 
their agreement to writing. One of the defendants swore upon the 
trial that it was the intention of the parties to have inserted in the 
written agreement that the plaintiff was to use his influence with the 
negroes on the place to remain there as laborers, but by ‘‘ mistake’? 
it was omitted, without showing how, or in what manner, or by whom 
the mistake was committed: Held, that this was not sufficient aver- 
ment of a mistake, under the law, to lay the foundation for the intro- 
duction of parol evidence to prove that it was part of the agreement 
that the plaintiff should use his influence with the negroes on the place 
to remain there as laborers, and that it was error in the Court to admit 
the evidence as to the injury sustained by the defendants in conge- 
quence of the negroes leaving there. 

Held, also, that although the plaintiff may have represented to the de- 
fendants that there was a greater quantity of stock and provisions on 
the place than they found to be there when they took possession of it, 
if they made no objections, but proceeded to make a crop with what 
they found there, ang paid part of the rent without any complaint as 
to the deficiency of corn and other things, it is too late, at the end of 
the year, for them to insist that they did not get as much as they ex- 
pected, and for that reason seek to repudiate their contract, They ~ 
knew when they took possession of the place, or might have known by 
the exercise of ordinary diligence, what was on it, and if there was 
any material deficiency in anything represented to be on the place, 
then was the time for them to have repudiated the contract if they had 
desired to do so. 
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Evidence. Reformation of Contract. Mistake. New Trial. 
Before Judge Coe. Bibb Superior Court. May Term, 1869, 


Gamble sued Knott & Hollingsworth, as drawers, and 
Hardeman & Sparks, as acceptors, of a draft for $5,000 00, 
dated the 4th of January, 1867, payable to Gamble’s order 
on the 25th of the following December. They pleaded the 
general issue, payment in part, and that, by mistake, in draw- 
ing the contract, which was the: basis of said draft, a main 
ingredient of it had been omitted, ete., as will hereafter ap- 
pear. 

Plaintiff’s counsel read in evidence said draft and said con- 
tract and closed. This contract was in substance that Gamble 
rented Knott & Hollingsworth his plantation, in Terrell 
county, for one year, from the 5th of January, 1867, and 
sold them all the stock on said plantation, consisting of plan- 
tation tools, wagons, blacksmith’s tools, all provisions of all 
kinds, all the cotton seed on the place, also all the live stock, 
and everything of a transitory or perishable nature,” in con- 
sideration of which they paid him $5,000 00 cash, gave him 
an accepted draft on said acceptors for $5,000 00, due the 
Ist of April, 1867, and the draft sued on, and agreed to 
return the plantation at the end of the time in as good order 
as then, barring wear and tear. 

One of the defendants testified that Gamble resided in 
Augusta, but was at said plantation, and his overseer, Bailey, 
told witness that Gamble wished to rent out the plantation ; 
he went with Bailey to Gamble, and in their presence Bailey 
stated what kind and quantity of personal property there was 
on said plantation, and its probable value, of all which 

, witness took a list; these values footed up $16,680 00; Gam- 
ble then offered to take $16,000 00 for the purchase of said 
personalty and the rent of the plantation for one year ; wit- 
ness and Bailey walked out, and upon returning, witness 
offered Gamble $15,000 00, but because Gamble wished it 
all in cash, they did not trade. At this interview witness 
told Gamble that he, witness, did not wish to trade unless 
the employees, Gamble’s trained servants, who had been his 
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slaves, would remain on the place, and Gamble agreed to use 
his influence to get all, except certain reserved ones, to stay. 
The next day he and Gamble met at Dawson, traveled to- 
gether to Macon, saw Hollingsworth, and agreed upon 
$15,000 00, to be paid as stated in said contract. Here again 
Gamble agreed to use his influence as aforesaid. At Gam- 
ble’s instance they got a lawyer to write said contract, and 
signed it. It was the intention of the parties to insert in 
it said agreement of Gamble to use his influence as afore- 
said, but it was omitted by mistake. (There was no pre- 
tence that any mention of this matter was made to the attor- 
ney.) Ina day or two witness returned to take possession ; 
Gamble was then sick, and Gobert, Gamble’s brother-in-law, 
was there also. The negroes would not stay; Gobert ap- 
peared to be inducing them to leave, and almost all of them 
did go away with Gobert. 

The witness then stated that said personalty was not all on 
the plantation, what was there was not worth as much as he 
had estimated, was not in as good condition, etc., told how he 
had to get other hands at great expense and loss of time, how 
these unacclimated hands were very sickly, etc., whereby, in- 
stead of making three hundred or three hundred and fifty 
bales of cotton, they made but eighty-five, and estimated the 
loss to defendants by reason of these things at $4,000 00. 
The second draft was paid, and $1,125 00 had been paid on 
this one before it was sued upon. Witness made no com- 
plaint to Gamble of said personalty falling short of the 
representations, except once, when he met him in Macon; at 
the end of the year he offered Gamble the mules and stock 
for said draft, but claimed no deduction on it; this was be- 
cause he had been advised that he could not at law claim 
such deduction. ‘The other defendant testified that but for 
Gamble’s promise to use his influence to keep the negroes on 
the place they would not have made the trade. 

In rebuttal, GAMBLE testified that he did not know what 
was on his plantation, and did not represent its quantity or 
value, as defendant stated ; that Knott examined the mules, 
the hogs and corn; that at the time of the trade nothing was 
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said as to what was on the place; that he did use his infly- ~ 
ence to keep the negroes there, and went so far as to promise 
“personally to guarantee their wages; that Gobert had come 
there to wait on him when sick, and had been told to induce 
the negroes to stay, except the reserved ones, which Gobert 
was to take to Jefferson; that if Gobert did otherwise, it was 
without Gamble’s authority or consent; he was anxious to 
have them stay, because he was renting for but a year, be- 
cause of ill health, and intended farming the next year, ete.; 
that Knott never complained of the personalty being short, 
except that in Macon he said twenty-four sweeps had been 
stolen, but did not say when it was done; that at the end of 
the year Knott claimed no deduction, and in July, 1868, 
Hollingsworth recognized the debt as due. 

Several witnesses testified in what particulars the personal 
property fell short of the list produced by Knott, and gave 
their estimate of the difference in money. They also testi- 
fied as to the failure of the crop, and attributed it mainly 
to sickness of the hands, because they were unacclimated. 
In reply, there was testimony to show that the farm was 
‘generally badly managed, and that that caused the failure of 
the crop. 

After argument, the Court charged the jury that if one in 
treaty with another for the sale of property, misrepresents a 
material fact, stating it to be true, knowing it is false, and 
the other party trusts to the statement, and acts upon it, it is 
a positive fraud, for which equity will rescind the contract. 
Such a fraud may be perpetrated by acts as well as by words, 
and by any artifices designed to mislead. Whether a party 
thus misrepresenting a fact knows it to be false or not, is 
wholly immaterial ; when a party thus affirming a tact, be- 
lieves it to be true, it is not a fraud in fact, but is a fraud in 
law, and if one innocently, by mistake, misrepresents a fact 
which is material, and to which the other party trusts, it is a 
cause for rescinding the contract, because it operates as a sur- 
prise upon him. 2d. Chancery will exercise the power of 
reforming a written contract sparingly and with great caution, 
and only upon the clearest proof of the intention of the parties, 
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and of the accident or mistake upon which the jurisdiction 
is invoked. Chancery will reform a written contract upon/ 
proof that the writing does not exhibit the contract as agreed 
upon by the parties at the time; and that the parts were 
omitted by mistake, accident, inadvertence or fraud, and 
under these principles the parties are bound by the agreement 
as executed, unless it was their intention, when it was drawn, 
that the representations complained of were a part of the 
contract, upon the faith of which the trade was made, and 
that they should form a part of the written agreement, and 
were left out of it by mistake, accident, inadvertence, or 
fraud, and that this should be shown by the clearest proof. 

The jury found for the plaintiff only $1,500 00, with 
interest and costs. He moved for a new trial, upon the 
grounds that the verdict was contrary to the evidence and 
law, and especially to the second charge of the Court, and 
upon the ground that the Court erred in the first charge as 
aforesaid. The Judge says that charge was given to meet 
the arguments of counsel on both sides, He refused a new 
trial, and that is assigned as error. 


Lyon & DEGRAFFENREID, for plaintiff in error. 


WuittLE & Gustin, for defendants in error. 


WARNER, J. 


This was a case tried on the common law side of the Court. 
On the trial thereof a written contract between the parties 
for the rent of the plantation, sale of stock, provisions and 
agricultural implements, was read in evidence. That written 
agreement was the best evidence as to what was the contract 
between the parties; all prior negotiations between them are 
presumed to have been merged therein, and the result of 
their parol agreement is presumed to be stated in the written 
contract, unless there was fraud or mistake in the execution 
of it. 

When a bill is filed on the equity side of the Court to 
reform a written contract, on the ground of mistake, the 
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complainant must make such allegations in his bill as will, 
according to the principles and practice recognized by that 
Court entitle him to the relief which he seeks, otherwise the 
bill will be demurrable. The same remark may be made 
when a party seeks similar relief in a common law Court 
under our system of practice. The party seeking to reform 
a written contract in a common law Court, under our mode 
of practice, must, by his pleadings, made out a prima facie 
case on the record. If the defendants in this case had stated 
in their plea that the parol agreement in regard to the plain- 
tiff’s using his influence with the negroes to remain on the 
place as Jaborers~was omitted “by mistake” without more, 
their plea would have been demurrable, they would have 
been required to allege in their plea how, in what manner, 
and by whom the mistake was committed, in order to lay the 
foundation for the introduction of such evidence as would 
entitle them to have the written contract reformed according 
to the well established rules and practice of Courts of equity. 

The charge as to the jurisdiction of the Court in which 
the case is tried does not change or dispense with the required 
evidence necessary to reform a written contract in a Court of 
equity. There was no point made in the Court below, as 
shown by the record, on the sufficiency of the pleadings, or 
as to the admissibility of the evidence under them. The 
point made here is upon the sufficiency of the evidence intro- 
duced to lay the foundation for reforming the contract. 

The error complained of is, that the Court below, on the 
statement of one of the defendants, that all that part of the 
parol agreement which relates to the plaintiff’s using his in- 
fluence with the negroes to remain on the place as laborers, 
was omitted by mistake to be inserted in the written contract, 
assumed that the defendants had made a prima facie case of 
mistake which would entitle them to have the written con- 
tract reformed, and then allowed the witness to testify as to 
the injury which the defendants had sustained in consequence 
of the negroes leaving the place. If the written contract 
contains the entire agreement of the parties, then the plaintiff 
was not responsible in any way under his contract for the ne- 
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groes leaving the place, and the evidence upon that point in 
the case was inadmissible. The evidence on that point was 
only admissible on the assumption that the witness who stated 
that part of the parol agreement was omitted by mistake, had 
by his evidence, made out a prima facie case for the reforma- 
tion of the written contract. In our judgment, the evidence 
of mistake in the written contract, then’ before the Court, was 
not sufficient under the law applicable to that class of cases, 
to make even a prima facie case for the reformation of the 
written contract between the parties. The Court should have 
required the defendants to have shown how, in what manner, 
and by whom, the mistake was committed, whether by the 
draughtsman, or other person, so as to have laid a legal foun- 
dation for the introduction of the other evidence. And this 
was a question for the Court as to whether a prima facie case 
for reforming the written contract had been made out by the 
evidence as required by law. If a plea containing the same 
facts only would be demurrable, then a demurrer to the 
evidence proving the same facts should be sustained by the 
Court. 

Under our Evidence Act, allowing parties to be sworn in 
their own favor, the Courts should require a pretty clear 
prima facie case to be made in laying the foundation for the 
reformation of avritten contracts; otherwise, there are but 
few written contracts that will stand against alleged mistakes, 
when the interest of parties require a change or alteration in 
the terms and stipulations thereof. We think the Court be- 
low erred in admitting the evidence as to the injury sustained 
by the defendants, in consequence of the negroes leaving the 
place, on the assumption that there was sufficient evidence of 
a mistake in the written contract to lay the sniuaren for 
reforming it. 

Although the plaintiff may have represented to the de- 
fendants that there was a greater quantity of stock and pro- 
visions on the place than they found to be there when they 
took possession of it, yet if they made no objections at that . 
time, but proceeded to make a crop with what they found 
there, and paid part of the rent without any complaint as to 








206 SUPREME COURT OF GEORGIA. 





rs 


Engel vs. Scheuerman. 





>————. 


the deficiency of corn and other things, it would seem that, 
in the view which a Court of Equity usually takes of such 
matters, it is too late for the defendants now to insist that 
they did not get as much as they expected, and for that rea- 
son seek to repudiate their contract. They knew when they 
took possession of the plantation, or might have known by 
the exercise of ordinary diligence, what was on it, and if 
there was any material deficiency in anything represented to 
have been there, then was the time for them to have repudiated 
the contract, if they had desired to do so. From the facts 
disclosed by the record, they do not exhibit a very strong 
case, to say the least of it, fur equitable relief under the law. 
Let the judgment of the Court below be reversed, and a new 
trial be granted. 





JosePH ENGEL, plaintiff in error, vs. ASHER SCHEUERMAN, 
defendant in error. 


It appeared that S. had instituted suit against E., ina Court of this State, 
to recover the sum of $5,000 00, alleged to be due the plaintiff by the 
defendant, and during the pendency of the suit in this State, the plain- 
tiff instituted a suit against the defendant E. in the Supreme Court of the 
State of New York, and held him to bail there for the same identical 
demand for which the suit was pending in the Court of this State. A 
judgment was obtained by the plaintiff against the defendant, in the 
Superior Court of this State, in the suit instituted here, which judg- 
mént was paid off and satisfied by the defendant ;:and a bill was filed 
by the defendant in that judgment against the plaintiff therein, alleging, 
that after the payment and satisfaction of the judgment obtained in 
this State, the said plaintiff, fraudulently led the defendant in that 
judgment, (now complainant,) both by word and act, to believe that 
the suit pending against him in the New York Court would be aban- 
doned, and thereby prevented him from making his defence thereto, as 
he otherwise should have done, but with full knowledge that the judg- 
ment obtained in this State had been paid off and satisfied, afterwards 
proceeded in the New York Court, and obtained a judgment there, up- 
on the same identical demand. The prayer of the bill is, that the de- 
fendant may be perpetually enjoined from enforcing that judgment, so 
obtained, in the New York Court, against him and his securities on his 
bail bond: Held, that the States of the American Union, except for 
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all purposes as specified in the Constitution of the United States, are 
in legal contemplation, foreign to each other, and that, as both par- 
ties are citizens of this State, a Court of Equity has jurisdiction over 
the person of the defeudant, to restrain him, by injunction, from en- 
forcing the judgment obtained in the State of New York; it being con- 
trary to equity, and good conscience, that the defendant should collect 
both judgments for the same demand; that there is a clear distinction 
as to the power and authority of a Court of Equity, in this State, to 
restrain, by injunction, the proceedings of a Court in another State, 
and the power and authority of the Court to restrain, by injunction, 
the personal action of a citizen of this State. Ih the one case, a 
Court of Equity, in this State, has no jurisdiction, in the other it has 
jurisdiction to restrain the personal action of the defendant from en- 
forcing an unconscientious demand in another State, in a proper case 
made; that the record now before the Court makes such a case. 
Comity between the Courts of the several States, does not require the 
Courts of this State to assume that the Courts of the State of New 
York, are any more competent to hear and decide the defendant’s 
claim, and do him justice, than are the Courts of this State, to the 
jurisdiction of which, the defendant has voluntarily submitted the 
same for adjudication; and the judgment of the Court below, dismis- 
sing the complainant’s bill, should be reversed. 


Foreign Judgments. Conflict of Jurisdiction. Injunc- 
tion. Before Judge GREEN. Spalding Superior Court. 
August Term, 1869. 


On the 17th of December, 1864, Scheuerman, in said 
county, sued out an attachment-against Engel, returnable to 
February Term, 1865, of Spalding Inferior Court, for $5,000. 
The basis of attachment wes that an averment that Engel 
resided out of this State, though he did reside in this State. 
The claim was for that amount of bills upon the various 
banks of Georgia, Alabama, and South Carolina, which 
Scheuerman delivered to Engel to carry through the Confed- 
erate lines to New York, for Scheuerman’s benefit. It was 
levied on Engel’s storehouse, in Griffin, Georgia. Engel 
knew nothing of this till he returned from New York city to 
Griffin, in 1865, after the war. He filed his defense, the 
cause was tried, and in February, 1867, Scheuerman obtained 
a judgment against him for $1,430 00, besides interest and 
costs. Because of the great depreciation of said bank bills, 
and because $3,300 00 of them were forcibly taken from 
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him, by the pickets of the army, Engel was dissatisfied 
with the judgment, and sought a writ of error to the Supreme 
Court. The Judge refused to certify his bill of exceptions, 
because ndt presented to him in time. (See Engel vs. Speer, 
36th Georgia Reports, 258.) Thus said judgment became 
final. About the 1st of September, 1867, the sheriff having 
determined to sell Engel’s property, to pay said judgment, 
Engel borrowed the money and paid it off, and the fi. fa. was 
receipted in full, by Scheuerman’s attorney. 

Before Engel left New York, to-wit, in July, 1865, Scheuer- 
man sued Engel in the Supreme Court of the City of New 
York, for said identical demand, and held him to bail ; En- 
gel filed his defense thereto. After said payment, Scheuer- 
man induced Engel to believe that said suit in New York 
was abandoned and would not be prosecuted further. But 
about the 25th of January, 1868, Engel’s attorney in New 
York informed him by letter that said case was pending and 
being pressed to trial. In a few days after getting this in- 
formation, and before it was possible to get the evidence of 
said payment to New York, said cause was tried and resulted 
in a judgment against him for $6,720 00, with $146 30 for 
costs. Scheuerman now says he did not get justice in the 
trial here, and is willing only to credit the New York judg- 
ment with said amount paid on the Georgia judgment, but 
will enforce the New York judgment against Engel and his 
securities for the balance. Engel has been a merchant for 
twenty years, and is dependent upon his credit in New York 
for success in business. The existence ofthat New York 
judgment is unjust for the reasons aforesaid, and annoys and 
injures Engel. Therefore, for these reasons averred in his 
bill, he prayed that Scheuerman, his agents, attorneys and so- 
licitors, be enjoined from enforcing said New York judgment 
against Engel, or his securities, and that Scheuerman be de- 
creed to satisfy the same. 

_The injunction was granted in March, 1868, by Judge 
Speer, the then Chancellor of Flint Circuit. Scheuerman’s 
solicitors moved, before Judge Green, to dismiss said bill, 
upon the ground that the said Court had no jurisdiction over 
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the subject matter, and could not compel Scheuerman to re- 
fuse to collect a judgment of a New York Court, or to give 
a release or satisfaction thereof. Judge Green dismissed the 
bill and that is assigned as error. 


PEEPLES & STEWART, for plaintiff in error, cited Hines 
& Hobbs et, al., vs. Rawson, ante ; 2 Paige’s Ch. R., 402-4, 
606; Story’s Eq. Juris., secs. 899, 900; Ed. on Injunctions, 
141-2; 3rd Vesey Jr., 170, 182; 5th Vesey Jr., 71; 3 At- 
kins, 589. 


DoyaL & NUNNALLY, SPEER & Beck, for defendant. 


WARNER, J. 


The question presented for our consideration and judgment, 
in this case, is whether the complainant has the right, in a Court 
of Equity, to enjoin the defendant (he being a citizen of this 
State) from enforcing the collection of a judgment obtained 
by him, against the complainant, and his securities, in the 
Supreme Court of the city of New York, upon the statement 
of facts contained in the record. The defendant, Scheuer- 
man, sued the complainant, Engel, in the Courts of this 
State, on a claim for $5,000 00, obtained a judgment there- 
on, which has been paid off and satisfied. Whilst the suit 
was pending in the Courts of this State, Scheuerman sued 
Engel, in the Supreme Court of New York, for the same 
identical claim, and held him to bail there. The complain- 
ant alleges in his bill praying for the injunction, that after he 
had paid off and satisfied the judgment obtained against 
him in this State, the defendant fraudulently led him to be- 
lieve, both by word and act, that the suit pending against 
him in New York would be abandoned, and, thereby, pre- 
vented him from making his defence thereto, as he otherwise 
should have done; that the defendant, with a full knowl- 
edge that the judgment obtained in this State had been paid 
off and satisfied, afterwards proceeded in the New York 
Court and obtained a judgment there against him, for the 
same identical demand, and is endeavoring to enforce its col- 
lection against him and his securities there. 


Vou, xi—14, 
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The States of the American Union, except for all purposes 
as specified in the Constitution of the United States, are, in 
legal contemplation, foreign to each other. The Courts of 
one State, or county, cannot exercise any control or super- 
intending authority over those of another State, or county, 
but they have an undoubted authority to control all persons, 
and things, within their own territorial limits. In such 
cases, the Courts do not pretend to direct or control the for- 
eign Court, but, without regard to the situation of the sub- 
ject matter of the dispute, they consider the equities between 
the parties, and decree, in personam, according to those 
equities, and enforce obedience to their decrees by process in 
personam. Story’s Equity Jurisprudence, section 899. In 
Foster vs. Vassall, 3rd Atkyn’s Report, 589, Lord Hard- 
wicke said: “If the bill be brought in England, and the 
cause of the suit arise in Ireland, on the plantations, as the 
defendant is here, the Courts do agerein personam; and may, 
by compulsion on’the person, by process of the Court, com- 
pel him to do justice.” In Cranstown vs. Johnson (3d Vesey 
Jr., 183) the Master of the Rolls said, “I will lay down the 
rule as broad as this: this Court will not permit him (the 
defendant) to avail himself of the law of any other country 
to do what would be gross injustice.” In the case of Massie 
vs. Watts (6th Cranch’s Report, 148) Chief Justice Marshal, 
after reviewing the authorities upon this question, said: “Up- 
on the authority of these cases, and of others, which are to 
be found in the books, as well as upon general principles, 
this Court is of opinion, that in a case of fraud, of trust, or 
of contract, the jurisdiction of a Court of Chancery is sus- 
tainable wherever the person be found, although lands not 
within the jurisdiction of that Court, may be affected by the 
decree.” In the case of Mead vs. Meritt (2nd Paige, 403) 
which was relied on by the counsel for defendant in error, the 
Chancellor recognizes the general principle, in regard to juris- 
diction of the person of the defendant, but says: “I am not 
aware that any Court of Equity in the Union, has delibe- 
rately decided that it will exercise the power, by process of 
injunction, of restraining proceedings which have been pre- 
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viously commenced in the Courts of another State. Not 
only comity, but public policy, forbids the exercise of such a 
power.” 

This bill is not filed for the purpose of restraining the pro- 
ceedings of the Court of New York; the Courts of this State 
have no jurisdiction to do that; nor would the Courts of 
this State have jurisdiction to enjoin the enforcement of a 
judgment obtained in the Courts of New York, between 
citizens of that State, resident there. The question here is, 
whether a Court of Chancery, in this State, has jurisdiction 
to restrain the personal action of the, defendant, so far as to 
prohibit him from enforcing the collection of the judgment 
obtained in the Courts of New York, according to the facts 
of this case. There is a clear distinction as to the power and, 
authority of a Court of Equity, in this State, to restrain by 
injunction the proceedings of a Court in another State, and 
the power and authority of such Court, to restrain, by in- 
junction, the personal action of « citizen of this State. In 
the one case, a Court of Equity, in this State, has no juris- 
diction, in the other, it has jurisdiction to restrain, by injunc- 
tion the personal action of the defendant himself from en- 
forcing an unconscientious demand in another State, whether 
that demand is reduced to judgment or not, upon a proper 
case being made. 

The record, now before us, in our judgment, makes such a 
ease, The defendant voluntarily came into the Courts of this 
State, in the first instance, to have his claim adjudicated, and 
that claim has been adjudicated therein, paid off and dis- 
charged. We are not aware that comity between the several 
States of the Union, requires that the Courts of this State 
shall assume that the Courts of the State of New York are 
any more competent ‘to hear and decide the defendant’s claim, 
and to do him justice, than are the Courts of this State, to 
the jurisdiction of which, he voluntarily submitted the same 
for adjudication, in the first instance. In restraining him, 
by injunction, from enforcing this unconscientious demand, 
-in the State of New York, the Court acts upon his conscience, 
in personam, and not upon the Courts of that State; the per- 
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‘son of the defendant is within the jurisdiction of the Court, 
the proceedings of the Courts in the State of New York are 
not, and we do not interfere with them. The Supreme Court 
in New York, in which the judgment was obtained, has no 
interest in the enforcement of that judgment, the defendant 
has; and a Court of Equity, in this State, having jurisdic- 
tion of his person, will restrain him from making that inte- 
rest available, when it would be against conscience and the 
principles of equity, that he should do so. In the language 
of the Master of the Rolls, in Cranstown vs. Johnston, this 
Court will not permit the defendant to avail himself of the 
law of any other country, to do what would be gross in- 
justice. 
Let the judgment of the Court below be reversed. 





GrorcE W. Ruopes, plaintiff in error, vs. JAMES GAUL- 
ADETT et al., defendants in error. 


On the 10th day of September, 1863, Pinckard conveyed by deed a tract 
of land, in the county of Monroe, to Gauladett, in his own right, as to 
one-third thereof, and to Gauladett, as trustee of Mrs. Hardee and 
her children, and Mrs. Irwin and her children, as to the other two- 
thirds, Mrs. Hardee and Mrs. Irwin being the daughters of Gauladett. 
By the deed of conveyance, Gauladett, the trustee, is expressly autho- 
rized and empowered, without an order of Court, to sell and dispose 
of said property at such times and on such terms as he may deem best 
for the interests of his said cestui que trusts, and to reinvest the same 
in such property as may be most for their benefit. On the 9th day of 
November, 1866, Gauladett bargained, sold and conveyed, by deed, 
to Rhodes the tract of land, conveying his individual interest therein, 
as well as that of his cestui que trusts, as trustee, as authorized by the 
original deed of conveyance from Pinckard, for the sum of $5,000 00, 
and took Rhodes’ note for the purchase-money, payable to himself, 
and as trustee as aforesaid, or to his order, at any of the banks of 
Savannah, due on the first day of January, 1868, the payment of which , 
note was secured by a mortgage on the land conveyed. Rhodes went 
into the possession of the land, and has remained in the undisturbed 
enjoyment of the same. The note not having been paid at maturity, 
the mortgage was foreclosed without any defense having been made 
thereto, and a suit at common law was.also instituted on the note by 
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the transferee thereof, and a judgment was obtained thereon without 
any defense having been made thereto in that suit. Afterwards, on 
the 29th of July, 1869, Rhodes filed his bill on the equity side of the 
Court, praying for an injunction to restrain Gauladett, in his individual 
capacity, and as trustee, from the enforcement of.said judgment, and 
also to restrain the transferee of said note, in whose name the judg- 
ment had been obtained, from enforcing the collection of the same, 
on the averred grounds that Gauladett, the trustee, had committed a 
breach of trust in negotiating the note, to the prejudice of the interests 
of his cestui que trusts; that the proceeds thereof, when paid by him 
in satisfaction of the judgment, would not be applied for their benefit 
by the trustee; and that as he (Rhodes) did not know these facts until 
after the rendition of the judgment, he fears that he will not be pro- 
tected in the payment of the judgment as against the claims of the 
cestui que trusts, for the alleged breach of trust on the part of the trus- 
tee, without the decree of a Court of Equity in his behalf, inasmuch 
as the plaintiff in the judgment received the note on which the judg- 

_ ment was obtained after the same became due. The injunction, as 
prayed for, was granted, and on a motion to dissolve the same, on the 
coming in of the answers of the defendants, the Court dismissed the 
bill for want of equity: Held, that the judgment of the Court below, 
dismissing the complainant’s bill for want of equity, was right, and 
should be affirmed. 

When, in the opinion of this Court, from an inspection of the entire 
record, the case has been brought up here for delay only, damages will 
be awarded as provided by the 4221st section of the Code. 


Equity. Trustees. Damages. Before Judge GREEN. 
Chambers. Monroe county. October, 1869. 


Rhodes, of said county, filed a bill against Gauladett indi- 
vidually, and as trustee for his daughters, Mrs. Hardee and 
Mrs. Irwin, and their children, and others, in which he 
made the following averments: On the 19th of November, 
1866, he bought certain land in said county, which James S. . 
Pinckard had sold Gauladett, from Gauladett, (who professed. 
to own one undivided third of it individually, and the other 
undivided two-thirds as trustee for said daughters and their 
respective children,) took a deed from Gauladett in said 
double capacity, and to him, in the same double capacity, 
gave him for it his, Rhodes’, promissory note for $§,000 00, 
due the Ist of January, 1868, with.a mortgage to secure said 
note. Rhodes took possession of the land, but did not pay 
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said note when it was due. Gauladett, in said double ca- 
pacity, foreclosed said mortgage, and had a judgment abso- 
lute in February, 1869. Rhodes sued out a writ of error to 
the June Term, 1869, of this Court, and the case has ended. 
(The bill of exceptions was withdrawn.) At said February 
Term the said note was sued on in the same way, and a judg- 
ment was entered upon it at the August Term, 1869, of said 
Court. 

Since these judgments were obtained, Rhodes has discoy- 
ered facts which make him fear that his title is not good, and 
that either Gauladett never was trustee for his said daugh- 
ters, but used the money of their husbands in that way to 
cover it up and defraud their creditors, or, if he was trus- 
tee, he has committed such a breach of trust as makes it 
unsafe for Rhodes to pay the purchase-money to him, lest 
Rhodes be liable for the same to the cestui que trusts, and 
besides, Gauladett had no authority to sell said trust estate, 
and conveyed no title. These facts are: Erwin and Har- 
dee have become bankrupts, Gauladett has transferred Rhodes’ 
note to Stoval & Edmondson in exchange for paper on Erwin 
& Hardee, and Gauladett has proved that claim against 
Erwin & Hardee solely in his individual capacity. Stoval 
& Edmondson transferred Rhodes’ note to Warren, who now 
claims it, and yet these judgments remain in favor of Gaula- 
dett in said double capacity, and are being enforced against 
Rhodes. Erwin & Hardee are wholly insolvent, and Rhodes 
is informed that Gauladett is also insolvent. 

He prayed that all of said parties should answer touching 
said matters; that a decree might be framed so as to protect 
him from loss, and that, meanwhile, no steps be taken to 
enforce either of said judgments. The injunction was granted. 
The defendants, Gauladett, Erwin and Hardee, answered that 
in 1863, when neither of them owed anything, they agreed 
to buy said place, each paying one-third, and that Gauladett 
should hold his third individually, and the others, as trustee, 
as aforesaid, and took a deed accordingly from said Pinckard, 
in which said Gauladett was clothed with full power, “ with- 
out the authority of an order of Court, to sell and dispose of 








a RYO RS ORAL LES CORI = 











ATLANTA, DECEMBER TERM, 1869. 215 





Rhodes vs. Gauladett e¢ al. 





said property at such times and on such terms as he may deem 
best for their benefit ;” this was well known to said Pinck- 
ard, one of Rhodes’ solicitors, and the deed was on record in 
said county; Gauladett has ever since controlled the matter 
exclusively, and transfered the note without any notice to 
them on this wise: Stoval & Edmondson, on the 10th of 
December, 1867, ‘drew on Erwin & Hardee for $9,210 83, 
due ten days after date, and Erwin & Hardee accepted the 
draft. It was payable in bank, and was protested. To pro- 
tect Stoval & Edmondson, Gauladett, in his double capacity, 
transferred to them Rhodes’ note, and they let Warren, who 
owned the draft, have Rhodes’ note to release them, and let 
Gauladett take said draft. Gauladett has proved the draft 
against Erwin & Hardee, bankrupts, their assets will pay 
fifty cents in the dollar, and thus the cestui que trusts are in 
no danger; besides Gauladett is amply able to respond in 
damages. They said no defense was made to either of said 
suits, and that this bill was hatched up for delay. 

Mrs. Erwin and Mrs. Hardee, by answer, ratified all that 
Gauladett had done as their trustee. Stoval & Edmondson 
and. Warren answered substantially as aforesaid, as to the 
matter and manner of the transfer, All denied any combi- 
nation or fraudulent intent. 

Upon the coming in of these answers, they moved to dis- 
miss the bill for want of equity, or that failing, to dissolve 
the injunction because the equity was sworn off. In support 
of the answers, they showed that Gauladett owned $12,000 00 
worth of realty in Savannah, and twenty-three shares of 
Central Railroad stock, and ten shares of South-Western Rail- 
road stock, unencumbered, in his own right, and that Rhodes, 
on the 10th of February, 1869, wrote inquiring who held 
said note. The complainant showed that Gauladett proved 
said claim against Erwin & Hardee in his individual ca- 
pacity solely, and that the liabilities of the bankrupts was 
$247,000 00. 

The Chancellor dismissed the bil], and that is assigned as 


error. 
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A. D. Hammonn, JAmEs S. PincKkarp, for plaintiff in 
error, cited: Story’s Eq. Juris., sec, 1129, 1131; Wormley 
vs. Wormley, 8th Wheat. R., 421; Hill on Trustees, 165, 
758; Ist L. C. in Eq., 87, 95; 4 My. & Cr., 427; Adams’ 
Eq., 385, sec. 156; Irw. Code, sec. 2310. 


CaBANIss & PEEPLES, for defendants, cited: 10th Ga., 
133; Story’s Eq., sec. 1127, 1134; 1 L. Cas. in Eq., 76; 
Parsons’ Select Cases, 48; 11 Vesey, 156; 3 Swan., 699; 
5 Madd., 358: 2 Brock, 234; 2 DeSaussure, 375; 6 Call., 
309, 354; 1 Rob., (Virg.,) 107; 2 Doss., 375; Irw. Code, 
sec. 2303; 1 Kelly, (Geo.) 186; 2d, 275; 3d, 78, 229; 15th 
Ga. R., 103, and asked for damages for delay. 


WARNER, J. 


The error assigned to the judgment of the Court below in 
this case is the dismissal of the complainant’s bill. One 
branch of this case was brought up to this Court at a former 
term, and the writ of error was withdrawn by the plaintiff 
in error without a hearing thereon. The complainant is in 
possession of the land for which the note was given, on which 
the judgment was obtained, which is now sought to be en- 
joined under various pretexts set up in his bill of complaint, 
all of which appear to have been hunted up by him since the 
rendition of the judgment, for the obvious purpose of delay- 
ing the payment of a just demand. The payment of the 
judgment rendered against him for the price of the land will, 
in our judgment, be a sufficient protection to him as against 
the claims of the cestui que trusts of the trustee who sold it 
to him, under the deed of trust, which conferred the power 
on the trustee to sell the same. On the statement of facts 
contained in the record, there was no error in the judgment 
of the Court below in dismissing the complainant’s bill. 

And as it is quite apparent from all the facts in the record 
that the case was brought here for delay only, damages should 
be ‘awarded as provided by the 4221st section of the Code. 

Let the judgment of the Court below be affirmed, and 
damages be awarded. 
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‘rmoTHy BurKE, plaintiff in error, vs, Joun H. STEEL, 
defendant in error. 


Where A was employed by B, at a salary of $100 00 per month, and 
A directed B to pay $25 00 per month, of his salary, to C, for the 
benefit of C’s wife and children, asa donation, or gift, from A., and B. 
failed to pay the money, and Cdied: Held, that A might recover 
the money from B, by suit, in his own name, and the statement in the 
declaration that he was suing for the use of C.’s family, is mere descrip- 
tio persone, or surplusage. 


Pleading. Gifts. Demand, etc. Before Judge Pope. | 
; Fulton Superior Court. May Term, 1869. 


Steel sued Burke, for the use of Margaret Kay and her 
children, the widow and orphans of William Kay, deceased, 
for $300 00 and interest, averring that on the Ist of April, 
1856, he was employed, for the ensuing year, by Burke, at 
$1,200 00, and ordered Burke to pay to William Kay, for 
the benefit of Kay and his wife and her children, $25 00 per 
month, out of said $1,200 00, that Burke retained the 
$25 00 per month, but did not pay it as he was ordered, and 
yet refuses to pay it. Burke pleaded the general issue, that, he 
had discharged the demand by paying $1,950 00 to Joseph 
C. Grubb & Company on Kay’s order, and that in 1856 and | 
1857 he supplied Kay and his family with provisions worth 
$1,000 00. 

On the trial, STEEL testified tothe facts averred in the writ, 
that he ordered Burke to retain the $25 00 and pay it for the 
benefit of Kay and his family, telling Burke that he intended 
said reservation for the support of Kay and his family, and 
Burke agreed so to pay it, and did retain it monthly out of 
Steel’s wages, and that it was a gift from Steel to Kay and 
his family. Mrs. Kay testified that in 1856 the family was 
supported by Kay’s labor, that Burke had not paid her, nor 
did she believe he paid her husband in his lifetime; that he 
died in 1859. Here plaintiff rested his case. Defendant’s 
counsel moved for a non-suit, upon the grounds that Kay’s 
administrator should have been the plaintiff, that Steel could 
not recover, and because no demand for payment was made 
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before this suit was brought. The motion was overruled, 
Burk. testified, saying, his agreement was to pay Kay the 
$25 00 per month, and said he supported Kay and his family 
during 1856, at a cost of $1,200 00, or more, explaining how 
it was done, and another witness testified upon that subject. 
The jury found for the plaintiff. Defendant’s counsel moved 
for a new trial, upon the grounds that the Court erred in not 
granting a non-suit, and because the verdict was strongly and 
decidedly against the weight of the evidence. The new trial 
was refused, and that is assigned as error. 


GARTRELL & JAckKsON, for plaintiff in error, said the 
plaintiff’s evidence made Burke trustee for Kay and family: 
Irwin’s Code, section 2290; Hill on Trustees, 60. Kay’s 
administrator should sue: Irwin’s Code, secs. 2447, 3387 ; 
3rd Ga. R., 161; 30th, 779; 12th, 280; 30th, 78. Steel 
cannot sue because he has no legal title: 27th Ga. R., 62. 
The administrator and the surviving usees could: 2nd Liv., 
210; 3rd B. & P. R., 149; Cowper’s R., 443; 1st John R., 
140; 17th Mass. R., 400, 574. Steel’s gift was irrevocable: 
3 Barn & Cross, 384; 1st Johnson’s Cases, 209; 12 John’s 
R., 278 ; 17 Mass., 578, 400. A demand was necessary: 
8th Ga. R., 180. 


L. J. GLENN & Son, for defendant, replied that Steel was 
the proper plaintiff: 1 Ch. on Pl., 19-20; 1 Min. R., 172. 
The gift was incomplete at Kay’s death and Steel could sue 
for the wife’s and children’s use: Ir. Code, sec. 2615; 15th 
Ga. R., 486; Ist Dev. (N. C.) R., 360; 10th E. C. L. R., 
527. The names of usees was surplusage: 3rd How. (U. 
S.) R., 574,577. Demand was not necessary: Irwin’s Code, 
secs. 3102, 3190; 6 N. H. R., 537; 10th Mass. R., 230, 14 
N. Y. R., 492; 43 Barb. 214; 9 Porter, 362. 


McCay, J. 

We see no serious difficulty in the first point made in this 
record, to-wit, that turning upon the death of Mr. Kay, and 
the assumed necessity that his estate be represented. Under 
the evidence, this money was for the use of Kay and his wife 
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and children, they took it, or were to take it, asa class, and 
the death of one passes the right to the survivor. Doubtless, 
the real use was intended only for the wife and children, Kay 
being only included as the head and trustee of the others. 

The substance of the original transaction was simply this, 
Steel, as a gift, donation, without consideration passing to 
him from anybody, directed this money to be paid by Burke 
to the Kays. Burke failed to pay it. It is insisted, that, under 
such circumstances, the right to sue Burke is in the donees 
and not in Steel. We think not. It will be noticed that 
there is no evidence of any promise made by Burke te the 
Kays, and that no consideration passed from the Kays to 
any one. 

In all the cases referred to by the ingenious and industri- 
ous counsel who argued this question, for the plaintiff in er- 
ror, we do not find one that has not one of these features : 
either a consideration has passed from the beneficiaries to one 
of the other parties, or the promissor has made some promise 
to the beneficiary which binds him to pay the money that way. 

This case comes within the case of Howard College vs. Pace, 
15th Ga. R., 486. This was a direction of Steel to Burke to 
pay Steel’s money to a third person. Before Burke does it, 
or puts himself in such a relation to the third person, as that 
he cannot draw back, Stecl reasserts his own rights. It was 
a parol gift, without delivery, and revocable at Steel’s option. 
This suit is/in Steel’s name, the beneficiaries are surplusage 
in the declaration ; at any rate, it is at Steel’s option whether 
they be there or not. 

Nor is it necessary that Steel should make a demand, before 
suit. Burke has broken his promise, and is not entitled to 
any indulgence. When Burke failed to pay, as he undertook 
with Steel, a right of action arose in Steel, if he choose to ex- 
ercise it. 

As we find no error in law, we do not feel disposed to dis- 
turb the judgment of the Court, on the motion for a new 
trial. The jury have found for the plaintiff, and we do not 
think the verdict is without evidence to support it. 

Judgment affirmed. 
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WituiAM ALLEN, plaintiff in error, vs. J. O. Harris, de- 
fendant in error. 


A colored woman made an affidavit before a Justice of the Peace, charg- 
ing the defendant with being the father of her bastard child, as pro- 
vided by the 4664th section of the Code, and he was arrested by a war- 
rant, issued by the Justice, and afterwards applied to the Judge of the 
Superior Court for a writ of habeas corpus, alleging that he was ille- 
gally arrested and deprived of his liberty, onthe ground, that a colored 
woman could not swear a bastard child to its putative father, under the 
laws of this State. The Judge, on the hearing of the habeas corpus, 
refused to discharge the defendant from custody: Held, that under the 
present existing laws of this State, and especially under the provisions 
of the 1662d and 1664th sections of the Code, a colored woman may 
swear a bastard child to its putative father, in the same manner as a 
free white woman may do, and that the same proceedings should be 
had in the one case as in the other, under the law in such cases made 
and provided; and that there was no error in the refusal of the Judge 
to discharge the defendant from his arrest, under the proceedings had 
against him. ; 


Habeas Corpus. Criminal Law. Negroes. Decided by 
Judge Pope. Fulton County. Chambers. June, 1869. 


Louisa Edwards made oath, before a Justice of the Peace, 
that William Allen was the father of a bastard child, of whom 
she had been delivered, and who was likely to become charge- 
able to said county. In this affidavit both Allen and herself 
were averred to be negroes. Allen was arrested, and, after 
examination before the Justice, upon his failure to give bond 
for the maintenance of the bastard, etc., he was committed to 
jail, to be tried for bastardy. 

Habeas corpus was sued out against Harris, the jailor, 
Allen was brought before Judge Pope, and his counsel asked 
for his liberation, upon the ground that the statutes of Georgia, 
as to bastardy, did not allow the said proceedings to be had 
against the putative father, at the instance of any but a free 
white woman. Judge Pope remanded Allen to jail, in de- 
fault of his giving bond, in the sum of $100 00, to appear 
at the Superior Court, to be tried for bastardy. This de- 

cision and order are assigned as erroneous, for the reason 


aforesaid. 
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GrorgE 8. Tuomas, for plaintiff in error, said Irwin’s 
Code, section 4664, says: “free white woman ;” section 1667 
provides for maintenance of negro children: 16th Ga. R., 
92-3. The Constitution of 1868 did not strike “white” out 
of the statute; as to construction of criminal Jaw: Whar- 
ton’s Cr. L., 136-7; Sedgw. on S. and C, L., 2438-4-5, 332- 
3, 423; 29th Ga. R.,. 57. 


E. P. How t, Solicitor General, for the defendant, said 
Acts 17th March, 1866, 9th March, 1866, Section 2d, Art. 
1, Constitution of 1868, and Section 3rd, Art. 9, abolished 
the distinction of color. 


WARNER, J. 


Under the present existing laws of this State, and espe- 
cially under the provisions of the 1662d and 1664th sections 
of the Code, a colored woman may swear a bastard child to 
its putative father in the same manner as a free white woman 
may do; and the same proceedings should be had in the one 
case as in the other, under the Jaw in such cases made and 
provided. The Judge did not err in refusing to discharge 
the defendant from his arrest, under the proceedings had 
against him, under the bastardy law. 

Let the judgment of the Court below be affirmed. 





Lewis TuMLIN, plaintiff in error, vs. JERRY W. GOLDSMITH, 
defendant in error. 


A suit was instituted on a note signed ‘‘ Meador & Tumlin,’’ and the 
copartnership was denied by Tumlin, under oath, On the trial the 
plaintiff offered to prove ‘‘that printed hand-bills, signed ‘‘ Meador 
& Tumlin,’’ advertising for hands to work in the stone- quarrying busi- 
ness, were distributed at various points and stuck up at various places 
at Stone Mountain, and that one of them was stuck upon the door of 
the house where Tumlin boarded,’’ which evidence was ruled out by 
the Court. There being a verdict in favor of Tumlin, a new trial was 
granted by the Court below, which was excepted to: Held, that a 
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copartnership cannot be proved by general reputation, but the fact 
that printed hand-bills, with the firm name signed thereto, stuck up at 
various places in the town where the defendant was residing at the 
time, one of which was stuck upon the door of the house where he 
boarded, was competent evidence to be submitted to the jury for their 
consideration upon the trial of the issue between the parties, and as 
this evidence was rejected by the Court the judgment of the Court 
below granting a new trial in the case should be affirmed on that 


ground alone. 


Partnership. Evidence. Before Judge Popr. DeKalb 
Superior Court. March Term, 1869. 


Goldsmith, as trustee of Mrs. Henry, sued Tumlin and 
John T. Meador, as partners, upon a promissory note for 
$1,950 00, dated 1st March, 1867, due the 26th of June, 
1867, and signed “ Meador & Tumlin.” Tumlin pleaded 
the general issue, that he did not sign or make said note, nor 
authorize any one to do so for him, that no such copartner- 
ship as “Meador & Tumlin” ever existed, nor was he 
ever a member of any such firm, and that if such a firm had 
existed, it was dissolved before said note was made, 

Plaintiffs attorneys read in evidence the note, after exam- 
ining Meador, to show that there was such a firm as “ Meador 
& Tumlin” in the business of quarrying stone at Stone Moun- 
tain, Georgia, prior to the date of said note. While Meador 
was being examined, plaintiff’s counsel offered to prove by 
him that printed hand-bills, signed “Meador & Tumlin,” 
advertising for hands to work in said stone-quarrying busi- 
ness, were distributed at various points, at the suggestion of 
Tumlin, and stuck up at various places at Stone Mountain, 
and he offered to testify that one of them was stuck upon the 
door of the house where Tumlin boarded; and while Gold-, 
smith was being examined, they proposed to show by him 
that some hay and a box of mule shoes came to Stone Moun- 
tain, consigned to “ Meador & Tumlin,” when Tumlin lived 
near the depot. The Court ruled out this offered evidence, 
because it was not shown that Tumlin knew that the hand- 
bills were so put up, or that said goods were so directed, or 
that he acquiesced in the same. The witnesses were allowed 
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to testify that such hand- —_ were printed and circulated at 
Tumlin’s request. 

Plaintiff’s counsel proposed to prove by various witnesses 
that it was generally understood at Stone Mountain, and the 
common talk there, that Tumlin was the partner of Meador 
in said stone business, and that the firm name was “ Meador 
& Tumlin,” but the Court would not allow it. 

The substance of Meador’s testimony was that, in 1866, he 
was quarrying stone, being one of the joint owners of Stone 
Mountain; that Tumlin bought an interest in the property, 
and had control of the share of another owner; that Meador 
controlled the share of another owner, and they jointly paid 
the remaining owner for his part; that the business, by him, 
was carried on in the name of the “ Granite Works;” that he 
and Tumlin formed a partnership in the same business, and 
for some time carried on the business under that name, but 
afterwards, at Tumlin’s request, the name was changed to 
“ Meador & Tumlin ;” that said note was given for money bor- 
rowed and used for Meador & Tumlin, and that though the 
owners sold out the property before said note was made, “ Mea- 
dor & Tumlin’s” business was continued for some months 
after the date of the note, in finishing up their work, etc.; 
that a job for Bell for near $5,000 00, and another for the 
Masonic Hall Company for near $3,000 00, were finished after - 
the date of the note. His testimony was supported by other 
witnesses and facts. 

On the other hand, Tumlin swore that there never was 
such a firm; that he never authorized his name to be used, 
never authorized the hand-bills to be printed, nor the goods 
to be marked as aforesaid, and did not know that such firm 
name was being used, etc. He admitted that he had attended 
a sale of Bell’s property, and bid $20,000 00 for it, to protect 
the lien of a fi. fa. in favor of ‘Meador & Tumlin,” sued 
out against Bell, and he supported his side by other witnesses 
and facts. ‘There was evidence as to whether there was a 
" dissolution before the date of said note. 

The jury found for plaintiff against Meador only. Gold- 
smith moved for a new trial upon the grounds that the Court 








L 
224 SUPREME COURT OF GEORGIA. 





Tumlin vs. Goldsmith. 





erred in ruling out said offered evidence, and because the ver- 
dict was against the evidence, ete. 

The Court granted a new trial upon the last ground, over- 
ruling the others. This is assigned as error. 


Hitt & Canpier, for plaintiff in error, said “ reputa- 
tion” was inadmissible in this case: Irwin’s Code, secs. 3717, 
3718, 3719; 20th Wend., 81; 22d Wend., 264; 16 Maine 
R., 192; 3 Hill N. Y. R., 333; 17th Vermont R., 448; 
11th Conn. R., 92; 13th N. Hamp. R., 99; 7th Missouri 
R., 560; 2 Ala. R., 499; 5 Blackf. R., 248; 3 Scammon, 
137; 16th Pick., 412; 17th Pick, 361; 1 Cr. C. C. R, 
408. As to setting aside the verdict for the reason given by 
the Judge; 7th Ga. R., 269; 11th, 203; 13th, 320, 370; 
14th, 41, 27, 286, 310; 17th, 418; 19th, 5387; 20th, 263; 
30th, 212; 31st, 365; 36th, 478; 37th, 607, and other 
authorities on points not passed upon here. 


MiutepGe & CLARK, A. W. Hammonp & Son, for de- 
fendant, replied, “reputation” was admitted in such cases in 
11th Wend., 98; 20th John., 178; 14th John., 215; 1 
Caines’ R., 184; 4 Cowen R., 283; 20 E. C. L. R., 378; 
8th Ga. R., 286; 38th, 391; and contended that though 
- “reputation” was not admissible, evidence of signs, cards, 
etc., were admissible: Collier on Part., sec. 97; Moody & 
R., 9; 20 E. C. L. R., 378; 8 Watts & 8., 257; 1 Robin- 
son, 267; 38th Ga. R., 391, ete., and replied to the other 
points argued. 


WARNER, J. 


The error assigned to the judgment of the Court below in 
this case, is the granting of the new trial. It is well settled 
that a copartnership cannot be proved by reputation alone. 
The evidence offered by the plaintiff that printed hand-bills, 
with the firm name of “ Meador & Tumlin” signed thereto, 
were stuck up at various places in the town where Tumlin 
lived at the time, and that one was stuck upon the door of 
the house where he boarded, was competent evidence to have 
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been submitted to the jury on the trial of the issue between 
the parties. The sticking up of the printed hand-bills, with 
the firm name signed thereto, where the defendant might 
reasonably be expected to have seen them, was a fact which 
should have been submitted to the jury for théir considera- 
tion, and as this evidence was rejected by the Court, we affirm 
the judgment of the Court below, granting the new trial on 
that ground alone. 
Let the judgment of the Court below be affirmed. 





Perkins & LItTLeFisrD, plaintiffs in error, vs. J. H. 
TRIPPE, et. al., defendants in error. 


(Brown, C. J., having been of counsel in this case, did not preside.) 


1, Where there is a bill of interpleader, and the defendants answered, 
admitting on both sides the fact of the dispute, and the absence of any 
interest in the stakeholder, the Court will, if possible, take such ac- 
tion as will protect the stakeholder, without delay, leaving to the par- 
ties disputing, to litigate between themselves as to their rights. 

2. When a bill of interpleader was filed in Fulton Superior Court, by an 
attorney-at-law, setting forth that under a contract with one member of 
a dissolved partnership, he had collected money in the name of the 
firm, that he had received notice from each of the partners, not to pay 

_it to the other, and that one of the firm had moved a rule against him, 
in Fulton Superior Court, to compel him to pay the money to that 
one, and it appeared that none of the parties lived in Fulton county, 
but that one resided in Columbia, one in ‘Burke, and one in Glynn, 
and that the attorney was ready to pay the money: 

Held, that on the coming in of the answers admitting these facts, the 
Court ought, on motion, to have ordered the money paid by the attor- 
ney to the party with whom he had contracted, on his giving bond, in 
double the amount, in the Clerk’s office of Fulton county, with good 
security, approved by the Clerk, payable to the other partners, to ac- 
count to them for the same, and to have dismissed the bill, leaving 
the parties to litigate, before the proper tribunal, having jurisdiction 
of them, their rights in the matters in dispute. 


Equity Pleading and Practice. Interpleader. Injunc- 
tion. Before Judge D. F. HamMonp, presiding by consent. 
Fulton County. Chambers. October, 1869. 


VoL. x~—15. 
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Trippe ruled Hillyer, of Fulton county, for money col- 
lected by him, as an attorney-at-law, for Littlefield, Perkins 
& Company. Hillyer answered that he had collected the 
money for said firm, and did not doubt that Trippe was a 
member of the firm, but that, while he was ready to pay it 
over, he feared to pay it to Trippe, because the other mem- 
bers of the firm had instructed him not to do so, elaiming 
that Trippe was in debt to the firm, and he was afraid to 
pay it to the other members, because Trippe had instructed 
him not todo so, claiming that the firm was in his debt. 

Pending this rule, Hillyer filed a bill in said county, where 
the rule was pending, stating the facts, substantially afore- 
said, and praying that said partners should interplead, that 
meanwhile they be enjoined from proceeding against him, 
and that such a decree might be had as would protect him in 
the premises. The Chancellor granted the injunction, and 
required Hillyer to deposit the money in bank. He did 
deposit it, payable to his own order. 

Each of the defendants answered the bill, admitting the 
partnership, giving the manner of its formation, ete. Little- 
field and Perkins answered that Trippe was indebted to the 
firm, that at its dissolution, Littlefield was authorized to col- 
lect the assets and pay the outstanding debts, and Perkins 
set up that he, Perkins, employed Hillyer to collect the money, 
and assumed some of the debts of the firm. They both an- 
swered that Perkins was entitled to the money, and that Trippe 
was insolvent. They lived in Scriven county, and pleaded 
to the jurisdiction of Fulton Superior Court over them, to 
compel an accounting with Trippe. Trippe pleaded that he 
resided in Columbia county, and also to the jurisdiction of 
Fulton Superior Court, on said ground. He set up that the 
other members of the firm had defrauded him, and that the 
‘firm was in his debt, stating how, ete. 

Judge Pope, having been of counsel in the cause, could not 
preside, and Judge D. F. Hammond, an attorney of the Court, 
was, by consent, made Judge pro hac vice. Before him, Lit- 
tlefield & Perkins moved to dissolve the injunction, so that 
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Hillyer might pay the money to them, and for an order re- 
quiring Hillyer so to do, upon the grounds that their answers 
showed that Trippe ought not to have the money, that Ful- 
ton Superior Court had no jurisdiction over the parties, only 
so far as to protect Hillyer, and that Trippe’s remedy was by 
suit against Perkins & Littlefield, where they resided. Judge 
Hammond overruled the motion, and error is thereupon as- 
signed upon each of said grounds. 


LocHRANE & CLARK, for plaintiffs in error, said when all 
defendants answer bill of interpleader, injunction may be dis- 
solved: Adam’s Eq., 206. There being no jurisdiction in Ful- 
ton county over the defendants: Art. 5, sec. 12, par. 4, Con- 
stitution of 1868 ; secs. 3168-9, Irwin’s Code, order should 
be passed protecting Hillyer, and the parties be sent away to. 
litigate: Jeremy Eq. Juris., 347, 349; 2 Ves. & B., 407, 
412, and note. Hillyer should pay the party who employed 
him: 37th Ga. R., 574, If the firm can be compelled to ac- 
count with each other here, they can be in any and every. 
county in the State, under like circumstances: Irwin’s Code, 
sections 1886, 1894, 1896,, 1907; Story on Part., sec. 328, 
It would be proper for this Court to direct what shall be 
done. 


Rosert Baveu, for defendant, contended that the juris- 
diction of Fulton: Superior Court was complete, because the 
rule was brought there: Adam’s Kq., 391, 392, 395-6; 27th 
Ga. R., 178; 14th Ga. R., 323. 


McCay, J. 


Why should not this mere stakeholder be discharged from 
this litigation? ‘The facts set up in the bill are all admitted 
by the answers of all the parties, to-wit, that Hillyer is a 
mere stakeholder, has no interest in the fund, and that there 
is a bona fide, and serious dispute among the others, as to who 
is entitled to control this money. There is besides a serious 
difficulty, under the Constitution, in trying the rights of 
these parties in Fulton county. One of these defendants re- 
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sides in Burke, another in Columbia, and a third in Glynn 
county, and the matter in dispute is entirely with them. No- 
body in the least interested in this fund, resides in Fulton 
county. Nor is the fund a fund, in Court, raised by its pro- 
cess, or by its order. It is the simple case of one owing 
money belonging to a partnership. We do not think Fulton 
county has such a jurisdiction of this matter, as to authorize 
an investigation and settlement of the affairs of these part- 
ners, in Fulton county. The only jurisdiction it has is to 
enjoin the rule, pending against Mr. Hillyer; and the proper 
decree is that these parties shall interplead. 

This decree the Judge may make without the intervention 
of a jury, because on the facts, necessary to make such a de- 
cree, there is no dispute: Code, section 4142. A decree that 
the bill is properly filed, disposes of the case, as to the com- 
plainant: Daniel’s Chancery Practice, 1764. The manner of 
the interpleading depends upon the nature of the case. If 
the dispute is one at law, the Court will direct the pleading 
accordingly : Daniel’s Chancery Practice, section 1765. 

In analogy to this, we see no reason why the Court of 
Fulton may not decree the interpleading to be in the county 
of the residence of one of the parties. Mr. Hillyer stands 
ready, and proffers to pay this money into Court, or as the 
Court shall direct. We think he is entitled to be relieved 
from risk and to have the rule against him enjoined. As 
appears by the bill and answers, he was employed to collect 
this money by one of the firm, after its dissolution. After 
dissolution, one of a firm cannot make a contract, in the firm 
name. The contract, in this case, was between Mr. Perkins 
and Hillyer, that Hillyer should collect, in the firm name, 
this money. There is no pretence that Perkins is insolvent, 
or that this money will be moved out of the reach of the 
other partners, in his hands, than it is now, while in Hill- 
yer’s hands. Each partner has a right to collect it, for the 
firm ; and, had Hillyer paid it to Perkins, he would have re- 
ceived it for the use of the partnership. 

It is, however, only just that all parties should he fully 
protected, and we are of opinion that Perkins should give 














ATLANTA, DECEMBER TERM, 1869. 229 





Davis et al., vs. State of Georgia. 





bond, to account for this money to the parties composing the 
firm. After the dissolution, he, through his agent, has col- 
lected it. He is liable to Mr. Hillyer for his fee. For, whilst 
he, Perkins, has a right to expend the money of the part- 
nership in the collection of its assets, he dealt with Mr. 
Hillyer as an individual, and on the contract Mr. Hillyer 
can only look to him. 

Upon the whole, therefore, we think the Court below erred 
in not making a decree on the bill and answers, as there was 
no dispute on the facts. 

Mr. Hillyer ought to be discharged from the litigation, the 
rule against him ought to be enjoined, the money ought to be 
directed to be paid to Perkins, on his filing, in the Clerk’s 
office, a bond to account to his partners for this money, and 
the partners ought to be left to litigate their rights, in the 
tribunal which has jurisdiction of their dispute ; and we will 
so direct, under the power granted to this Court, by sec- 
tion 4219, of the Code. Judgment reversed. 





Henry Davis e¢ al., plaintiffs in error, vs. THE STATE OF 
GeroratA, defendant in error. 


Defendants were indicted for the offence of simple larceny, and charged 
with having wrongfully and fraudulently taken and carried away a cer- 
tain ‘‘ white hog,’’ without alleging the hog to have been of any value: 
Held, that by the common law, at the time of our statute adopting the 
same, the value of the property, in an indictment for simple larceny, 
was required to be alleged and proved on the trial, and that that rule 
of the common law is still of force in this State, and a failure to allege 
the value of the property, alleged to have been stolen, in the indict- 
ment, is a good ground for arresting the judgment after verdict. 


Criminal Pleading. Larceny. Arrestof judgment. Be- 
fore Judge Pope. Fulton Superior Court. September 
Special Term, 1869. 


The indictment against Henry Davis and Anna Davis for 
simple larceny, charged that in said county, on the 4th of 
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May, 1868, they, “with force and arms did wrongfully and 


fraudulently take and carry away a certain white hog, 
weighing one hundred pounds, one year and.one month old, 
said white hog being an altered male hog, the personal 
goods of one William Graham, with intent then and there 
to steal the same, contrary to the laws, etc. The defend- 
ants pleaded not guilty, and went to trial. The Solicitor 
General offered evidence of the value of the hog. This was 
objected to because no value was averred in the indictment, 
The Court sustained the objection. The defendants were 
found guilty. Defendants’ attorney’s moved to arrest the 
‘judgment because no value was averred in the indictment, 
nor proved upon the trial. The Court overruled the mo- 
tion, holding that: 1st. Since the distinction between grand 
and petit larceny was abolished, value was immaterial ; 2d, 
value is immaterial when the statute makes the taking of a 
specific thing, larceny ; and 3d, because this objection to 
the indictment came too late, under section 4546, Irwin’s 
Code. This is assigned as error. 


GaARTRELL & Jackson, for plaintiffs ip error, said larceny 
is of personal goods: Irw. Code, sec. 4327, and that im- 
ports value; 9th Metcalf, 134; 2 Arch. Crim. Pr. & PL, 
363, (note) ; 14 Gray, 376; 6th John., 103; 3 Hill, 211; 
Charlton’s (Ga.) R., 518; Irwin’s Code, secs. 4336, 4340, 
4348, inclusive; upon the second point of the decision: 1st 
Porter (Ala.) R., 118. 


E. P. Howe tt, Solicitor General for the State, as to 
averment of value, cited: Ist Bish. Criminal Pro., 293; 
2d, 676, 671'; as to larceny of thing specified by statute: 
20th Texas R., 780-1 ; 9th Rich., 428, 438; 1st Bish. Cr, 
Pro., 315; Irw. Code, sec. 4334; and that the indictment 
was sufficiently technical: -Irwin’s Code, sec. 4536 ; Wood’s 
case, 32d Ga; Sharp’s case, 17th Ga. R.; Beck’s, 16th; 
Hester’s, 17th. 
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WARNER, J. 


The defendants were indicted for the offense of simple 
larceny, and charged with having wrongfully and fraudulent- 
ly taken and carried away a certain “white hog,” without 
alleging the hog to have been of any value. After a ver- 
dict of guilty, a motion was made to arrest the judgment 
on the ground that the hog was not alleged in the indict- 
ment to have been of any value, which motion was over- 
ruled. By the common law, at the time of our statute 
adopting it, the value of the property, in an indictment for 
simple larceny, was required to be alleged and proved on 
the trial. “ Where personal chattels are the subject of an 
offense, as in larceny, they must be described specifically by 
the names usually appropriated to them, and the number 
and value of each species or particular kind of goods, stated.” 
Archibold’s’ Criminal Pleading, 22. On the trial for lar- 
ceny, evidence must be given that the thing stolen is of 
some value: Roscoe’s Criminal Evidence, 512. This prin- 
ciple of the common law is still of force in this State, and 
the failure to allege in the indictment the value of the prop- 
erty charged to have been stolen, is a good ground for arrest- 
ing the judgment after verdict. 

Let the judgment of the Court below be reversed. 





Greorce M. Tuomas, plaintiff in error, vs. the GEorGIA 
RartroaD & Banking Company, defendant in errror. 


An action was brought by the plaintiff, as an employee of the “Sutualins, 
alleging that he had been injured and damaged by other employees of 
the defendant, in carelessly, and negligently, running and pushing 
a certain hand-car upon the Railroad track of the defendant. On 
the trial of the case, the plaintiff offered evidence to prove that he 
was injured in consequence of the defective construction of a certain 
instrument, called a ‘‘Jigger,’’ which was used by the employees of 
the road, which evidence was objected to by the defendant, on the 
ground that there was no allegation of that fact in plaintiff’s declara- 
tion, which objection was overruled by the Court, and the evidence 
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wasadmitted. The jury found a verdict for the plaintiff, for the sum of 
$2,750 00, and a motion was made for a new trial, upon several 
grounds, which was granted by the Court below. The plaintiff ex- 
cepted: Held, that it was error in admitting the evidence as to the 
injury sustained by the plaintiff in consequence of the defective con- 
struction of the “Jigger,’’ there being no allegation of that fact in his 
declaration, but on the contrary, the injury was alleged to have been 
done by the careless and negligent running and pushing the hand-car 
on defendant’s road, by the employees thereof. 

Held, further, that this Court will more reluctantly interfere with the 
discretion of the Court below, in granting a new trial, when the plain- 
tiff, the only witness in the case, states, that ona former trial thereof, 
he swore, that there was no negligence, either in New, or Jones, 
who were with him as employees of the road, when he was hurt; but 
who stated on the last trial, that he was injured by the carelessness of 
Mr. New, and Mr. Jones, without giving any explanation as to the 
conflicting statements made by him, in relation to that material point 
in the case, on the different trials thereof. 


New Trial. Damage on Railroad by co-employee. Party 
as Witness. Before Judge Porz. DeKalb Superior Court. 
September Term, 1869. 


Thomas averred that on the 20th of August, 1866, his 
right arm was crushed and broken, his upper lip was cut 
and split open, and one of his teeth was knocked out, by the 
servants of said company, carelessly and improperly push- 
ing and running a hand-car, on the track, and striking him 
therewith, with great force and violence, causing him great 
suffering, expenses, etc. The defendant pleaded the general 
issue. On the first trial, plaintiff obtained a verdict for 
$600 00 and costs, and defendant appealed. The appeal 
was dismissed, but that dismissal was reversed by this 
Court. See 38th Ga. R., 222. 

Upon the second trial, plaintiff testified that he was thirty- 
eight years old, had a wife and six children, dependent on 
him for a support, the oldest child being fourteen years old ; 
stated that the said injuries were received by him, at said 
time, that five weeks elapsed before he came out again to 
work upon the track, and it was two months before he could 
use his arm well ; that he was now farming, and though he 
could plough and hoe as well as ever, he could not work on 
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the track, nor split rails, nor could he lift as well as before ; 
that he was getting $26 00 per month on the road, before 
he was hurt, and while he was hurt, and for twelve months 
after his return, $26 00 per month was paid him ; now he 
could hire for $15 00 per month, ds a farm hand; that he 
suffered greatly, for three or four weeks he did not sleep, 
had gangreen in his arm, cannot now shut his hand or close 
his elbow ; that he considered himself a poor hand after he 
returned to the road, but no complaint was made of his 
work, and he got the same wages as before his hurt ; that 
he wrote the superintendent, making some propositions, one 
of which was to give him an easy place, and told him, if 
some one of his propositions was not accepted he would sue 
the company ;'that he was turned off and sued the same 
day. So much for the extent and nature of his injury. 

As to how it occurred, he testified that he was employed 
by defendant, working on the track, under Mr. New, witha 
hand-car, with three others, who were accustomed with him 
to handle said car; they used a jigger, an instrument used 
for changing a hand-car from the track to the turnout, 
made by placing two rails, or pieces of lumber, sharpened 
at the ends, parallel with each other, of the same width of 
the track, fastened together with a pivot in the center; the 
car is placed upon it and turned on the turnout, and when 
placed on the jigger, the car ought to balance. New and 
Jones, a track hand, and plaintiff, were using the jigger, 
plaintiff working the back part of it and they pushing the car 
on to the ‘jigger from the turnout, and they pushed it with 
so much force that it did the damage aforesaid ; that he 
was in his proper place, discharging his duty. The pivot 
of this jigger was four inches from the center, the jigger 
was made by plaintiff and Jones, not mechanics, and by 
New’s order, of timber for wagon tongues, with ordinary 
tools ; though it was no part of plaintiff’s duty to make 
jiggers, he knew where the pivot was, had used that jig- 
ger twelve months ; Mr. Henry usually made them, and two 
men could manage Henry’s jiggers, but it took four men to 
handle this one ; the other men were some fifty yards away 








234 SUPREME COURT OF GEORGIA. ~ 





Thomas vs. The Georgia Railroad and Banking Company. 





when he was hurt; this jigger was used since 1865, and 
for some time after said injury, but the pivot was changed 
to the center. The injury was caused by the carelessness of 
New and Jones, they made a surge with the car, and failed 
to push it on the jigger, made a second surge and pushed 
the car on plaintiff, with great force, so fast that he could 
not get out of the way ; no one was with him at the time 
but New and Jones, and that he swore on the first trial that 
there was no negligence in New or Jones, and that it was 
not their fault, so far as he knew. It was not New’s busi- 
ness to put the car on the track, but sometimes he did it ; 
plaintiff did not think he would have been injured had the 
pivot been in the center, though he was not certain as to 
this; the turnout was made of chestnut telegraph poles, 
one of which hada bulge. Here plaintitf closed. 

The evidence of the defect in the jigger was objected to 
by defendant’s counsel, when it was offered, because there 
Was no averrment to support such evidence, but the ob- 
jection was overruled. | 


On the part of defendant, said New and Jonzs testified 
substantially as follows: The car was rolling along at a 
moderate rate when it dropped off on plaintiff; turnouts 
were usually made of poles, or old cross-ties, and that one 
was as good as usual ; sometimes a jigger is managed by 
four hands, sometimes by three, and sometimes by but two, 
plaintiff had often worked one with less than four hands ; 
the running off of the car was not caused by the careless- 
ness of either of the witnesses, and they thought plaintiff 
could have stopped it had he tried; jiggers are usually 
built by the hands upon the road ; the pivot ought to be in the 
center, but it is not so always ; that jigger had been used 
ever since the war, and the pivot was changed some time 
after plaintiff was hurt, because the ends of the jigger had 
worn off. Jones said plaintiff was a good hand yet, but 
that some work could not be done by him, and New said he 
thought him yet a good hand, and did he need one, would 
as soon employ plaintiff as any other, and that plaintiff's 
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wages had beer paid him during his sickness, and since, till 
he sued, just as before his injury. } 

All this evidence came in without objection, except the 
opinion of these witnesses, that plaintiff’s injury was not 
caused by the carelessness of either of them. The Court 
charged the jury and they found for the plaintiff for $2,- 
750 00 and costs. Defendant’s counsel moved for a new trial, 
upon the grounds that the verdict was contrary to law, and 
against the weight of the evidence, and excessive, and be- 
cause the Court erred in admitting evidence of the defect 
of the Jigger. The Court granted a new trial, without 
saying upon what ground. His granting a new trial is as- 
signed as error. 


Hitt and CHANDLER, for plaintiff in error, cited, as to 
damages by Railroads: Irwin’s Code, secs. 2057, 2957, 3329, 
2979, 3662, 3666 ; 20th Ga. R., 411; 30th, 112; 34th, 
110, 438, 536°; 13th, 320; 14th, 41; 31st, 365, 37th, 
607 ; and as to excessive damages : Irwin’s Code, sec. 2896 ; 
23rd Ga. R., 500 ; 26th, 250; 30th, 152; Pierce’s Am. R. 
R. Law, 495, 254; 38th Ga. R., 438; 16th Barber R., 
359 ; 20th, 293; 20th Ga. R., 37; Sedgwick on M. of 
Dam., 601 ; 5 Mason R., 497; Wisconsin Reports, 221 ; 
Smidt vs. the M. & St. P. R. R., Hunt vs. N. N. RB. R. 
Company ; 26 Iowa R., 365. 


/ L. J. Guenn & Son, for defendant, said the evidence of 
defect of Jigger was inadmissible, under the pleadings : 25th 
N. Y. R., 562; 10th Indiana R., 554 ; Pierce’s R. R. Law, 
294 ; Ist Red. on R. R., 520, (note,) 522 ; 20 Barb., 449 ; 
plaintiffs fault contributed to the injury : same authorities 
and Irwin’s Code, section 2981 ; 35th Georgia Reports, 105; 
and as to excessive damages: 27th Ga. R., 87; 38th, 431 ; 
Irwin’s Code, secs. 3666, 3667 ; as to granting new trials : 
6th Ga. R., 185 ; 37th, 557; 35th, 271; 36th, 604; 26th 
164, 290 ; 30th, 968 ; 32d, 472; 7th, 436; 26th, 528. 
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WARNER, J. 


The error assigned to the judgment of the Court below, 
in this case, is the granting a new trial, on the grounds stated 
in the motion therefor. The cause of action, as set forth in 
the plaintiff’s declaration, is, that he was injured by the’ 
careless and negligent running and pushing a certain hand- 
car on the defendant’s road, by the employees thereof, the 
plaintiff being an employee on the road. In our judgment, 
it was error in the Court below, on the trial of the case, to 
admit evidence that the plaintiff was injured in conse- 
quence of the defective construction of the ‘“jigger,” as 
stated in the record, there being no allegation of that fact 
in his declaration, but on the contrary, the injury was al- 
leged to have been done by the careless and negligent run- 
ning and pushing the hand-car, on defendant’s road. 

The plaintiff was the only witness sworn to prove the in- 
jury sustained by him ; and, by his own admissions, there 
is a conflict in his evidence as given ona former trial of this 
case, and that now given by him on the last trial, upon a 
material point. Under these circumstances, this Court will 
more reluctantly interfere with the discretion of the Coyrt 
below, in granting a new trial. Whilst it is the duty of the 
Courts to require that the several railroad companies in 
this State should be strictly confined within the limits of 
their respective charters, and be held strictly responsible for 
all liabilities imposed on them by law, still, it is also the 
duty of the Courts, to protect them from being wrongfully 
plundered, under the form and color of law ; their rights, 
and liabilities, should be measured and decided by the same 
standard as those of natural persons. 

Let the judgment of the Court below, granting a new 
trial, be affirmed. 
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Timotuy D. Lyves, plaintiff in error, vs. Joun M. C. Resp, 
defendant in error. 


On the trial of a case the defendant was sworn as a witness in favor of 
himself, and the plaintiff, in rebuttal, introduced witnesses impeach- 
ing the general character of the defendant, showing that he was un- 
worthy of credit on his oath. The defendant moved the Court for a 
continuance of the case, on the ground of being surprised at the evi- 
dence offered, impeaching his general character as a witness, which the 
Court refused to allow. A verdict was rendered against the.defendant, 
and there was a motion for a new trial upon that ground, and because 
the verdict was contrary to the evidence, and the weight of the evi- 
dence; and also, on the ground of newly discovered evidence. The 
defendant, on the trial, introduced two witnesses in support of his 
general character, and the newly discovered evidence set forth in the 
record is that of witnesses who would swear as to the defendant’s good 
character. The Court overruled the motion for a new trial: Held, 
that it was not error in the Court below in refusing the motion for a 
continuance of the case on the ground of the defendant’s surprise 
that his general character had been impeached, he having been a resi- 
dent of the city and county where the suit was pending for several 
years preceding the trial. 

There is sufficient evidence in the record to support the verdict, and 
the alleged newly discovered evidence is merely cumulative, and to 
the same point, as the evidence introduced by the defendant on the 
former trial in support of his general character. 


Continuance. Impeaching Witness. New Trial. Before 
Judge Pore. Fulton Superior Court. May Term, 1869. 


Reed averred, that on the 23d of May, 1864, in said 
county, he left with Lynes, as a warehouseman, on storage, 
twenty-seven barrels of tobacco, each weighing one hundred 
pounds, and worth $2 00 per pound, Lynes agreeing to 
keep it, and delivered it upon demand ; that Lynes sold it, 
and converted the proceeds to his own use. Lynes pleaded 
the general issue, and a set-off for its storage from Novem- 
ber the 4th, 1863, till November the 4th, 1864, $78 00. 

REED testified that Lynes promised to take care of said to- 
bacco during the seige of Atlanta the best he could, and 
return it to him; that Lynes, in May or June, 1865, was 
called on for the tobacco, and told several tales about it ; 
first said he had sold it, and would pay when he got the 
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money for it, afterwards denied selling it, setting up that it 
was taken from him by Captain Swift; that Lynes had no 
authority to sell it, though had he sold it, and accounted 
for the proceeds, Reed would have been satisfied; that he 
paid all storage up to the 23d of May, 1864; customary 
storage was twenty-five cents per package per month ; Reed 
was a Colonel in the Confederate service, and remained here 
till 22d July, 1864, and then went south. 

Reed’s counsel read in evidence the warehouse receipt. 
A witness, who remained in Atlanta while the Federal army 
occupied it, testified that he found no difficulty in keeping 
. property safe, that there was a good market for smoking 
tobacco, he had some of the same kind as plaintiff’s, and 
readily sold it to the Federal soldiers at from fifty cents to 
one dollar per pound in cash; that such an article is now 
worth forty cents per pound. Another witness testified that 
he had previously stored said tobacco with Lynes, sold it to 
Reed at sixty cents per pound, in Confederate currency, 
while it was there, and that usual storage then was twenty- 
five cents per package per month. Plaintiff closed. Lynes 
testified that he had had the tobacco about nine months 
before Reed bought it, the storage was never paid, but when 
he gave the receipt, Reed agreed to pay all when he with- 
drew the tobacco; that soon after he was about to be con- 
scripted and taken before plaintiff, then in charge of such 
matters, and upon his making a satisfactory showing ; 
Reed ordered him released, and following him out, asked 
him to save the tobacco for him if he could, Lynes replied 
that he had many friends among the Irishmen in Sherman’s 
army, and that if they came into Atlanta he believed he 
could save the tobacco ; that Reed told him to do the best 
he could with it, as if it were his‘own; that about June, 
1864, a party of marauders from Wheeler’s cavalry broke 
open his store and took one barrel of this tobacco, and other 
things ; he then took the tobacco into his house, and con- 
cealed it in the basement and up-stairs; that after the 
Federal army had been here some time, he became acquaint- 
ed with several officers, and sold them a small quantity of 
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other tobacco ; he met Swift, who questioned him about the 
tobacco, and afterwards came with wagons and a party of 
armed soldiers, and entered the house; that Lynes met 
him, and asked what it meant, to which Swift replied, “ Mr. 
Lynes, these are rough men, I don’t wish to see you hurt, 
you had better go back ;” he went back to his room, and 
the soldier’s took off all of ‘his, and all of Reed’s tobacco. 

Lynes tried to have Swift auentaa, but he left that night; 


‘ the next day, or svon after, Lynes left for Nashville, with 


others, who were ordered to leave; that he complained 
against Swift, had him arrested and brought to Chattanoo- 
ga, but nothing came of it; Swift said he had taken it for 
the Government, and would see that it was paid for, but it 
was not paid for; that Reed never paid the storage, and it 
is yet due; he denied having ever told Reed anything con- 
trary to the above, or that he sold it to Swift, or that he 
got Swift to carry off the tobacco in gun boxes; the taking 
was forcible and against his will. 

Lynes’ sister-in-law testified as to the coming of Swift, 
his remark to Lynes, and the soldiers taking off the tobacco, 
the breaking of the Store in June, 1864, about the same as 
did Lynes. 

Reed’s attorneys introduced two witnesses, who testified 
that they knew Lyne’s general character in the county, and 
would not believe him on oath, one saying he had known 
him here fifteen or twenty years, and never heard any one 
speak well of him, and the other saying he had known him 
here ten years or more. 

Plaintiff again closed. Lynes’ counsel stated in his place 
that the defendant was taken wholly by surprise by this im- 
peachment, and if time were allowed, could meet it success- 
fully, and moved for a continuance or a postponement to . 
allow an opportunity to do so. He was about to swear 
Lynes in support of the motion, but the Court ruled that 
there was no sufficient showing for a continuance or post- 
ponement, and that without regard to the fact that Lynes 
was not sworn. 

Lynes’ counsel then called from the bystanders several 
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witnesses. One testified that he was acquainted with Lynes’ 
character, and would believe him on his oath; another tes- 
tified that he had known him many years, had heard some 
speak ill and others good concerning him, but could not 
swear as to his character; the other testified that he had 
known him since the war, that his character was good, and 
he would believe him on oath. Upon cross-examination 
he said he knew that Lynes was charged with stealing brick, 
but that the trial satisfied him that Lynes was honest, and 
the Court thought it a mere trespass, and inflicted a nomi- 
nal fine ; that witness knew that in his favor, and also that 
Governor Bullock had appointed Lynes to the honorable 
and responsible office of notary public. When these wit- 
nesses were called, it was near the dinner hour, and the 
crowd in the Court room was greatly diminished. After 
examining them, Lynes’ counsel stated that he could then 
produce no other witnesses, and the cause was closed. Reed’s 
attorney briefly stated his points to the jury, and Lynes’ 
attorney, in reply, had occupied about fifteen minutes when 
Court adjourned for dinner. After dinner, the argument 
was resumed and concluded without any motion to introduce 
other witnesses. The jury found for Reed $740 00, and 
costs of suit. 

Lynes’ attorney moved for a new trial upon the grounds 
that the Court erred in refusing a continuance when it was 
asked for, and because, since the trial he had discovered wit- 
nesses by whom, if time had been given him, he could have 
supported Lynes’ character, and because the verdict was con- 
trary to law and the evidence; and, in support of the second 
ground, he produced the affidavits of about twenty citizens 
of Atlanta, to the effect that they knew Lynes’ character and 
would believe him on oath. The Court refused a new trial, 
and that is assigned as error on said grounds. 


Hittyer & Broruer, for plaintiff in error, cited Hil- 
liard on New Trials, 415; 27th Miss., 270. 


A. W. Hammonp & Son, for defendant, replied, person 
at hohe may not be surprised at attack of his character: 1 
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Phil. Ev., 291; 1 Gr. Ev., sec. 461. No new trial to sup- 
port sainaebleed witness : 9 Ga. R., 4; 10th, 527; 13th, 513; 
25th, 182: 34th, 110; 3 John. R., "O55; 5 Soho. R., 248 ; 
4 John. R., 424; 37 Ga. R., 48; 38th, 650. As to eo 
discovered qithiidss 34 Ge: R., 114, 569; Irwin’s Code, 
sec. 3665, etc. 


WARNER, J. 


We will not control the discretion of the Court below in 
refusing to continue the case on the statement of facts pre- 
sented by the record. Every man is supposed to be able to 
support his general character for truth and veracity in the 
community in which he lives, the more especially when he 
has been a resident of the city in which the trial was had 
for several years. 

The defendant called witnesses ie support his general 
character, who were sworn on the trial. The newly discoy- 
ered evidence for which the new trial is sought, is that of 
witnesses who will sustain his general character for truth 
and veracity, which is merely cumulative, and is to the same 
point as the evidence offered by him on the trial in relation 
to his general character. There is sufficient evidence in the 
record to sustain the verdict of the jury. 

Let the judgment of the Court below be affirmed. 





James B. Ransone, plaintiff in error, vs. R. J. F. Grist, 
defendant in error. 


The Superior Courts of this State, have no jurisdictign to set aside and 
vacate a judgment of a Superior Court, in this State, in 1866, on the 
ground that it is founded on a debt, the consideration of which was 
slaves, or the hire thereof. Whilst the Court and officers, as now or- 
ganized, may not have jurisdiction to enforce such a judgment, they 
have yet no jurisdiction to vacate and annul it. 


= 


Motion to vacate Judgment on slavenote. Before Judge 
Harre.tt. Early Superior Court. April Term, 1869. 


Vou. xu.—16, 
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Ransone sued Grist upon notes made in 1854 and 1860, 
and obtained a judgment thereon, at October Term, 1866, 
of said Court. i. fa. had issued from said judgment, but 
no effort was being made to enforce payment of the judg- 
ment. At April Term, 1868, Grist moved to have said ji. 
fa. satisfied, upon the ground that the consideration of said 
notes was slaves. Grist testified that said notes were given 
for slaves, bought before their said dates. Thereupon, the 
Court ordered the fi. fa. returned into Court, and declared 
the judgment null and void. This is assigned as error. 


* Joan T. Cxark, for plaintiff in error, said that whilst 
Constitution of Georgia, Article 5, Section 17, prevented 
enforcement of slave debts, it did not authorize Courts to 
set aside the judgments and fi. fas. founded on them : Shor- 
ter vs. Cobb, 38th Ga. R.; said prohibition is unconstitu- 
tional: Const. U. 8., Art. 1, Sec. 10. 


Hoop & Kippoo0, for defendant, a void judgment may be 
set aside in any Court: Irwin’s Code, sec. 3536, and said 
judgment was void, under the case of Cobb vs. Shorter, 
38th Ga. R., and Art. 5, Sec. 17, Constitution of Georgia, 


McCay, J. 


The Constitution of 1868 declares that no Court of this 
State shall have, nor shall the Legislature give to any Court, 
jurisdiction to try, give judgment upon, or enforce any debt, 
the consideration of which is a slave. Con. 1868, Art. 5, 
Sec. 18, Proviso. 

The Court below, in this case has taken jurisdiction, to’ 
set aside a judgment obtained in one of the Courts of this 
State, in 1866, which judgment was founded on a debt, the 
consideration of which was a slave. There was no attempt 
‘being made by the owner of the judgment to enforce it, and 
the Court was called upon, by the defendant, to declare the 
judgment vacated. 

The Constitution of 1868 gives to the Superior Court, 
created by its provisions, custody of the records of the In- 
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ferior Courts, the County Courts, and the Superior Courts, 
held in this State, before and after January, 1861, up to the 
going into operation of the organization set up by that Con- 
stitution, and authorizes it to perfect and enforce, and take 
jurisdiction over, all the incomplete records and judgments 
belonging to said Courts, whenever it has, by that Consti- 
tution, jurisdiction over the cause of action on which said 
suits and judgments are founded, but not otherwise. Con., 
1868, Art. 11, Sec. 6. 

Where does the Superior Court of Randolph county get 
authority to set aside a judgment, not obtained in that 
Court, and over which the Constitution gives it no jurisdic- 
tion ? 

The Superior Courts of this State, as now organized, do 
not take jurisdiction over the judgments and proceedings in 
the Courts held in this State, under the Confederacy, and 
previously to the revolution, by succession ; there has been 
no succession. The government now organized in Georgia, 
is based upon the assumption that it found the State with- 
out legal Courts, that, in 1861, the whole civil organization 
of the State fell by revolution, that an interregnum took 
place in legal, civil government, until July, 1868, when the 
people of Georgia set up for themselves, an entirely new 
government, that they did not change, modify, or alter, 
the old organization, but, finding themselves in civil anarchy, 
they, under the Act of Congress, made an entirely new 
government. 

By the theory acted upon, the = and proceedings 
of the Courts existing under the Confederacy, and before, 
have, under the new government, only such force as the 
Constitution gives them. Such is the clear meaning of Ar- 
ticle 11, Section 6, and such must be the theory of the case, 
logically to establish the legality of the present govern- 
ment. 

If, under the previous organizations, there was obtained a 
judgment for a debt, of which the Courts of those organiza- 
tions had jurisdiction, the record and’ proceedings are by the 
Constitution placed in custody of the present Courts, and 


/ 
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those Courts are authorized to take full jurisdiction to com- 
plete and enforce them ; they are ratified and confirmed, 
with certain exceptions, and the new Courts, in every mat- 
ter over which they have jurisdiction, may deal with them 
as though they were their own records and proceedings. Art, 
11, Sec. 6. But over judgments, the consideration of which 
is slaves, jurisdiction is not only not granted but denied, and 
the new Courts have nothing to do with them, but to take 
care of the ‘records, papers and proceedings.” 

What is the effect of these judgments, we are not at 
present called upon to decide. It is a very interesting ques- 
tion, but we will not undertake to discuss it now, as no such 
question is in this bill of exceptions. 

So far as this order of the Court below directs this fi. fa. 
to be brought into Court by the sheriff, it is well enough ; 
that it may well do, as the proper custodian of it, but the 
Court had no jurisdiction to set the judgment aside. The_ 
Superior Court might as well vacate a Justice Court judg- 
ment, as this judgment. Jurisdiction over judgments, 
previously to the 21st of July, of any Court, when the 
debt, upon which the judgment is founded, was a slave, has 
not been conferred upon the Superior Courts, and neither 
they, nor their officers, can enforce them or pass upon their 
validity. Judgment reversed. 





SrepHeN Kine, plaintiff in error, vs. Tae Strate or Gror- 
cia, defendant in error. 


1. An indictment for bigamy must allege that the first marriage was law- 
ful, or set forth such facts as will amount to such an allegation. 

2. The Act of March 7, 1866, (Code, 1665,) confirms, for all civil pur- 
poses, the marriage of persons of color, living together as man and 
wife at the date of the Act, and if, after said Act, such persons con- 
tinue to live together as man and wife, it will be bigamy for one of 
them to marry a third person, knowing that the wife or the husband, 
thus made by said Act a lawful wife or husband, is still living, and is 
still the lawful wife or husband. 
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Bigamy. Criminal Pleading. Negroes. Before Judge 
Harnett. Webster Superior Court. September Term, 


1869. 


The indictment in this case was as follows: * * “For 
that the said Stephen King,” (who was averred to be “col- 
ored,”) “on the 9th day of March, in the year 1866, in the 
county aforesaid, did then and there marry one Nancy 
Moreland, (colored,) and her, the said Nancy, had to his 
wife, and the said Stephen King afterwards, and while he 
was so married to said Nancy as aforesaid, to-wit: on the 
18th day of August, 1669, in the county aforesaid, know- 
ingly did marry and take to wife one Henrietta Grubbs, 
(colored,) and to her, the said Henrietta Grubbs, was then 
and there married, the said Nancy, his former wife, being 
' then alive, of which fact the said Stephen King had then 
and there full knowledge, contrary,” etc. 

This indictment was demurred to, and the demurrer was 
overruled. The State showed, by one witness, that Stephen 
King and Nancy Moreland, in 1864, took each other by the 
hand, in presence of witnesses, and said they were husband 
and wife; that at the end of the war he left her, and re- 
mained away till January, 1866, when he went back, and 
took her with him to one Ward’s, and lived with her there; 
that he slept with her while there, but did not recognize her 
as his wife more than he did the other women ; that at the 
end of the year Stephen paid her for washing for him, as 
did witness pay her for washing for him. Another witness 
testified that she left the defendant in December, 1865, 
that. defendant went to her, and they had “a big fight.” 
_ The sheriff testified, that after his arrest defendant told 
him that he left Nancy year before last, and that before he 
married Henrietta Grubbs, he conferred with a Justice of 
the Peace, who told him that he did not know that he could 
be punished if he married again. His second marriage was 
proved by his admissions. 

His counsel objected to the evidence of his first marriage, 
upon the ground that it was not a lawful marriage, defend- 








246 . SUPREME COURT OF GEORGIA. 





King vs. State of Georgia. 





ant being then a slave, and to the evidence of cohabitation 
since the war with Nancy Moreland, because the Act of 
March 9th, 1866, could not make, by such cohabitation, said 
Nancy defendant’s lawful wife. These objections were over- 
ruled, and defendant was found guilty. Error is assigned 
upon overruling said demurrer and said objections to the 
said evidence. 


Hawkins & Burke, T. L. Cuarge, for plaintiff in error, 
cited Acts of 1865-6, page 240; Acts of 1866, page 156. 


S. W. Parker, Solicitor General, F. H. Prircuert, by 
A. Hoep, for the State, relied upon Act of 9th March, 1866. 


McCay, J. 


There was a demurrer to the indictment in this case, be- 
cause it did not allege the first marriage to be a lawful mar- 
riage, and because it failed to allege that at the time of the 
second marriage, his said lawful wife was, within his knowl- 
edge, in life. 

1. A necessary ingredient of the crime of bigamy is that 
at the time of the second marriage the defendant shall 
have a lawful wife living. If the first marriage were, for 
any cause, void, or if the defendant has been divorced a vin- 
culo matrimonii, the second marriage is not bigamy. As this 
is a material fact, and expressly included by the statute in 
the description of the crime, we think it ought to be alleged. 
This very case shows the propriety of it. “The whole case 
turns: upon whether certain proven facts constitute a legal 
marriage, or rather, cast upon the defendant, by operation of 
law, a marriage, a lawful marriage, when the indictment 
simply charges that on a certain day he married one Nancy 
Moreland. We think the demurrer to the indictment good. 
Every fact stated therein may be true, and the defendant may 
be not guilty, simply because the first marriage may not have 
been lawful. 

2. It was argued that the Act of 1866, declaring persons 
of color man and wife, who were living together as such at 
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the date of the Act, does not cast upon such persons a mar- 
riage so as to make them liable to indictment for contracting, 
subsequently, another marriage. Without doubt the case of 
colored people is peculiar. Until June, 1865, they Were in 
fact slaves, they could make no legal contracts of any kind, 
and there would be gross injustice in a law declaring all mar- 


_riage contracts made while they were slaves, valid. But when 


the Act of March, 1866, was passed, they had been free 
in fact eight or nine months, and by the strict rules of law 
had been during that period free and able to contract. Why 
were not their contracts of marriage made during that time 
valid as well as other contracts which they might make? It 
is true, that under the peculiar circumstances surrounding 
them, a moralist will not judge them harshly, and it is per- 
haps a wise public policy not to inflict upon them severe 
penalties for failing, as in most instances they did, to i 
hend the sacredness of the marriage tie. 

It will be noticed that the Act of March, 1866, does 
not specifically refer to actual marriages of sland people, 


, but declares that all who, at the date of that Act, were living 


together as man and wife shall be so considered. There were, 
doubtless, may instances, and it is honorable to the colored 
people to.declare it, of persons who, without any law of man 
to enforce it, had been true to the vows they had made to 
each other to be man and wife when slaves, and when the 
boon of freedom came they still adhered to the relations they 
had formed. ‘To such persons a mere formal contract of 
marriage was not only unnecessary, but degrading, and it 
was an act of justice and wisdom in the Legislature to pro- 
vide a law settling any doubts there might be of the legality 
of such relations. But there were also a large number of 
eases among slaves where the marriage tie was very loose. It 
had not the sanction of law; and circumstances, inevitable in 
in their character, made it liable to many interruptions, and 
when freedom was cast suddenly upon the race, it is not 
strange that for some time both men and women should co- 
habit under circumstances where it was very doubtful what 
was the true relation which they proposed to occupy to each 
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other. They might be man and wife, they might be living 
together immorally. Under the circumstances it is unfair 
to hold them criminally liable for ‘acts in violation of the 
implied contract thus apparently existing. The Act of 1866 
was passed to cure the evils we have referred to, and after 
much reflection upon the evils it was intended to remedy, 
upon the words of the Act, and the principles of criminal 
law, our judgment is that this Act confirms and legalizes, for 
all civil purposes, the marriages of persons of color living 
together at the date of that Act. But if, on the publication 
of that Act, such persons should immediately have ceased to 
live together as man and wife, we do not think it would be 
bigamy in one of them to contract a subsequent marriage, 
If they, however, continue, after the passage of that Act, to 
to live together, so as to raise an implied assent to the contract 
thus cast upon them, it will be bigamy to marry a third. 
The essence of the crime of bigamy is the marrying of a 
third person by one who has a lawful wife living. After 
accepting, by continuing to live together, the terms of the 
Act of 1866, the marriage is complete for all purposes, and 
it is criminal to contract another. What kind of living to- 
gether, and how long, must depend upon the facts of each 
case. 

Assuming, as we must, that everybody knows the law, the 
question must turn upon the conduct of the parties. Is it 
‘such as fairly leads to the conclusion that they bona fide 
recognize each other as man and wife? If they have con- 
tinued to do so after the passage of this Act, it will be crimi- 
nal to marry again. 

Judgment reversed. 
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Henkin & PALMoRE, plaintiffs in error, vs. ALLEN BarR- 
BREY, defendant in error. 


<1, Where an action was brought for damages against commission mer- 
chants, on the ground that, in violation of their contract to hold cer- 
tain cotton until the Ist of March, they had, to the great loss of the 
plaintiff, sold it on the Ist of the previous January, a statement by the 
plaintiff to defendant’s agent, made after the sale took place and the 
controversy had arisen, that he would have been satisfied if the cot- 
ton had brought a certain sum, (which was less than that claimed, ) is not 
evidence. It is, at best, but an offer of compromise, not acted upon 
by the parties. ; 

2. Where the defendant in an attachment claimed $980 88, and the bond 
and declaration followed the attachment, as to the amount, and the 
proof is such as to justify a verdict for that amount: Held, that a 
verdict of ajury, for the plaintiff, for $9.80 88, will be taken, (nothing 
otherwise appearing,) to be a verdict for $980 88, the amount sworn 
to and claimed by the plaintiff. 


Charge of the Court. Evidence. Certainty. Before 
Judge HARRELL. Randolph Superior Court. May Term, 
1869. 


Barbrey made affidavit that Heinkin & Palmore were in- 
debted to him $980 88, and resided out of this State. There- 
upon, an attachment issued. His petition averred that they 
owed him that sum of money, because on the 27th of Decem- 
ber, 1867, in consideration of his shipment to them of twelve 
bales of cotton, they advanced him $300 00, at one per cent. 
per month, and agreed not to sell his cotton till the 1st of 
’ March, 1868, or after that, and, disregarding said promise, 
did sell it, on the 10th of January, 1868, at but fifteen and 
three-fourths cents per pound, to his damage, because on said 
1st of March it would have sold for twenty-eight cents per 
pound, ' 

The allegations in the petition were testified to-by Barbrey, 
and one Jackson, who was defendant’s agent, at Cuthbert, 
Georgia, and received the cotton. Jackson further testified 
that'said sale was below the market price in New York, 
where defendant lived, on the 10th of January, 1868; that 
it was worth, on that day, more in Cuthbert, than said price 
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at which it was sold, and that had it been held until the 1st 
of March, 1868, it would have brought from twenty-four to 
twenty-six cents per pound ; that, as defendant’s agent, he of- 
fered to pay plaintiff the balance due him by the account of 
said sale, and that he refused to take it, because of the vio- 
lation of said contract, to hold his cotton. Upon cross-ex- 
amination he said, that, not as plaintiff’s agent, but as de- 
fendant’s agent, and as the mutual friend of both parties, at 
plaintiff’s request, he wrote to defendants, on the 30th of 
January, 1868, trying to effect a settlement of the matter, in 
which letter he stated that plaintiff would have been satisfied 
had his cotton been sold at sixteen and a half cents per pound. 

It was shown, by cotton dealers, that, at Cuthbert, cotton 
was selling on the 10th of January, 1868, and on the 1st of 
March, 1868, at from fifteen to fifteen and a half cents per 
pound, and that it cost about six cents per pound to carry it 
to New York. 

Defendant’s counsel offered in evidencesaid letter of Jackson, 
and another by him to defendants, dated the 5th of February, 
1868. It seems that the only material statement in them is 
the statement aforesaid, as to what would have satisfied plain- 
tiff, and that defendants did ‘contract to hold said cotton till 
the 1st of March, 1868, and yet sold it on the 10th of 
January, 1868, making it nett less than it would then have 
done in Cuthbert. The Court rejected the letters. He 
| charged the jury that if defendants agreed to hold the cot- 
ton till the 1st of March, and advance plantiff $300 00, and 
in consideration thereof, plaintiff shipped to them said cot- 
ton, and they, contrary to the contract, sold it before the 1st. 
of March, and that, after the sale, cotton rose and was on the 
1st of March higher than it was at the date of the sale, plain- 
tiff should recover, as damages, the difference between the 
price for which it sold and the price at which it would have 
sold on the Ist of March; if plaintiff had never received any 
of the proceeds of the sale, he ought to recover what it would 
have sold for on the 1st of March, less the nite 00, interest, 
commissions and expenses. 

The jury brought in a verdict in these er ‘We the 
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jury find for the plaintiff $9.80 88,.with interest from the 1st 
day of March, 1868. Lorenzo D. Munrog, Foreman.” 
Defendant’s counsel objected to its being received, upon the 
ground that"it was. uncertain. 

A new trial was moved for, upon the grounds that the ver- 
dict was contrary to the evidence and the principles of justice 
and equity, and was illegal, meaningless and incapable of be- 
ing carried into legal effect ; because the Court erred in re- 
jecting said letters, in charging as he did, and in receiving 
said verdict. The refusal of a new trial is brought up for re- 


view. 
~ 


E. L. Dovetass, J. H. Taytor, by R. Lyon, for plaintiff 
in error. 


A. Hoop, for defendant in error. 


McCay, J. 


1. On the trial of this case in the Court below the defen- 
dants offered as a witness one Jackson, who swore that he 
was their agent, at Cuthbert, to ship cotton to them in New 
York. He stated, further, that after the defendants had sold 
the cotton, and Barbrey had objected to it, as contrary to the 
agreement, Barbrey had directed him to write to defendants, 
and that he had written a certain letter, by Barbrey’s direc- 
tion. This letter was then offered in evidence; that part of 
the letter pertaining to the matter in dispute, was as follows: 
“That he, Barbrey, would have been satisfied had the cotton 
brought sixteen and a half cents per pound.” This letter 
was objected to and ruled out by the Court. 

We are not sure that the evidence, as offered, proves that 
Barbrey ever made this statement. Jackson does not say in 
his parol evidence exactly what Barbrey did say, nor does it 
anywhere appear that Barbrey did in fact say this. All we 
have is the -letter which Jackson wrote to his principals, in 
New York. It is true, he says he wrote by Barbrey’s re- 
quest, or direction, but it must be remembered that Jackson 
was the agent of the New York men, and we doubt much if 
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his letter to them is evidence of what Barbrey said. In his 
parol statement of what Barbrey told him, this statement is 
not to be found. But admitting that Barbrey made the 
statement, is it any evidence? The proof of the contract, 
that the New York house was to keep the cotton till March, 
is overwhelming. Jackson, the agent, admits it in terms, 
and Barbrey swears it positively ; indeed, there is nothing ia 
the record casting the least doubt upon that fact. Nor does 
this statement, claimed to be Barbrey’s, at all tend to raise 
any such doubt. It might well be that the contract existed, 
as proven by Jackson and by Barbrey, that the defendants 
had violated it, and yet Barbrey might. have said, that had 
they sold the cotton at the full market price, on the day of actual 
sale, he would have been satisfied. Evidently the meaning is, 
they have not only not kept the contract, by keeping the cot- 
ton till March, but they have sold it for less than the market 
price, on the day of sale. He says he would have been 
satisfied had they sold it so and so. They did not sell it so 
and so. Even if the proof had shown that, in fact, they had 
sold the cotton for the very price Barbrey, by the letter, said 
he would have been satisfied with, yet Barbrey has a right to 
stand on his contract, and he is not bound by any offer to take 
less than its terms, unless the parties had acted upon it. At 
best, it was an offer of compromise and is not evidence against 
Barbrey. 

2. The affidavit in this case claimed $980 88. The decla- 
ration filed, also, claimed this amount, and the proof justifies 
a verdict for that amount, or about that. - At any rate, had 
that amount been found in writing, plainly set forth, there is 
from the record evidence to sustaiu it. The verdict was for 
the plaintiff for “9.80 88.” Taking the affidavit, the declara- 
tion, and the proof together, it is very plain that the jury 
meant $980 88. A verdict for nine dollars and eighty cents 
and eighty-hundredths of a cent, would be so strange and 
unusual a verdict that every intendment ought to be against 
it, and our judgment is, that this verdict is for $980 88. 

Judgment affirmed. 
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M. GorMLEY, plaintiff in error, vs. Joun L. LARAMORE, de- 
fendant in error. 


A motion to set aside a verdict, on the ground that one of the jurors was 
not upon the list required by law to be filed by the commissioners to 
revise the jury box, is an objection propter defectum, and arises too 
late after the verdict, though the movant did not know the fact alleged 
until after the verdict. 


Arrest of Judgment. Objections to Juror. aches, Be- 
fore Judge HARRELL. Randolph Superior Court. May 


Term, 1869. 


Laramore sued Gormley upon his promissory note for 
$2,323 33, due lst January, 1860; Gormley pleaded a tender 
of property and refusal of it, (under the Relief Act); the 
jury found for the plaintiff for $1,500 00. Gormley’s counsel 
moved to set aside the verdict, because one of the jury who 
rendered the verdict was one whose name was never in the 
jury-box. Gormly made affidavit that he did not know this 
till the verdict had‘been rendered. The list of jurors being 
produced, showed that said juror’s name was not on it, but 
the Court, refused to set aside the verdict. That is assigned 
as error. 


L. 8. Cuastain, E. L. Dovenass, for plaintiff in error, 
cited 2d clause of 13th section, 5th Article, of the Constitu- 
tion of Georgia, and the Act of 1869, prescribing the man- 
ner of drawing juries. 


A. Hoop, for defendant, said names of tales jurors need 
not be in the jury-box: Act 1868, page 141, sec. 8; 17th 
Ga. R., 497; this is an objection propter defectum, and must 
be before trial: 19th Ga., 614, 628 ; ignorance of the want 
of qualification is laches: Georgia Laws, page 142, section 11. 


McCay, J. 


Jurors are disqualified for two classes of reasons: propter 
affectum, as when they are unfit to sit by reason of some affirm- 
ative fault, as interest, bias, infancy, etc.; and propter defectum, 


/ 
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as when they are wanting in some qualification required by 
law, as residence, age, etc. The objection here is, that the 
juror’s name was not on the jury list as made out by the 
commissioners, under the Act of 1869. Clearly this is a dis- 
qualification propter defectum. It is the want of a qualifica- 
tion prescribed by law. It does not appear but that the man 
is just as good a juryman for the party objecting as any 
other. This Court held in 19th Georgia, 614, 628, that ob- 
jections to jurymen propter defectum must be made before 
trial. We see no reason to change the rule there laid down, 
If parties desire to have their cases tried by such jurymen 
only as are on the list, they must make the objection before 
the country has put itself to the trouble to try the case. 

The fact that the party objecting’ was not informed of the 
want of qualification of the juryman does not help the case, 
With proper diligence he could have been informed. The 
list is on file, subject to the inspection of all, and it is his 
own want of diligence that kept him in the dark. 

Judgment affirmed. 





BartTLey McCrary, ef al., plaintiffs in error, vs, HARRIET 
PERRY, administratrix, defendant in error. 


1. Where the Judge, on the calling of a cause, intimates, that, in his 
opinion, the defendant’s plea isa bad one, and the parties nevertheless 
go to trial, and no point is made on the plea, or on the evidence under 
it: Held, that the intimation of the Judge, made before the cause 
was submitted to a jury, is not a ground of error. 

2. When there isa plea to the jurisdiction of the Court, and a trial and 
verdict, and the defendant complains that the verdict is contrary to 
the evidence, he cannot, for that reason, move to set aside the judg- 
ment. He must move for a new trial, in the manner provided by law. 


Remarks by Judge. Practice. Before Judge WorRILL. 
Taylor Superior Court. April Term, 1869. 


Mrs. Perry, as administratrix of C. Y. Perry, sued Bartley 
McCrary and G. F. McCrary, security, upon their promissory 
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note, made the 21st of February, 1863, payable to her, as such 
administratrix. The pleas were that the consideration of 
said note was slaves, and that credit was given to the makers 
upon faith of their property, that they were worth $30,000 00 
and lost $28,000 00 by the war. After the jury was empan- 
elled the Judge remarked, to defendants attorney, that he had 
decided the “ Relief Law” to be-unconstitutional, and would 
so decide till he could see the decision of the Supreme Court 
and know that it was to the contrary, and that he had con- 
cluded not to try such issues, till his doubts as to the Supreme 
Court’s decision was solved. The remark was made to al- 
low defendant’s counsel to continue. But he asked for no 
continuance and replied that the defense was that the note 
was given for a slave. The Judge replied that the cause 
could proceed, and that it was well known that he had de- 
cided that notes given for slaves, were not collectable, under 
the Constitution of 1868. This conversation was in the 
hearing of. the jury. 

Plaintiff’s attorneys read in evidence said note and closed. 
The evidence showed that this note was given in renewal of 
other notes, given by said makers, the consideration of which 
was not slaves, nor the hire of slaves, but that the original 


~ notes had been traded to plaintiff, by the holder of them, for 


slaves which he purchased from said C. Y. Perry’s estate. 
The loss of property, as pleaded was shown. The jury found 
for the plaintiff, for the amount due on said note. Defendant’s 
counsel did not move for a new trial but say here that this 
verdict was contrary to the law and evidence, and that said 
remarks of the Judge were erroneous. | 


M. H. Buanrorp, for plaintiffs in error. 


W. S. WaLuace, for defendant. 


McCay, J. 


1. The remarks made by the Judge in this case, to defend- 
ant’s counsel, on the calling of the cause, and before it was 
submitted to the jury, cannot, in any fair sense, be said to be 
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a decision, judgment or decree in the cause. No objection - 


seems to have been made to the plea, or. to the admission of 
evidence under it. Indeed, forall we can see upon the record , 
the parties on both sides seem to have treated the remark of 
the Judge as a mere suggestion, since neither of them acted 
upon it. The known opinion of a Judge, as to the law of a 
case, is no excuse for failing to put in a plea or tender evi- 
dence. -A Judge cannot decide a point until it is made. At 
any rate, this Court cannot hold as error, a decision which is 
not in fact made in the cause, and the knowledge of the party 
of the Judge’s opinion, is no excuse for failing to demand a 
decision. 

2. Whilst we would not, perhaps, disturb the verdict of the 
jury, on the plea to the jurisdiction of the Court,’ were it 
brought before us, even on a motion for a new trial, for the 
reason that there is, without doubt, some evidence to support 
it, yet we are clear, that even if it were directly contrary to the 
evidence, it cannot be reached by a mere motion to set aside 
the verdict, on the ground that the Court had no jurisdiction 
of the case. , That was one of the very isswes passed upon‘ 
by the jury, indeed, it was the principal issue on the trial. 
The jury has found, that, under the facts, the Court had 
jurisdiction. The verdict is conclusive, unless it be set aside 
in the usual way, by a motion for a new trial. We will not 
say that there might not be circumstances of fraud, or per- 
jury and corruption, sufficient to authorize a Court to set 
aside a verdict ; but there is no such allegation here. It isa 
simple attempt to move to set aside the verdict, because, as is 
alleged, it is against.the weight of evidence. 

There is no brief of testimony filed and approved by the 
Court, no notice, ete., as is required by law, in motion for a 
new trial. Nor is it pretended that this is even, the object 
of the motion. It is in fact an appeal from the jury to the 
Court, on the facts of the case, and had the motion prevailed, 
the plaintiff’s case would have been dismissed. We are of 
opinion that such a proceeding is not authorized by law, 
and that the Court did right in overruling the motion. 

Judgment affirmed. 
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O. C. SHARMAN, sheriff, plaintiff in errer, vs. JEssE B. 
HowELL, defendant in error. 


Where property is levied on by a sheriff, under an execution from a 
State Court, and the defendant is adjudged a bankrupt, and no pro- 
ceedings are taken in the Bankruptcy Court to compel the property 
levied on to be brought into that tribunal for distribution, the adjudi- 
cation of bankruptcy, and the issuing of the ordinary writ of protec- 
tion is no excuse to the sheriff for not proceeding to sell the property 
and raise the money. 


Bankruptcy. Rule against Sheriff. Before Judge GREEN, 
Upson Superior Court. May Term, 1869. 


Howell held a fi. fia. against Beall et al., founded upon a 
judgment obtained on the 8th of November, 1867, and or- 
dered the sheriff to collect it. On the 25th of November, 
1868, the sheriff levied it upon fifteen hundred pounds of 
cotton seed, a horse and fifty bushels of corn, as the property 
of said defendant, and advertised it for sale. Before the sale, 
said defendant produced and exhibited to him a paper in 
these words : ! 


‘Form No. 58. Certificate of protection. In the District Court of the 
United States for the Southern District of Georgia. In the matter of 
Peter C. Beall, Bankrupt. In Bankruptcy. Southern District of 
Georgia. S.S. 

This is to certify that Peter C. Beall, of Thomaston, on the 4th day of 
December, A. D. 1868, filed his petition in bankruptcy in said Court, 
upon which he was adjudged a bankrupt, and this certificate is available 
to the said Peter C. Beall forall purposes as a protection in bankruptcy, 
Given at Macon, the 2d day of December, A. D. 1868. 

ALEXANDER G. Murray, 
Register in Bankruptcy.”’ 


_ Upon the sight of this the sheriff refused to sell the prop- 
ty, and delivered it to Beall’s attorneys upon their promise 
to re-deliver it, should he be held liable for it. When he 
was ruled by Howell he averred the foregoing, and his bona 
fides in the matter, as his reasons for not being required to 
pay Howell the money due on his fi. fa.. The Judge ordered 
him to pay the money at once, or be in contempt, This is 
assigned as error. 


Vou. x~t—17, 
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Doyat & NUNNALLY, Hart & ALEXANDER, for plaintiff 
in error. 


Smita & ALEXANDER, JOHN J, HALL, for defendant in 
error. 


McCay, J. 


There is nothing in the Bankrupt Law giving such an 
effect to the simple adjudication of bankruptcy, upon final 
process, in the State Courts, as is contended for by the plain- 
tiff in error. Causes pending are stayed, and property seized 
under attachment on mesne process, cannot be sold. But if 
there be a final judgment, and the sheriff have seized the prop- 
erty, the simple adjudication in bankruptcy does not interfere 
with the proceedings. The title passes, it is true, to the 
assignee, but he takes it subject to the lien of the judgment. 
We do not say that if the Bankrupt Court found it neces- 
sary, in order properly to adjust the equities and rights of 
the creditors, to cause the property levied on by a sheriff to 
be sold under its direction, and the proceeds to be brought 
before it for distribution, it might not, by proper proceedings 
cause it to be done. But there is no pretence that the sheriff 
was prevented from selling this property by any such pro- 
ceeding. He took it upon himself to determine that which 
the Bankrupt Court did not think it necessary to do, and he 
must take the consequences. 

Judgment affirmed. 
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J. H. Conna.y, administrator, plaintiff in error, vs. NicH- 
OLAS CRUGER et al., defendants in error. 


When A sold to Ba parcel of land, taking B’s note for the purchase- 
money, and giving him a bond for titles when the notes were paid, and 
B, with the consent of his wife, paid one of the notes with money 
belonging to her separate estate, of which he was trustee, and A 
brought suit on the other notes, with intent to get judgment, file a 
deed, and sell the land, under 3604th section of the Code, and a bill 
was filed by the trustee for the children of the wife, she having died, 
setting up these facts, alleging that the land will not pay the balance 
due, and claiming that the trust money invested in the land should be 
first paid, and praying an injunction to restrain A from taking judg- 
ment:on his notes till the rights of the parties should be settled by a 
decree, and A answered the bill, denying any knowledge, on his part, 
of the trust, or any notice that the money paid was trust money: Held, 
that it, was not error in the Court below to dissolve the injunction on 
the coming in of the answer. 


Trust Estates. Before Judge GREEN. Spalding Superior 
Court. August Term, 1869. 


Connally, as administrator of Martha C. Crawford, filed 
a bill against Robert A. Crawford, her husband, and Cru- 
ger, making the following averments: On the 29th of March, 
1860, said intestate was a feme sole, owning slaves, and 
$7,000 00 in cash and choses in action, and, in contempla- 
tion of marriage with Crawford, contracted with him to hold 
said property, and its issues and profits, as hers, free from 
his debts or contracts, subject to be sold by her written con- 
sent, and disposed of by her by will, with remainder to her chil-. 
dren after her death. They afterwards married. Crawford 
took said property as such trustee, and managed and con- 
trolled it for her. On the 23d of September, 1865, Crawford 
bought from Cruger the “Sims place,” near Griffin, Georgia, 
at $7,500 00, on credit ; $2,000 00 was to be paid at sixty 
days, $2,750 00 was to be paid one year after date, and the: 
balance at two years after date. Crawford gave Cruger his 
notes accordingly, and Cruger gave him a bond conditioned: 
to convey said land to Crawford, individually, when said 
notes were paid., On the Ist of October, 1865, Crawford, 
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paid Cruger $1,500 00 on said first note. In 1866, Craw- 
ford spent $1,000 00 in improving said place. In 1867, 
Mrs. Crawford died, leaving two children. Afterwards Cru- 
ger sued Crawford on said notes, is about to get judgment, 
and will file a deed to Crawford, and sell said property. It 
will not bring sufficient, certainly not more’ than sufficient, 
to pay said“notes. Crawford is insolvent. The $1,500 00 
paid to Cruger was of Mrs. Crawford’s trust funds, and 
Cruger knew it when he received it. The $1,000 00 was 
also of her trust funds. Crawford is combining with Cruger 
to defraud the trust estate by allowing the property to be 
sold as aforesaid. The prayer was, that the suit against 
Crawford be enjoined, that he and Cruger be enjoined from 
changing their present status in the premises, and that out of 
a sale of said property, or by decree against Cruger, said 
trust funds be repaid to complainant. 

The Chancellor granted a temporary injunction, and or- 
dered the defendants to show cause why the injunction should 
not continue. Cruger answered. He denied any knowledge 
of anything charged touching such trust estate, saying he 
knew not that there was any such trust estate in Crawford. 
He said the “Sims place” was counted at but $5,000 00 in 
the trade, and that the balance of $2,500 00 was for a car- 
riage and horses, and various other personal property. It 





- was agreed that Crawford should have no title to the per- 


sonalty till he paid for it; Crawford, however, soon sold the 
personalty to innocent purchasers without notice of this pri- 
vate understanding; and from the dates-of the sale and of 
the payment, Cruger believed tltat the $1,500 00 was part of 
the proceeds of said personalty. He denied that Crawford 
had improved the place, as charged, and said if he had, it 
would not counterbalance the wear and tear during the four 
years of his occupancy of the premises. So far from com- 
bining with him, he charged that Crawford had combined 
with complainant to cheat him, Cruger, said he was willing 
to give up Crawford’s notes, and take back the place, that he 
was solvent, and ready to give security for any decree which 
complainant should get against him. 
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At the hearing, Cruger’s solicitors produced affidavits to 
show that Cruger’s answer as to Crawford’s improvement of 
the property was true. Complainant’s solicitors read an affi- 
davit by Crawford, stating that at the date of the trade he 
told Cruger that he was trading to please his wife, and at her 
instance, because she desired to be near her friends and rela- 


’ tives, and that he wished the sixty day credit in order tosell 


his wife’s lot in Atlanta, to raise money to make that pay- 
ment; that he told Cruger of his wife’s separate estate, and 
did pay said $1,500 00 out of the proceeds of the Atlanta 
lot. 

Upon these facts the Chancellor refused to continue the 
injunction, and this refusal is assigned:as error. 


Boynton & DisMvKE, for plaintiff in error, as to follow- 
ing trust funds, cited: Irw. Code, sec. 2307; Hill on Trus- 
tees, 95, 165; 10th Vesey, 517; 14th Ga. R., 343; 19th, 
66; (8th, 513; 1 Ga. Decis., 109; Story’s Eq. Juris., sec. 
1258. 


Speer & Beck, for defendants, replied, Cruger had no 
notice of the trust: Hill on Tr., 512; 14 Eng. Ch. R., 421; 
the consent of the cestui que trust protects him: 11 Vesey, 
319; Hill on Tr., 522, 523; besides this was a matter for 
the discretion of the Chancellor, ete. 


McCay, J. 


The dissolution of an injunction on the coming in of the 
answer, as this Court has uniformly held, is a matter resting 
in the sound discretion of the Circuit Judge, and his judg- 
ment will not be interfered with unless he has acted under a 
mistake of the law, or has abused the discretion which the 
Code gives him in such matters. 

If the complainant has any equity at all it is , dependant 
on the fact that Cruger took this money from Crawford, 
knowing, or having reason to know, that it was money lie. 
longing to the trust estate, of which Crawford was trustee. 
This, Cruger, in his answer, positively denies, and adds that 
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he did not even know there was any such trust estate. It is 
true the complainants filed an affidavit of Crawford in contra- 
diction of the answer upon this point, but the answer of 
\Cruger is in direct response to the material charges in the bill 
on this very matter, and by the Code, section 3050, is enti- 
tled to more weight than the affidavit of one witness, and 


even if it was but one witness against another, the Court — 
~ below having given the most weight to Cruger, we should 


not feel called upon, under the well settled rule, to interfere, 
But even if the fact of notice to Cruger was established, 
Crawford expressly states in his affidavit that Mrs. Crawford 
consented to this use of the money. Under the deed of trust 
she had full power to do this. If this use of the money was 
with her consent, we see nothing in the facts to give her any 
right in this land except in subordination to the rights of 
Cruger. He sold this land to Crawford expressly on condi- 
tion that the title should remain in him until the money was 
paid. What right has Mrs. Crawford, or her children, to 
interlope into this arrangement against Cruger’s consent, and 
get a priority as against him? ‘They may pay Cruger, and 
compel him to make a title, or if a contest were to arise be- 
tween them, and Crawford, or them and Crawford’s creditors, 
they might make some show of equity. As against Cruger, 
however, we do not see that they have any priority. He has 
sold his land, expressly reserving to himself the very rights he 
is now seeking to set up, and there is nothing in the facts 
stated by the bill and answer which changes those rights. 
Judgment affirmed. . 



































ATLANTA, DECEMBER TERM, 1869. 268 





Thomas vs. Knowles. 





F, A. Tuomas, plaintiff in error, vs. JosHuA KNOWLEs, 
defendant in error. 


1. A promissory note, given in March, 1864, for Confederate money bor- 
rowed, payable on the Ist of January, 1868, in the ‘‘commonly re- 
ceived currency, at that time,’”’ is within the Ordinance of 1865, and 
the rights of the parties are to be adjusted according to that Ordi- 


nance. 

2. Itis error in the Court, in such a case, to charge the jury that they are 
to scale the noteaccording to the gold or intrinsic value of the conside- 
ration at any time. One ofthe matters for the consideration of the jury, 
is the length of time the note was to run, without interest; another, 
the mutual risk the parties agreed to take, of the rise or fall of Con- 
federate money, and the jury, are, under ail the facts, to find accord- 
ing to the true equities of the parties under the contract. 


Scaling Ordinance. Charge of Court. By Judge GREEN, 
Newton Superior Court. September Term, 1869. 


Thomas sued Knowles, upon his promise, made the 14th of 
March, 1864, in this State, to pay him, or bearer, $500 00, 
by the Ist of January, 1866, “in the commonly received cur- 
rency of the country, at that time.” The defense was that it 
should be scaled according to the Ordinance of 1865. Plain- 
tiff’s counsel read in evidence the promise, and proved that 
on the Ist of January, 1866, greenbacks were the common 
currency in this State, and closed. 

KNOWLES testified that the note was given for $500 00, in 
Confederate currency, loaned to him by Thomas, when that 
currency was worth but one in twenty for gold; that it was 
just before the funding, by which such currency was to lose 
one-third, and he understood Thomas’ agreement to let him 
have it without interest, was to get currency better than that 


_then in hand, to-wit, new issue of Confederate Treasury notes ; 


that he afterwards offered to pay Thomas, when the currency 
was much more depreciated, and he would not take it, saying 
it would be better, or he would lose it altogether. He ad- 
mitted that Thomas refused to accept a note payable in Con- 
federate money. Thomas and his brother, who drew the 
paper sued on, said that when plaintiff refused to take a note 
due so long off payable in Confederate currency, and pre- 








264 SUPREME COURT OF GEORGIA. 





Thomas vs. Knowles. 





sented the paper sued on, Knowles hesitated about signing 
it, they discussed the probabilities as to the currency, and 
they both thought Knowles understood that he was to pay 
whatever was the currency, at the maturity of the paper, be- 
fore he signed it. 

Plaintiff’s counsel requested the Court to charge the jury, 
that they must enforce the intention of the contracting par- 
ties ; that if they intended said paper to be discharged in a 
currency in use at a particular time, that intention will con- 
trol ; it not being the province of a Court to protect parties, 
in the absence of fraud, against the folly of their own con- 
tracts. The Court refused so to charge. He repeated to 
them the Ordinance of 1865, and charged that if this paper 
was given for Confederate money, borrowed between June 
Ist, 1861 and June Ist, 1865, the amount “should be scaled 
according to the gold or intrinsic value of the Confederate 
money loaned at any time, according to the proof submitted,” 
with interest from the maturity of the paper; that they had 
a liberal discretion, could not make a contract for the parties, 
but should give an equitable construction to the contract and 
give a verdict upon principles of equity. The jury found 
for the plaintiff, $43 00, with interest from 1st-of January, 
1866. ‘ 

Plaintiff’s counsel moved for a new trial, upon the grounds 
that the verdict was contrary to the evidence, ete., that the 
Court erred in refusing to charge as requested, and charging 
as he did. The new trial was refused, and that is assigned 
as error. ) 


CuarRK & Pace, for plaintiff in error. 


Hammonp & WELBzORN, for defendant, cited the Ordi- 
nance of 1865; as to intention of the parties to contract: 11th 
Ga. R., 459; 13th, 520; the verdict, being supported by the 
evidence, should stand; 6th Ga, R., 324; 10th, 429; 35th, 
25-117, and this, even if the Court erred: 6th Ga. R., 324; 
10th, 429. 
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McCay, J. 


1. This Court has decided in several cases, that the jury, 
in cases coming under the Ordinance for the settlement of 
Confederate contracts, are not confined to the value of the 
consideration, or of the currency, at any particular time. 
The contracts covered by that Ordinance, were all entered 
into under peculiar circumstance. There was a false and il- 
legal standard of value, in universal use in the community. 
It is hardly possible in a single case to carry out the actual 
intention of the parties to the contracts, made whilst this 
currency was the standard of value. The object of the Or; 
dinance was to put the parties, since the real intent was im- 
practicable,upon the equitable rule of “ea cequo et bono,” and 
to permit all the facts bearing upon that question, so far as 
they pertain to the contract, to go to the jury and be con- 
sidered by them. 

2. The value of Confederate money, in specie, is not, in 
our judgement, the only test intended by the Ordinance. 
Especially is this true, if the verdict is to be in “ green- 
backs,” which are also of less value then specie. As is well 
known, at one time during the war, when Confederate money 
was twenty for one, good land might have been bought for 
twenty dollars per acre. Would any one say that it was 
just to settle a land note, made at that time, at twenty for 
one? In this case, it is clear that the parties took into con- 
sideration the probable change in the currency, and they 
contracted in reference to it. The plaintiff lent $500 00, for 
nearly two years, without interest, and each agreed to take 
the risks of the change in the currency of the Confederate 
States. These facts, were elements in the question of the 
true equities between the parties. 

The Court withheld these elements from the jury. We 
think, in that he committed error, and a new trial ought to 
be granted. 

Judgment reversed. 
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H. and T. M. Wuirs, plaintiffs in error, vs. A. H. Lex, 
defendant in error. 


1. New trial does not necessarily follow from a verdict being contrary to 
the charge of the Court. 

2. A contract, made in 1864, to deliver cotton, in consideration of so 
much Confederate money, is within the Ordinance of 1865, for ad- 
justing Confederate contracts; and in adjusting the equities between 
the parties in such a case, the jury are not confined to the specie value 
of the consideration at any time, nor to the specie value of the cotton, 
at the time it was to be delivered ; they may, under the Ordinance, 
consider the value of the consideration, and of the cotton at any time, 
and find what, under all the circumstances of the case, is a true, equit- 

* able adjustment of the rights of the parties therein; and it is error in 
the Court to confine the jury to the specie value of either the consider- 
ation, or the cotton, at any time. 

8. When, in consideration of $5,000 00, A contracted, in February, 
1864, to deliver to B, by the 25th of December, 1864, six thousand five 
hundred and seventy-eight pounds of cotton ; andit was in proof that 
before the action was brought, cotton was worth from eighteen to forty 
cents per pound, United States currency, and the jury found $1,151 00, 
for the plaintiff: Held, that it was error in the Court below to grant 
a new trial. 


Scaling Ordinance. Charge of Court. Before Judge 
GREEN. Newton Superior Court. September Term, 1869. 


H. and T. M. White sued Lee upon a paper as follows: 


‘‘Received of H. and T. M. White $5,000 00, for which I am to de- 
liver them cotton, at seventy-six cents per pound, amounting to six 
thousand five hundred and seventy-eight pounds, the cotton to be baled 
by me in cotton bagging and cotton rope, said cotton” to be delivered on 
or before the 25th of December next. February 24th, 1864. 

Aveustus H. Lez.” 


The defense was that the amount should be scaled, under 
the Ordinance of 1865. After the paper was read in evi- 
dence, HucH Wuitt testified, that, at the date of the con- 
tract, Confederate money was worth, in gold, twenty for one; 
that afterwards, in the summer of 1864, Lee said he was 
ready to begin ginning and delivering the cotton, and wit- 
ness replied, “all right;” that at that time there was much 
apprehension that cotton would be destroyed by Federal 
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raiders ; that the cotton was not delivered ; that in the fall of 
1865, Lee asked him if they would insist upon all the cotton; 
he asked Lee how much he was willing to deliver? and upon 
his replying that he would deliver two-thirds of it by Christ- 
mas, witness agreed to accept it as in full; he did not de- 
liver, and witness speaking of suing him, Lee replied, that he 
would keep him out of every dollar he could; cotton in the 
latter part of 1865 was worth forty cents-per pound, United 
States currency. Plaintiff showed that cotton was worth 
$1 00 per pound, in the summer of 1864, in Confederate 
currency, and went down to sixty cents, during that year, 
there being much apprehension of raids; and in December, 
1864, Confederate money went down to thirty-five for one of 
gold; that after the war, during 1865, cotton brought about 
eighteen cents in gold, or forty-two cents in greenbacks, 

Leg, for himself, testified that the paper was given for 
$5,000 00 of Confederate currency, borrowed to pay for some 
land in Alabama, but the party refused to accept it, and the 
money perished on his hands; that when he talked with 
Hugh White, (November, 1864,) he wished to deliver the 
cotton, but White said he was afraid of raiders, and told him 
to keep the cotton till called for; cotton was then of little 
value, because of said danger; it was not ginned till the fall 
of 1865; Lee sold it, after the war, for from thirty-three to 
thirty-eight cents per pound, and never offered the money to 
plaintiffs. Hugh White, re-introduced, denied positively 
having refused to receive the cotton, in 1864, or at any other 
time. 

Defendant’s counsel then moved to rule out the evidence as 
to the value of cotton, after the maturity of thé paper, but 


the Court would not do so. After repeating to the jury the 


Ordinance of 1865, the Judge charged them, that if it were a 
Confederate contract, it should receive an equitable construc- 
tion and was subject to be scaled, according to the gold or in- 
trinsic value of the Confederate money, at the time of the 
loan, or at the maturity of the paper, with interest from that 
maturity, or that they could find the value of the cotton at 
seventy-six cents per pound, and then ascertain the gold value 
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thereof, according to the evidence submitted, etc. The jury 
found for the plaintiffs $1,151 15, with interest from the 
1st of December, 1865, and costs. 

Defendant’s counsel moved for a new trial, upon the grounds 
that the Court erred in not ruling out said evidence, as to the 
value of cotton, after the maturity of the paper, and because 
the verdict was contrary to law, to evidence and the charge 
of the Court. The new trial was granted, and that is assigned 
as error. 


J. J. Fioyp, for plaintiffs in error. 


D. F. Hammonp, for defendant, cited 9th Ga. R., 408 ; 
10th, 389; 2Ist, 384; 36th, 552; Irwin’s Code, section 
2732. 


McCay, J. 


1. We think the Court erred in granting a new trial in 
this case. Perhaps it is true that the jury found contrary to 
the charge, but it does not necessarily follow, that, for this 
reason, the verdict ought to be set aside. 

2. We think the Court erred in the charge. This was not 
a promissory note. It was an agreement, in consideration o 
$5,000 00, to deliver to the plaintiff, by a certain fixed-date, 
six thousand five hundred and seventy-eight pounds of cot- 
ton, and the action is for a breach of that contract. Ordi- 
narily, the measure of damages, in such cases, is not the value 
of the cotton, at the time it was to be delivered, as is the case 
in promisory notes, payable in specifics, but the loss which 
has accrued to the plaintiff, by the breach of the contract, 
and a jury, in estimating such damages may take into con- 
sideration the value of the property, at any time, before suit 
is brought, especially as the money was here paid in ad- 
vance. But this is a Confederate contract, and has for its 
consideration Confederate money, and falls, therefore, under 
the Ordinance of 1865. And, in considering the damages, 
the jury havea right, under that Ordinance, to consider the 
value of the consideration, at the date of the contract, at the 
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maturity of the contract, and at any time, and the value of 
the cotton at any time, and to find a verdict according to the 
equities of the case. Under this rule, we think, the verdict, 
though not entirely satisfactorily, may be Supported. As was 
remarked by Judge Walker, in Cherry vs. Walker, 36th Geor- 
gia Reports, 329, “thejury, in these cases has more than ordina- 
ry discretion.” Very few contracts, made during the late war 
can be reduced to any certain rule; men so universally acted 
under a delusion, that each case must stand pretty much on 
its own circumstances. . 

3. Considering that, under the strict rules of law, the 
plaintiff, in this case, was entitled to have the value of the 
cotton, at any time before suit is brought, and that it is only 
under the Ordinance that this hard measure of damages is 
taken off from the defendant, we think he ought to be satis- 
fied, under all the facts of the case, with the verdict. 

Judgment reversed, 





Wittra I. Hatrrerp et al., plaintiffs in error, vs. WIL- 
LIAM D. McWuonrter, defendant in error. 


1, A bill was filed by M., alleging as follows: In the spring of 1864, D. 
deposited with him thirty boxes of tobacco for safe keeping, which was 
placed in the possession of F., his father-in-law: that in the spring of 
1865 D. gave to H. an order on complainant for that tobacco, which 
was presented to F., in the absence of complainant, who delivered the 
tobacco to H., and took up D.’s order on complainant. The next day 
after the tobacco had been delivered by F. to H., complainant met H., 
who informed him of the transaction, and requested complainant to 
take charge of the tobacco, (which still remained at the house of F.,) 
and sell the same for him, to which' complainant assented. In June, 
1865, complainant sold the tobacco for forty cents per pound in specie. 
About two months after giving the order to complainant to deliver the 
tobacco to H., D. revoked that order, in writing, having previously 
made a verbal revocation, at what time it does not appear, but the 
complainant alleges that the verbal revocation was made before, and 
the written revocation after, the sale of the tobacco by him as the © 
agent of H. The complainant also alleges that he had formed a co- 
partnership with H., and also had formed a copartnership with S., by 
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which he was to purchase tobacco, and forward the same to them for 
sale on joint account. It is also charged in the bill, that H. and §, 
formed a copartnership, by which they were to ship North and sell the 
tobacco which should be forwarded to them, or either of them by com- 
plainant; that H. & S. did ship fourteen boxes of tobacco delivered 
to them by complainant, and sold the same for $1,400 00, United States 
currency, and have not accounted to him for any part thereof, nor hag 
either of them. H. has instituted suit against the complainant for the 
thirty boxes of tobacco sold by him as the agent of H., and the prayer 
of the complainant is, that D. and H. may interplead with each other 
as to the title of the thirty boxes of tobacco, and if it shall be decided 
to belong to D., that he be decreed to pay the value thereof to him, 
but that, if it shall be decided to belong to H., then that H. shall 
account with him for his share of the fourteen boxes of tobacco sold 
by H. & S., and that the same be credited on the claim which H. is 
prosecuting against him, or allowed as a set-off against that demand, 
There was a general demurrer to this bill for want of equity, which 
was overruled: Held, that the complainant does not make such a case 
by his as bill entitles him to maintain it ina Court of Equity as a bill of 
interpleader: First, because he is not an innocent stakeholder between 
the parties as to the tobacco, for if D. gave an order to him to deliver 
it to H., and he did so deliver it, and afterwards sold the tobacco as the 
agent of H., then the title to the tobacco was in H., and the complain- 
ant can protect himself against the claim of D., by showing his order 
to deliver the tobacco to H. as the bailee of D. Second, if the com- 
plainant, as the bailee of D., wrongfully delivered the tobacco to H., 
then the Court will not aid him to require the parties to interplead in 
regard to a state of things which he has brought about by his own mis- 
conduct. . 

2. Held further, that although the complainant’s bill cannot be maintained 
as a bill of interpleader, yet, as there are other grounds for equitable 
relief stated, in regard to the partnership claims, in the adjustment of 
which a Court of Equity can afford more adequate relief than a Court 
of Law, the general demurrer to the whole bill for want of equity was 
properly overruled by the Court below. 


Partnership. Interpleading. Before Judge Kirsy. Walk- 
er Superior Court. September Term, 1869. 


MecWhorter’s bill made the following case: In 1863, he 
and Hatfield formed a partnership, by which each was to 
furnish an equal sum of Confederate currency, with it 
McWhorter was to buy tobacco in the lines of the Confede- 
rate States army, and deliver it to Hatfield in the lines of 
the United States army, and he was to sell it for United 
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States currency, and the loss or profits were to be shared by 
them equally. About the same time he entered into a part- 
nership for the same purpose with William B. Simmons on 
the same terms, and soon after this, Hatfield and Simmons 
formed a partnership by which they were to co-operate in 
forwarding the tobacco northward, and share the profits 
equally between themselves. He invested $10,000 00 in 
Confederate currency, of which Hatfield furnished half, and 
$6,000 00, of which Simmons furnished half, in tobacco, on 
account of his said firms respectively. He got through the 
lines fourteen boxes of tobacco, and delivered them to Hat- 
field & Simmons jointly ; these weighed about fifteen hun- 
dred pounds, and cost $7,000 00 in Confederate currency. 
Of the remainder of the tobacco bought by him for said two 
firms, ten boxes, costing $5,000 00 in Confederate currency, 
were deposited at the appointed place of delivery, but were 
taken by Federal soldiers, or some other unauthorized per- 
sons, before Hatfield & Simmons got possession of them; 
eight other boxes, which cost $4,000 00 in Confederate cur- 
rency, could not be gotten through the lines, and fearing its 


. loss by reason of the approach of the Federal army, he sold 


them for $7,000 00 in Confederate currency, in January, 
1865, and this sum became worthless by the fall of the Con- 
federacy, before he could reinvest it. 

Hatfield & Simmons sent said fourteen boxes to Chatta- 
nooga, Tennessee, and sold it for $1,400 00 in United States 
currency, but never paid him any part thereof. In the spring 
of 1864, Seaborn Disheroon left with him for safe keeping 
about thirty boxes of tobacco, and he stored it with his 
father-in-law, Freeman. About a year afterwards, Dishe- 
roon gave Hatfield an order on McWhorter for this last lot 
of tobacco; Hatfield presented the order to Freeman, and he 
without any authority or agency to do so, took the order and 
agreed to hold this tobacco for Hatfield. Next day Hatfield 
met McWhorter, told him of said transaction, and requested 
him to take charge of this tobacco, and sell it for him, Hat- 
field, and McWhorter agreed to do so. In June, 1865, 
McWhorter sold this tobacco for forty cents per pound, mak- 
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ing $258 40, in specie; all of this price he collected except 
$80 00, which he may yet collect. Before this sale, Dishe- 
roon verbally revoked his said order, and after the sale, re- 
voked it in writing. 

In 1867, Hatfield sued McWhorter for the value of this 
last lot of tobacco, and his suit is still pending in said county, 
and Disheroon threatens also to sue him therefor. McWhor- 
ter is ready and willing to pay either the amount last afore- 
said, with this reservation, that if he ought to pay Hatfield 
he wishes to count that sum against his part of the profits of 
his and Hatfield’s partnership, and says that he does not 
know which to pay, and fears that if he pays one he may be 
compelled to pay the other. 

For these reasons he prayed that Hatfield and Disheroon 
should interplead as to this last lot of tobacco, and cease to 
sue him on account thereof, and if it be decreed that he ought 
to pay Hatfield, that the amount should be credited on what 
Hatfield owes him, by reason of the premises aforesaid, and 
for such other relief as the Court may think equitable. The 
injunction was granted. The defendants demurred to the 
bill for want of equity. The demurrer was overruled. That 
is assigned as error. 


W. Axi, for plaintiff in error. 


C. D. McCurcuen, D. C. Sutton, for defendants in error. 


WARNER, J. 


1. The complainant does not make such a case by his bill 
as entitles him, in our judgment, to maintain it as a bill of 
interpleader. First, because he is not an innocent stake- 
holder, between the parties, of the tobacco. If Disheroon 
gave an order to him to deliver it to Hatfield, and he did so 
deliver it, and afterwards sold the tobacco as the agent of © 
Hatfield, then the title to it was in Hatfield, under the 
order of Disheroon to deliver it to him, and he sold the to- 
bacco as the agent of Hatfield, and can protect himself from 
Disheroon’s claim. under his order to deliver it to Hatfield. 
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Second, if the complainant, as the bailee of Disheroon, did 
not have any authority from him to deliver the tobacco to 
Hatfield, and he wrongfully ~delivered it to. him, and then 
took possession of the tobacco as the property of Hatfield, 
then the Court will not assist him to require the parties to 
interplead in regard to a state of facts which he has brought 
about by his own misconduct: Tyus & Beall vs. Rust, 37th 
Georgia Reports, 574. 

2. Although the complainant cannot maintain his bill as a 
pill of interpleader, yet, as there are other grounds for equi- 
table relief in regard to the partnership claims, in the adjust- 
ment of which a court of equity can afford more adequate 
relief than a court of law, and that Court having first taken 
jurisdiction of the subject matter in controversy between the 
parties, it will be allowed to retain it for the purpose of doing 
full and complete justice between them, and a general des 
murrer to the whole bill was properly overruled: Code, 
sections 3040, 3041. 

Let the judgment of the Court below be affirmed. 





— - l 
, Wits P. Cutsou, plaintiffin error, vs. WADES. CoTHRAN, 
‘ et. al., defendants in error! 


After an award has been made by arbitrators, and copies thereof are fur- 
nished to each of the parties, they may return the award to the next 
Superior Court, commenced and held in the county, after the award is 
made, whether the same is a Regular or Adjourned Term of the Court, 
and the same may be entered on the minutes of said Court ; and the com- 
plaint, that the award was entered on the minutes of the Superior Court 
at an Adjourned Term thereof, is not well founded, the more especially 
in this case, as the complaining party notified his adversary that he 
would file his objections to the award at the Adjourned Term of the Court. 

2. The Court below erred in not sustaining the demurrer to the objections 
to the award, on the ground that the same were not made on the oath 
of the party objecting to the same, as required by the 4184th section 
of the Code. 


Arbitration. Practice. Construction of Statutes. Before 
Judge Kirpy. Floyd Superior Court. July Adjourned 
Term, 1869. 


VoL, xt—18, 
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In June, 1866, Chisolm agreed with Cothran and A. R, 
Smith, to submit to arbitration a controversy which he had 
with them, concerning certain cotton. The January Term, 
1867, of Floyd Superior Court, was adjourned till in April, 
1867. On the 9th of February, 1867, the arbitrators heard 
the cause and made an award, and gave to each of the parties 
a copy of it. On the 17th of April, before said Adjourned 
Term convened ; counsel of Cothran & Smith gave written 
notice to Chisolm’s counsel, that, at the then approaching Ad- 
journed Term, they would object to judgment upon said 
award, and move to vacate it, upon grounds stated in said 
notice. When the Adjourned Term met, and said cause was 
called, in its order on the motion docket, on the 22d of 
of April, 1867, said award was entered upon the minutes of 
the Court, in presence of counsel of Cothran & Smith. On 


the 22d of April, 1867, said counsel for Cothran & Smith - 


filed certain objections to said award, and they were entered 
upon the minutes of said Court. These objections were not 
veritied. On the 24th of April, 1867. Chisolm’s counsel 
entered up a judgment against Cothran & Smith for thé 
amount found in his favor, against them, by said award. 
Afterwards, in May, 1867, Cothran & Smith made affi- 
davit to said objections, but it was conceded in the argument 
that this was after said Term adjourned. At the July Ad- 
journed Term of said Court, Chisolm’s counsel demurred to 
said objections, because they were not made at the January 
Adjourned Term, and because they were.insufficient in law. 
The Court below overruled the demurrer, and ordered a trial 
to be had on said objections, this is assigned as error. (As this 
Court did not pass upon the merits of the objections, they are 


immaterial here.) 
¥e. 


Printup & Foucusr, E. N. Broyues, for plaintiff in 
error, said the want of verification at April Term is fatal to 
the objections: Irwin’s Code, sec. 4184; Sedg. 5S. & C. L,, 
319, 322, 323, and note; 8th Ga. R., 521; 28th, 27. 
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Smrra & Branuam, by J. W. H. UnDERWoop, for de- 
fendant, replied, the objections need not be filed till the “next 
Term,” after the award, and the April Adjourned Term was 
not the next: New Code, sections 3986, 3936, 3965, 4072; 
“Term,” includes the Adjourned Term: 2 Burr Dic., 576; 
9 Watt’s R., 200; 9 Ga. R., 407; 18th, 607. 


WARNER, J. 


1. When an award-has been made by arbitrators, and 
copies thereof furnished each of the parties, as provided by the 
4183 section of the Code, they may return the award to the 
next Superior Court, commenced and held in the county, after 
the award is made, whether the same is a Regular or Ad- 
journed Term of the Court, and the same may be entered on 
the minutes of said Court. The complaint in this case, that 
the award was entered on the minutes of the Superior Court, 
at an Adjourned Term thereof, is not well founded, because, 
the complaining party notified his adversary that he would 
file his objections to the award, at the Adjourned Term of the 
Court. 

2. When either party to an award, desires to attack the same, 
on any of the grounds specified in the 4184 section of the 
Code, the special ground of attack must be suggested on oath ; 
and the Court below erred in not sustaining the demurrer. to 
the objections filed to the award, on the ground, that the objec- 
tions were not filed wnder oath, as required by the Code. 

Let the judgment of the Court below be reversed. 
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D. S. Printup e al., plaintiffs in error, vs. WILLIAM A, 
Fort, defendant in error. 


1. F., having the control of certain convicts, hired them for a certain 
fixed price per day to B., who represented himself as a mere agent for 
C., and promised that himself and his brother, whom he represented 
as agent for C., would see to it that a correct account of the days 
should be kept, and the brother afterwards became a partner with F, 
in the hiring of the convicts from the State, representing that he was 
the agent of C. in the work at which the hands were to be engaged at 
a fixed salary, one-half of which heagreed should gotoF. F. fileda 
bill against B. and his brother, and others, alleging that in fact B. and 
his brother were not agents of C., but were acting for a partnership of 
which they were themselves, with the other defendants, were members, 
charging also that a correct account of the days the convicts had 
worked had not been kept, and that the brother of B., in fact, got no 
salary, but was a partner, and praying that the whole contract be 
treated as null, in consequence of the fraud, and that the partnership 
be compelled to account to him for the profits made by the labor of 
the convicts: Held, that, as under the charges under the bill, B.’s 
brother was a partner of F., and also of the other firm, equity had 
jurisdiction to compel a discovery of the true number of days the 
hands had worked, and an account therefor according to the contract, 
as well as to compel an account to I’. from the firm for the one-half of 
the salary of B.’s brother represented himself as receiving. 

2. Held further, That asit did not appear that F’. had been defrauded in 
the contract of hiring by the false statements of B. or his brother, or had 
been induced by such false representations, to hire the convicts for 
less than he would otherwise have taken for them, he had no right to 
have the contract treated as null, and be let in to share the profits 
which the partnership of B. and the others had made by working the 
hands. 


Equity. Partnership. Before Judge Kirpy. Floyd Su- 
perior Court. July Term, 1869. 


On the 4th of May, 1868, Daniel S. Printup, as agent for 
E. G. Barney, superintendent for contractors of the Selma, 
Rome and Dalton Railroad, and Fort entered into a written 
“memorandum of agreement,” as follows: Fort was to furnish 
one hundred negro men, convicts in the Georgia Peniten- 
tiary, sound and able-bodied, capable of efficient labor at 
grading railroads, or other hard labor at which they might 
be put on said railroad, near Cave Spring, Floyd county, 
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Georgia, there to be turned over to Joseph J . Printup, super- 
intendent of grading at that point, and to furnish necessary 
' guards for them. Barney was to pay Fort forty-eight cents 
for each day’s labor by each hand, furnish all rations and 
other food for the hands and for the guards, (as many as 
twelve, if necessary,) to furnish necessary overseers and fore- 
men to direct the work. All other things necessary for the safe 
keeping, health, and clothing of these convicts, were to be fur- 
nished by Fort ; he was to pay for the transportation to said 
point. He was to receive pay for first month’s, or twenty-six 
days’, work, ten days after the end of the month, and the subse- 
quent settlements were to be every three months after the first 
month. This contract was to last twelve months from the 
delivery of said convicts, and to cover one hundred convicts 
or more. 

On the 15th of June, 1868, by written endorsement on 
said memorandum, Joseph J. Printup agreed to become 
equally bound and interested with Fort in said contract, and 
on the 15th of June, 1868, Fort and Joseph J. Printup 
signed another agreement, by which Joseph J. Printup was 
recognized as equally bound and interested as aforesaid, and 
by and in all other contracts made in reference to said con- 
victs made with the Governor of Georgia, or for other con- 
victs who might be thereafter received or contracted for, and 
Fort was to make efferts at once to get as many more convicts 
as he could on the same or better terms; Joseph J. Printup 
was to take the full management of all the convicts and em- 
ployees with them, at once, and to pay half of all expenses 
incurred or to be incurred. 

In June, 1869, Fort filed a bill against Daniel S. Printup, 
Joseph J. Printup and William Printup, of Georgia, and said 
Barney and A, D. Breed, non-residents of this State, in 
which the said agreements of May and June, 1868, were 
made exhibits A and B, respectively, and containing the fol- 
lowing charges and prayers: 

Some time in 1868, Daniel S. Printup, then a director of 
said railroad, and his said brother, Joseph J., contracted with 
Barney, the general agent of Breed, or with Breed, for the 
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grading of said railroad from Cave Spring to Rome, Georgia, 
(grading included surfacing and ditching,) at a certain rate, 
which paid, or was to pay, immense profits, The terms of 
this contract, and whether made with one or both of the 
Printups, Fort does not know, because they studiously con- 
cealed its existence from him. On the 4th of May, 1868, 
Daniel S., pretending to be Barney’s agent, made the agree- 
ment of that date aforesaid, and agreed to give Fort the ben- - 
efit of another contract, with one Smith, in relation to convicts 
from Alabama, which, among other things, provided pay at 
the rate of $50 00 per month for each hand, and all stock- 
ades and quarters to be erected at Barney’s expense, and 
Barney was to feed the guards. Daniel S. insisting on mak- 
ing a memorandum of it, exhibit A was made to last only 
till the terms of the Alabama contract could be ascertained, 
and then the full contract was to be written and signed. 
This was never done. _ 

Joseph J. Printup made the contract of 15th’ of June, 
1868, for the benefit of himself, Daniel S., and another 
brother, William Printup. Both of these contracts were 
void, because fraudulently made. The fraud consisted in 
this: As to the first, Daniel S. pretended he was acting as 
agent for Barney, and Joseph J. was only superintendent of 
grading, at a salary of $3,000 00, whereas Daniel S. Printup 
was acting for himself and Joseph J., he or Joseph J., or 
both, being contractors for the work which said negroes 
were to do, and they studiously concealed that fact from Fort. 
The same concealment and fraud existed as to the contract of 
June, 1868, in which all three of the Printups were inter- 
ested. Joseph J.induced Fort to enter into this last contract 
by offering to give him half of said salary, and promising to 
attend to all the business, keep the books, and relieve Fort 
from all trouble in the premises, and by inducing the keeper 
of the penitentiary to represent to Fort that it was dangerous 
for him to be with said convicts. As another inducement 
thereto, Daniel 8. plied Fort with glowing pictures of the 
wealth to be made in such work on said railroad. Supposing 
he was contracting with parties who had no interest in de- 
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frauding him, he entered into said obligations but has lately 
discovered that they were contractors, and were themselves 
to keep the time and expenses of the hands which they hired 
from him, and that Joseph J. was not working for any sala- 
ry whatever, nor has Joseph J. paid Fort-any part of said 
salary, nor given his personal attention to said hands since 
August, 1868. 

On the 12th of May, 1868, Daniel S. and Joseph J. took 
charge of said one hundred hands, and of another hundred, 
which Fort procured the Governor to hire to him and Joseph 
J., (the Governor having previously promised this second lot 
to Fort individually ;) they detailed some six of them for 
cooks, and some dozen of them for blacksmiths, wagon 
makers, boot and shoe makers, and made them work at such 
occupation, in cooking for said hands, mending the wagons 
and tools of said Printups, and the shoes of their employers. 
These mechanics were worth $5 00 per day, and yet their 
time was not counted in the accounts with Fort. This con- 
tinued from the 12th of May to the 25th of October, 1868. 
The officers and agents of said road deny Fort access to the 
books, and he cannot give figures, but supposes that by these 
fraudulent:contrivances said Printups made, say $40,000 00 
profits. 

He contended that said contracts were void by reason of 
said frauds, and that, therefore, all of said profits belonged 
equitably to himself. He charged that the Printups were 
unable to respond to so large a demand, and that the other 
defendants resided out of the State. 

He prayed for discovery from all of said five defendants, 
touching all of said charges, the operations with said hands, 
the gross earnings, and the net profits, etc., prayed that Breed 
and Barney be enjoined from paying the Printups anything 
on said accounts, and that the Printups be enjoined from 
-transferring them, and that he should have a decree against 
the Printups for all profits made by them in the premises. 

The bill was sanctioned. Defendants demurred to it, 
stating reasons, all resolvable into these two: There is no 
equity in the bill, and it is multifarious, or if Fort was enti- 
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tled to anything, his remedy at law was complete against the 
several parties who defrauded him. The demurrer was over- 
ruled, and that is assigned as error. 


ALEXANDER & Wricut, R. F. Foucns, Winuram H. 
DABNEY, for plaintiffs in error. - 


UnpDERWoop & RoweE tt, for defendant in error. 


McCay, J. 


The bill charges, and the demurrer admits, that in fact 
Joseph Printup was one of a partnership, composed of him- 
self and the other defendants. The bill also charges that 
Joseph Printup was a partner with complainant, and as the 
case is stated in the bill, Fort and Joseph Printup composing 
one firm, have a controversy with Joseph Printup and the 
other defendants, composing together another firm. This 
controversy is made up of two items: First, it is charged 
that Joseph Printup, and his partners in the work, owe Fort 
and Joseph Printup, for one thousand days’ work. Second, 
it is charged that Joseph Printup, representing himself as 
the agent of Breed, agreed with Fort to give him half his 
salary as agent, and it is charged that in making this state- 
ment he was acting in the interests of the firm. 

We think that Fort has not a complete remedy at law by 
which to get: his individual rights against the partnership as 
they exist with reference to these two claims. The bill, for 
this reason, has equity in it, and it was proper that a general 
demurrer to the bill for want of equity should have been 
overruled. 

But we do not think the charges in the bill are sufficient 
to sustain and justify the prayer of the bill to set aside the 
original contract as a fraud, and to let Fort in to share the 
profits of the convicts in the work. As we understand the 
bill, it contains no statements amounting to a charge of fraud 
in Printup, in the contract. How, when, in what way, was 


_ Fort defrauded in the contract? He acted, it is true, under 


a mistake. He was misled, deceived by Daniel Printup. 
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But was he so deceived as to induce him to make a less favo- 
rable contract for himself than he othetwise would , have 
made? Did he agree to let Printup, the agent, have the con- 
victs at a cent less per day than he would have been willing 
to hire them for to Printup, the partner? He does not even 
so say, nor does he state a fact from which it is to be inferred. 
His forty-eight cents per day seems, as far as the bill shows, 
as much as Fort asked for the convicts. The contract, so far 
as we can see, is not different from what it would have been 
had Daniel Printup appeared and contracted as a partner. 
If there was deceit and falsehood, it did Fort no harm in 
the contract. The real complaint of Fort is, that the con- 
tract has not been kept and performed; that Printup has 
not done as he promised, kept a correct account of the days 
the convicts were at work. For this breach of the contract 
Fort has a right to redress, and as we have said, he may, 
under the charges he makes, ask a Court of Equity to give 
him relief, not to set aside the contract, as to which he was 
not misled, but as to its enforcement, in which he has been 
deceived. The agreement was, that Printup should keep a 
correct account, and the bill gives the belief of Fort that 
Printup was only agent, as the reason why Fort trusted this 
matterto him. If Printup made a promise he has not per- 
formed, and misled Fort, so as to induce him to trust to that 
promise, Fort has a right to recover all the loss he has suf- 
fered by reason of the promises and failures of Printup. If 
by that deception, it has resulted that less days have been 
paid for than was right, for that Fort has his redress. He 
is entitled to the price agreed upon for every day they were 
at work, ' 

2. But to permit him to repudiate the contract on his part, 
and become a sharer in the enterprise, is, in our judgment, 
contrary to the agreement. Fort agreed upon forty-eight 
cents per day. It does not appear but that he has got the 
pay for the time, except as to the one thousand days, just as 
they agreed, to-wit: at forty-eight cents per day. In our 
judgment this prayer asks entirely too much, and had the 
bill no other equity, we would have felt constrained to hold 
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it demurrable. But as we have said, it is a good bill for the 
purposes we have mentioned, and in a demurrer to the whole 
bill for want of equity, if there be any equity, the demurrer 
is not good. 

Judgment affirmed. 





{ 


Tuomas T, Napier, plaintiff in error, vs. MicHAEL Dicx- 
son, defendant in error. 


In 1858, N. sold to D. certain negro slaves, for the sum of $7,000 00, 
$2,000 00 of which was paid at the time of sale, the purchaser giving 
his promisory notes for the balance, due at one, two, three, and four 
years after date; to secure the payment of which, D. executed to N. 
a mortgage on real estate. In November, 1865, that mortgage was 
foreclosed, for the sum’ of $5,000 00, principal, and $2,685 25, in- 
terest. At the May Term of the Court, 1866, D., the defendant, ap- 
peared in Court and made a motion to have said judgment of foreclo- 
sure opened and a new trial had, on the ground that the defendant 
therein was unavoidably absent from the Court, at the time said judg- 
ment of foreclosure of the mortgage was rendered, as provided by the 
Ordinance of 1865, and thatthe plaintiff was indebted to the defendant 
in the sum of $3,000 00, besides interest, which should be credited on 
said mortgage debt; and the prayer of the defendant, in his motion, 
was, that this latter sum might be set off against the plaintiff’s de- 
mand, and, in the meantime, that all proceedings be stayed, until there 
could be a hearing of the case. The Court granted the order, as prayed 
for, suspending all further proceedings, until the further order of the 
Court. This was the state of things when the Constitution of 1868 
was adopted, denying to the Courts of this State jurisdiction or authority 
to try or give judgment on, or enforce any debt, the consideratiou of 
which was a slave, or slaves. The Court below declined to take juris- 
diction of the case, for any purpose whatever, but left the parties just 
as they stood, in regard to their respective rights, when the Constitu- 
tion of 1868 was adopted. Both parties excepted to the decision of 
the Court: Held, that under the former ruling of a majority of this 
Court, in regard to debts the consideration of which was a slave, or 
slaves, the judgment of the Court below was right, and should be af- 
firmed. 


Constitutional Law. Slave Debts. Before Judge Par- 
Rott. Catoosa Superior Court. August Term, 1869. ' 
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On the 21st of August, 1858, Napier sold to Dickson slaves, 
at $7,000 00, $2,000 00 of which was paid, and Dickson 
gave to Napier his four notes for $1,250 00 each, due one, 
two, three, and four years after date, with interest from date, 
and, to secure these notes, gave Napier a mortage on real 
estate in said county. At November Term, 1865, of said 
Court, a rule was had, absolutely foreclosing said mortgage, 
for $5,000 00, principal, $2,685 24, for interest, and $7 50 
for costs; Napier says that sum was and is due on said notes> 
but Dickson denies it. At May Term, 1866, Dickson averred 
that he was unavoidably absent from said November Term, 
and that such rule absolute ought not to have been taken, 
because at that time Napier owed him for rent of a hotel, for 
1861, 1862, 1863, $1,000 00, and for a lot of furniture, 
$2,000 00; that Napier could not pay said amount, and 
prayed that said rule be set aside, and that he be allowed to 
plead his said demand, as a set-off to said notes; and he 
prayed for a supercedeas of said rule, pending his motion for 
a new trial. The Court, at May Term, 1866, ordered Napier 
to show cause why said rule should not be set aside, etc., and 
that, ad interim, said rule should be stayed. 

This motion and supercedeas still pending, the ConStitu- 
tion of Georgia, of 1868, became of force. When the facts 
were brought to the attention of the Court, in August, 1869, 
' he decided that he had no jurisdiction of the matter, under 
said Constitution, and refused to have anything to do with it. 
In a joint bill of exceptions, Napier complains that the Court 
refused to hear the cause and remove the supercedeas, and 
Dickson complains that the Court should have granted the 
new trial, and then have allowed him a judgment for his 
demand against Napier. 


A. T. Hacxet, C. D. McCutcuen, D. A. WALKER, for 
plaintiff in error. 


Witi1am H. Dasney, for defendant. 
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WARNER, J. 


Under the former ruling of a majority of this Court, in 
regard to debts, the consideration of which was a slave, or 
slaves, the judgment of the Court below was right, and 
should be affirmed. 

Let the judgment of the Court below be affirmed. 





JOHN CRAWFORD, plaintiff in error, vs. D, S. CANTRELL, 
guardian, defendant in error. 


When a suit was brought in 1861 against a principal and security, and the 
security had a good defense, but by reason of his attorney having gone 
into the army, and by reason of the principal having also gone into the 
army, the said security rested under the belief that the cause would not 
be tried, and judgment was, nevertheless, taken without the knowledge 
of the security: Held, that a bill in equity for a new trial, filed within 
twelve months after the adoption of the Constitution of 1868, and set- 
ting up the foregoing facts was not demurrable. 


Motion to set aside Judgment. aches. Before Judge 
Parrott. Gordon Superior Court. October Term, 1869. 


Crawford’s bill, filed in February, 1869, contained the 
following averments: One Phillips was elected Clerk of the 
Court of Ordinary of Cass (now Bartow) county and asked 
him to become one of the securities on his official bond, tell- 
ing him that Lewis Tumlin would also stand his security. 
Knowing Tumlin’s wealth and prudence, he agreed to sign 
with Tumlin. On the 9th of May, 1849, he went with Phil- 
lips before the Justices of the Inferior Court (whose duty it 
was to take said bond) and signed the bond, as a security, 
with the express understanding with Phillips, and the 
Justices, that Tumlin, who was absent, was to sign it also, 
or he, Crawford, was not to be bound by hissignature. Some 
time afterwards, two other persons signed it as securities, but 
Tumlin never did, and the Justices accepted it so signed. 
Crawford never knew that Tumlin had not signed the bond, 


\ 
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nor that the other persons had, till in 1861, when a suit was 
brought on said bond, in favor of said Cantrell-as guardian 
of Moses Cantrell, against Phillips and his securities. Craw- 
ford employed his son to defend him against said suit. Be- 
fore the trial term, Phillips and Crawford’s son were both 
in the Confederate army. Crawford was told that the ab- 
sence of Phillips and his son, in the army, was cause for said 
cause to be continued. He was very old and infirm, being 
now eighty years old, and lived five miles from the Court 
house. He, therefore, paid no attention to it. He heard 
nothing more about it, and supposed the cause had been 
settled, or abandoned, until in October, 1868, when a fi. fa., 
founded upon a judgment which had been obtained, against 
Phillips, and his securities, in said cause, in October, 1861, 
was levied upon Crawford’s land. One of the co-securities, 
and said Phillips, died insolvent, and the other security is 
insolvent, while Tumlin is wealthy. In slaves, and other 
specified property, Crawford lost by the war, and without his 
fault, $26,000 00. He prayed for injunction against said fi. 
fa., and that said judgment might be set aside, and a new 
trial be granted. This bill was demurred to for want of 
equity. The demurrer was sustained, and the bill was dis- / 
missed. This is assigned as error. 


W. AKIN for plaintiff in error, said the bond did not bind 
Crawford, because Tumlin did not sign it: 6th Ga. R., 202; 
10th, 414; 3rd Wend. R., 380; and that he gave sufficient 
excuse for not defending. 


Witii1am H. Dasney, for defendant. 


McCay, J. 


It is not denied but that the complainant sets forth a good 
defense to the debt he is seeking to have enjoined, unless he 
has so slept over his rights as that, under the rules, he can- 
not ask for the interference of a Court of Equity. The suit 
at law was brought to April Term, 1861, just after the break- 
ing out of the war. The principal defendant went into the 
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war, that summer; at any rate, he, as well as the complain- 
ant’s son, whom the complainant relied on to put in his de- 
fense, were gone, at the term of the Court when the judgment 
was obtained. By the common practice of the Courts, dur- 
ing the war, as we all know, as well as by an Act of the 
Legislature of 1861, cases so situated, were continued, as a 
matter of course. And so strongly was the Legislature bent 
on protecting men in the situation of the principal defendant, 
in this case, that in 1865 an Act was passed, allowing them, 
within twelve-months after their return home, to enter an 
appeal from any judgment that might have been taken against 
them in their absence. Act of 1865. We think Crawford 
had a right to believe that the case would not be tried, and 
that he is excusable for not attending the Court and seeing to 
his defense. 

It is said, however, that, when the war closed, he ought to 
have immediately looked after it. Thatistrue. And under 
ordinary circumstances, such laches would bar his rights in a 
Court of Equity, but the Constitution of 1868, in adopting 
and ratifying the judgments of the Courts during the war, 
expressly provides that any person, against whom an illegal 
judgment was taken during that period, shall have twelve 
months, after the adoption of the Constitution, within which 
to seek redress, This bill was filed, within that time, and 
is not, therefore, in our judgment demurrable for this reason. 

Judgment reversed. 





JAMES BUCHANAN, plaintiff in error, vs. James G. W. Mo- 
DonaALD, defendant in error. 


In an issue formed by the’ plaintiff against the sheriff, controverting the 
truth of the sheriff’s return, the burden of proof is upon the plaintiff, 
and he has a right to open and conclude the argument before the jury, 
and it is error in the Court to give that right to the sheriff. 


Order of Argument. Rule against Sheriff. Before Judge 
Parrott. Murray Superior Court. October Term, 1869. 
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Buchanan was sheriff, and McDonald his deputy. Mc- 
Donald went out of office, and Buchanan, in April, 1869, 
obtained against him a rule nisi, requiring him to show cause 
why he should not pay into Court the amounts called for by 
divers cost fi. fas., in favor of the officers of the Court, which 
McDonald had had for collection, whiléthe was in office. Mce- 
Donald answered that he had not levied the fi. fas., because 
Buchanan had told him not to do so, ete. This answer was tra- 
versed, and upon the trial of the issue there was évidence intro- 
duced by Buchanan against said answer, and by McDonald 
in support of it. Buchanan’s counsel began to argue the 
cause before the jury, when McDonald’s counsel objected, 
contending that he had the right to begin and conclude the 
argument. ‘The objection was sustained by the Court, and 
McDonald’s counsel began and concluded the argument. 
The jury found for McDonald. A new trial was moved for, 
upon the grounds that the verdict was contrary to law and 
decidedly against the weight of the evidence, and that the 
Court erred in sustaining said objection. The new trial was 
refused, and of that complaint is made here. 


R. J. McCamy, for plaintiff in error, as to the order of 
argument, relied upon: 9th Ga. R., 206, 363; 24th, 211; 
25th, 286; 38th, 235; 32d, 111; 34th, 346, and sec. 3705, 
Irwin’s Code. 


J. A. W. Jounson, for defendant, relied upon 55th C. L. 
Rule. (Old Rules.) 


McCay, J. 


We are clear that the Court erred in holding that the 
sheriff had the right to open and conclude the argument, in 
this case. True, he was called upon to show cause, and if the 
question for argument was upon the rule and answer, under 
(new) rule 45, of the Superior Courts, the right to open and 
conclude would be his. But this is an issue formed upon his 
answer. He answers, under oath, as an officer of Court. It 
stands upon the footing of a return, Prima facie it was to 
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be taken for true. The plaintiff undertook to controvert it, 
to show that it was untrue, and the burden of proof was upon 
him. It was at his demand that the case was for trial, and it 
was upon him to show that the sheriff’s answer was untrue, 
Code, section 3878. 

This Court has degided in several cases, that the right to 
open and conclude in a question turning upon evidence, was 
upon the party on whom the burden of proof rests; and as the 
burden was upon the plaintiff in this issue, we hold the plain- 
tiff had that right, and it was error in the Court to refuse it, 
Nor was it an immaterial error. It is not worth while to 
disguise the truth or to conceal from ourselves that the right 
to open and conclude, in a jury trial, is of prime importance, 
The right to open is important: Tt enables the party to 
give direction to the case, very often to choose the ground on 
which the battle shall be fought. And the right to conclude 
is more important still. Even in fair and legitimate argu- 
ment, the party concluding has the advantage of knowing 
precisely the line of his opponent, and therefore of direct- 
ing his attention to it, and arraying everything in the case, 
that fairly illustrates and sustains his view of it. 

We pass no judgment on the facts. We simply say that 
the plaintiff was at a disadvantage, in which the Court ought 
not to have put him. Judgment reversed. 





EvizABeTH A, Taytor, plaintiff in error, vs. Carrot A. 
Coup eé al., defendants in error. 


It is a good ground of demurrer to a bill filed, to set aside a fraudulent 
deed to land, and praying possession of the land, that it is not filed in 
the county of the residence of the defendant; and it does not help 
the case that it is filed in the county where the iand lies, and that the 
tenant of the principal defendant, which tenant lives on the land, is 
also made defendant, if no substantial relief is sought against ail 
tenant. 


Jurisdiction of Superior Court. Before Judge Parrott. 
Catoosa Superior Court. August Term, 1869. 
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Elizabeth A. Taylor, by her bill filed in Catoosa county, 
made this case: In 1849, she made an ante-nuptial contract 
with one Fulcher, whereby they were to marry, but her prop- 
erty, and future acquisitions, were to be hers exclusively, and 
then married him. This contract was legally recorded. Af- 
ter the marriage she entrusted Fulcher with her money, ete., 
with a request that he should buy certain land in Walker 
(now’ Catoosa) county, Georgia; he bought the land, but 
took the conveyance to himself. They took possession of the 
Jand, and improved it with her money. In 1855 she and 
Fulcher separated, and she sued him fora divorce. He pro- 
posed torsell said land in 1855, and then, for the first time, 
did she know that she had not a legal title to it. In 1856 
he conveyed it to his brother, pending said action for divorce, 
and solely to defraud her, and after she was divorced, and 
after she had notified Cloud of the facts, and that the land 
was hers, Cloud bought the land from said brother in April, 
1858. Because of her solicitor being ignorant of the facts, 
no disposition was made of said land when her divorce was 
granted. In 1856 a judgment was obtained against her hus- 
band, Fulcher, and in July, 1858, said land was sold under 
said judgment, and Cloud bought it at sheriff’s sale for about 
$600 00. She married Taylor in 1859, and he did not die 
till 1864. During her coverture the Statute of Limitations 
did not run against her. 

_ Robert Strange, —— Strange and Robert Campbell, of 
Catoosa county, are in possession of said land as Cloud’s 
tenants, and she prayed that they be parties defendant to the 
bill. She averred that Cloud resided in Walton county, 
Georgia, and prayed for general relief, and that he account 
to her for the rents, issues and profits of said land, and that 
he be compelled to give her possession of it. 

The bill was demurred to, upon the ground that it con- 
tained no equity, and that there was no jurisdiction in Ca- 
toosa county against Cloud, against whom alone any decree 
was asked for. The Chancellor sustained the demurrer, and 
dismissed the bill. That is assigned as error. 


VoL, xL.—19. 
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Hoge & SPRAYBERRY, for plaintiff in error, said the hus- 
band held the land in trust for her: Irw. Code, sec. 3158, 
2d Story’s Eq. Juris., sec. 1201; and so did Cloud, who 
bought with notice: Irwin’s Code, sec. 2303. Catoosa coun- 
ty is the proper venue, as possession is prayed against the 
tenants of that county: Irwin’s Code, sec. 4121; Smith ys, 
Bryan, 34th Ga. R., 61; Bivins vs. Bivins, 37th Ga. R., 
346. The prayer for general relief is sufficient: Story’s Eq, 
Pl., sec. 40; Mitford’s Eq. Pl., 38; 14th Ga. R., 525. As 
to lapse of time: Cobb’s Dig., 563; Act of 1856; Code, 
secs. 2637, 3140. 


W. AKIN, for defendants, as to jurisdiction, cited: 19th 
Ga. R., 501; 34th, 53; and as to lapse of time: Irw.’s Code, 
secs. 2875, 2976. 


McCay, J. 


We find nothing in this record distinguishing it from the 
case of Smith vs. Bryan, 34th Georgia, 52. That was a bill 
filed in Lee county, where the land was situated, against 
Bryan, who lived in Macon county. The bill, as does this, 
set up that Bryan’s deed was fraudulent, and it prayed, as 
does this, possession of the land, and an account of the rents 
and profits. Bryan was in possession of the land in that 
case by his servants. In this case Cloud is in possession by 
his tenants. In both cases the persons in possession are 
privies of the principal, and both would be bound by a de- 
cree against him. Ifthe defendants here, the Stranges, and 
Campbell, are in fact Mr. Cloud’s tenants, and hold the land as 
such, (and so the bill charges,) a decree against Cloud would 


fully settle the whole matter, since the tenant stands in the - 


shoes of his landlord, and must take his fate. No substan+ 
tial relief is prayed against the defendants in Catoosa county. 
They have no interest in the land, except the right to occupy 
it under their principal, and when his rights are gone, theirs 
go with them. . 

Our Code, and the Constitution itself, requires bills to be 
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filed in a county in which one of the defendants resides, 
against whom substantial relief is prayed: ' Constitution of 
1868, Art. 5,sec. 12, par. 4: Code, sec. 4124. 

It might be different if the bill set up that the tenants 
claimed any rights not dependant on Cloud’s right, as that 
they claimed to be innocent purchasers, or pretended to any 
right which would not be determined by a decree against 
Cloud alone. Were this a case of the first impression, a 
good deal might be said in favor of the view that this is 
really an action involving titles to land. But the case of 
Bryan and Smith, and the case of Bivins vs. Bivins, in 37th 
Georgia, 346, settle that question, and this Court is bound 
by those decisions. 

For these reasons we affirm the judgment of the Court in 
sustaining the demurrer. The suit ought to be brought in 
the county of Cloud’s residence. Catoosa has no jurisdiction 
of the case made by the bill. 

Judgment affirmed. 





J. A. SreEPHENSON, plaintiff in error, vs. the STATE OF 
GerorGIA, defendant in error. 


It is error in the Judge of the Superior Court, in any case, civil or crimi- 
nal, or in equity, during its progress, or in his charge to the jury, to ex- 
press or intimate his opinion, as to what has or has not been proved, 
or as to the guilt of the accused. 


New Trial. Jury. Remarks by Judge. Before Judge 
Parrott. , Bartow Superior Court. September Term, 1869. 


Stephenson was tried and convicted of a misdemeanor, in 
that he unlawfully carried a: concealed pistol. The evidence 
as to concealment, was as follows: One WatTERs testified, 
that after having traveled about a mile in company with 
Stephenson and others, Stephenson and a negro who was 
along, got into a difficulty, and defendant drew a pistol on 
the negro. Witness did not see him draw the pistol from his 
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pocket ;-the first he saw of it was when Stephenson was point- 
ing it at the negro. The negro testified that Stephenson threw 
two stones at him, and then threw his hand under his coat 
and then presented the pistol, and that he did not see Stephen- 
son “with the pistol” until he “drew it from under his 
coat.” 

The Court charged the jury, among other things, that “if 
it was proved that the witnesses and defendant had traveled 
some distance in company, and the witnesses, during that time, 
did not see the defendant have any pisto!, until defendant was 
pointing it at another person, that would be a strong circum- 
stance going to show that the defendant had, previous to 
drawing said pistol and pointing it at a person, carried said 
pistol in a concealed manner, and not in an open manner and 
fully exposed to view.” 

A new trial was moved for, upon the grounds that the 
verdict was contrary to law and evidence, and because said 
charge was contrary to law. The new trial was refused, and 
that is assigned as error, on said grounds. 


W. T. Worrorp, by W. H. Prircwert, for plaintiff in 
error. 


C. E. Broy Es, Solicitor General, by the Reporter, Cox 
& WIKLE, for the State. 


Brown, C. J. 


We have decided the only point in this record in the case 
‘of Phillips vs. Williams, at this Term. 
Let the judgment be reversed and a new trial be granted. 
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A. Kixa@org, plaintiff in error, vs R. T. Beck et al., defend- 
ants in error. 


1. When the head of a family applied to the Ordinary, by petition, to have 
a homestead set apart for his family, under section 2013 of the Code, 
accompanied by a schedule of his property; and the land was sold at 
sheriff’s sale pending this application; the purchaser at such sale, 
with notice that such application was pending, took the property under 
section 2018 of the Code, subject to the incumbrance of the homestead 
when properly laid off. 

2. If the purchaser is proceeding to have the sheriff turn out the family, 
and put him in possession, and the head of the family has acted in 
good faith, and with reasonable diligence, for the purpose of having 
the homestead laid off, this will, under section 8153 of the Code, 
authorize the Court of Chancery to interfere by injunction to restrain 
the eviction till the parties can be fairly heard, and their rights be ad- 
judicated. And if the Chancellor, under a misapprehension of the 

’ legal rights of the family has dissolved the injunction, and directed the 
sheriff to proceed to turn the family out of their home, this Court will 
interfere and control the discretion of the Court below, and require the 
injunction to be retained till the hearing. 


Homestead. Injunction. Before Judge Parrott. Mur- 
ray Superior Court. October Term, 1869. 


Kilgore’s bill averred as follows: On the 2d of January, 
1869, he filed in the Ordinary’s office his application for set- 
ting apart and valuation of a homestead, under section 2013 
of Irwin’s Code, said application and papers being “all 
right.” For some cause unknown to Kilgore, the Ordinary 
took no action on these papers until the 23d of March, 1869. 
Kilgore had counsel attending to it, and supposed that it 
was “all right;” the homestead claimed was sixty acres of 
land out of the one hundred and sixty acre lot owned by him, 
sixty acres being the sum allowed for his family under said 
section of the Code. On the 5th of January, 1869, Beck, 
the sheriff of said county, by virtue of a ft. fa. in favor of 
F. B. Morris against Kilgore, sold the whole of said lot at 
sheriff’s sale to J. A. R. Hanks, Kilgore supposed the 
sheriff sold but that part of the lot not claimed by him asa 
homestead. On the 23d of March, 1869, Kilgore learned 
that Hanks bought the whole lot, and the sheriff is about to 
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dispossess Kilgore’s family. He prayed for injunction till 
the proceedings to set apart his homestead could be com- 
pleted, etc. The injunction was granted. 

The sheriff answered that on the 9th of December he levied 
on the whole of said lot under said fi. fa., advertised it regu- 
larly, and sold all of it, as aforesaid, to Hanks at $85 00, and 
made a deed to Hanks & Morris for the whole lot; that they 
afterwards ordered him to put one McHan in possession, and 
he was proceeding to do so; that Kilgore was present at the 
sale, made no claim of any exemption, nor did the sheriff 
know of such claim, and he said that he read his advertise- 
ment of the whole lot, and sold the whole as usual. 

Hanks answered, “ that so far as he recollects, he had not, 
at the time he purchased the land, ever seen said petition and 
schedule, or that he has yet seen the same, except the copy ” 
attached to the bill; he denied that the proceeding for ob- 
taining his homestead was “all right,” saying that neither Kil- 
gore nor his counsel applied for asurvey and plat of the land 
claimed as a homestead, nor was the application made accord- 
ing to the Act of 3d of October, 1868, and the Ordinary did 
not publish the notice required by the 8d section of that Act; 
he bought the same for himself and Morris. He said. that 
Kilgore was present, or at least in town, at the time of the 
sale, and made no claim of any exemption at said time ; that 
he and Morris were anxious to rent the land to Kilgore, sent 
a message to him to that effect, but Kilgore refused to rent 
it, and several weeks afterwards, they, bona fide, sold the 
land to McHan on the 21st of March, 1869. 

These papers were submitted to the Court upon a motion 
to dissolve the injunction, without argument, and he dissolved 
the injunction. This is assigned as error. 


W. LurrMman, Jounson & McCamy, for plaintiff in error, 
as to homestead, cited: Irwin’s Code, sec. 2018; 14th Ga. 
R., 272: 20th, 38; 22d, 165; Cobb’s Dig., 385, 388, 391, 
inclusive; Acts 1857, 64; Acts 1859, 51; 1860, 36-7; 38th, 
Ga. R., 531. 
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J. A. R. Hanks, D. A. WALKER, for defendants, cited 
Irwin’s Code, sec. 3600. If McHan’s title be not good, 
Kilgore can eject him, and therefore has complete remedy at 
law: 5th Ga. R., 576; 8th Ga., 118; 11th, 296. Kilgore’s 
laches defeats his equity:. 14th Ga. Rep., 271; 20th, 38; 


22d, 165. 


Brown, C. J. 


This was a proceeding to have a homestead laid off to the 
head of a family, under section 2013 of the Code. Tlie 
applicant had filed a petition in the office of the Ordinary, 
praying that the homestead be laid off, and had accompanied 
it with a schedule of his property. This was done but a few 
days prior to the day of sale, and the survey had not been 
made and returned when the land was sold by the sheriff for 
the debts of the head of the family. And it is argued that 
the homestead, under this section of the Code, must now be 
laid off, under the Act of 3d October, 1868, just as the honie- 
stead provided for by that Act is laid off, and that it is lost 
to the family if all the requirements of that Act have not 
been fully complied with prior to the sale of the land by the 
sheriff, that this Act repeals section 2018 of the Code, which 
is in these words: “If, from any cause, the land exempt 
has not been laid off when the remainder is offered for sale, 
notice being given of the fact, the purchaser will buy subject 
to the incumbrance.” 

We do not think this section of the Code is repealed. It 
relates to the same subject-matter as is embraced in the Act 
of 1868, and being in pari materia, they must be construed 
together, and if they can be reconciled, both must stand. 
There seems to be no actual conflict between them. The Act 
of 1868 provides how the homestead shall be laid off. In 
this case the applicant was moving to have it done, but 
the sheriff proceeded to sell the property while the applica- 
tion was pending, and section 2018 of the Code says, in case 
it has not been laid off, the purchaser at the sheriff’s sale, 


' with notice, takes the land subject to the incumbrance of the 


homestead. Why may they not stand together? 
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The purchaser at sheriff’s sale was moving to have the 
sheriff turn the family out of their home, and put him or 
his assignee in possession, when the Chancellor, on applica- 
tion to him by bill, granted an injunction to restrain him, 
But on the hearing, after notice given of ‘a motion for that 
purpose, he dissolved the injunction, and this decision is com- 
plained of. Under section 3153 of the Code, the Chancellor 
may restrain a trespasser if the injury is irreparable in dam- 
ages, or the trespasser is insolvent, or there exists other cir- 
cumstances, which, in the discretion of the Court, render the 
interposition of this writ necessary and proper. It is insisted, 
however, that the action of the sheriff in putting the pur- 
chaser in possession would be only a trespass, admitting that 
the family still have the right to their home, and it is said 
the purchaser is perfectly able to respond in damages. This 
may be very true. But we think it a trespass where those 
“other circumstances” exist, which make it proper for a 
Court of Equity to interfere by injunction. We can not say 
the remedy by action for damages would be as adequate in 
such case as by injunction. It is a little difficult to estimate 
correctly the damages which should be adjudged to a party 
whose wife and children have been illegally thrown out and 
expelled from their home. It is a proper case for the re- 
straining power of a Court of Chancery, if they have a legal 
right to remain there. 

There is some conflict in this case as to the fact whether 
the purchaser had notice at or before the sheriff’s sale, that 
the application for the laying off the homestead was then 
pending in the Court of Ordinary. In his answer the pur- 
chaser states that he had not seen the application, to the best 
of his recollection, but he does not state that he had no notice 
that it was pending. This will be a proper subject of inquiry 
on the trial. 

So much for the rights of these parties. Did the Court 
err in dissolving the injunction, and directing the sheriff to 
dispossess the family ? 

On looking through this record, we are of opinion the 
Judge acted under the belief that the purchaser got a perfect 
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title at the sheriff’s sale. If this were true, it was proper 
to dissolve the injunction. But under our construction it 
may turn out on the trial that he did not. If not, it would 


bea great hardship to permit this family to be wrongfully 


turned out of house and home under color of legal process. 

In view of all the circumstances of this case, we think the 

Judge should have held up the injunction till the hearing. 
Judgment reversed. 





JONATHAN Butvins, sheriff, plaintiff in error, vs. O. C. 
JOHNSON, defendant in error. 


1, When property is levied on to satisfy a fi. fa., and, beforethe sale, 
the defendant applies to the Ordinary, under the Act of 1868, for a 
homestead in the property levied on, the property is subject to the 
homestead, and if it is sold, with notice of the application, the pur- 
chaser buys it with that incumbrance upon it. 

2. Where asheriff had levied upon land, and before the sale the defend- 
ant notified him that subsequently to the levy, he had applied to the 
Ordinary for a homestead in the same, and the sheriff was satisfied 
that the application was made in good faith, and, after seeking legal 
advice, he postponed the sale, and it appeared that subsequently, in 
pursuance of thefapplication, all the land was set apart, as a homestead 
for the family of the defendant, under the statute: Held, that whilst it 
was the duty of the sheriff to have sold the land, subject to the home- 
stead, yet, as the proper course for him to pursue, was, under the Act 
of 1868, very doubtful, no construction of the new policy of the State, 
on the subject of homesteads, having then been made, and it having 
been affirmatively made known to the Court, that the sheriff had acted 
in good faith, it was error in the Court to hold him liable for the plain- 
tiff’s debt, in arule against him for contempt, in not obeying the pro- 
cess of the Court. 


Homestead. Rule against Sheriff. Decided by Judge 
Parrott. Dade Superior Court. November Term, 1869. 


Upon a rule by Johnson against Blivins, as sheriff, the 
following facts were presented to the Court: On the Ist of 
October, 1867, one Acuff mortgaged to Johnson certain land 
in said county, to secure $514 00 due by him to Johnson; 
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this mortgage was foreclosed at May Term, 1869, of said 
Court; fi. fa. issued and -was levied on said land, in May, 
1869; the sheriff had advertised the property for sale, was, 
on the Ist Tuesday in July, 1869, crying it off, and after 
some one had bid $680 00 for it, Acuff produced a certifi- 
cate from the Ordinary of said county, that he, Acuff, had 
regularly made application to have said land laid off and set 
apart as his homestead ; thereupon the sheriff, advised by a 
lawyer, and believing it was his duty ‘so to do, stopped the 
sale; subsequently the land was laid off, and set apart as 
Acuff’s homestead. 

Upon this state of facts the Court was asked for a rule ab- 
solute against said sheriff, requiring him to pay Johnson the 
amount of his mortgage fi. fa., and granted it. This action 
of the Court is amigued as error. 


J. A. W. Jounson, plaintiff in error. 


KE. D. Grauam, D. A. WALKER, for defendant. 


McCay, J. 


1. It is true, that the Homestead Act of 1868 does not in 
express terms provide for its exemption, until it is laid off, 
but it would, as we think, be a very unfair construction of 
that Act, so to limit its meaning as that it should not cover a 
case like the present, when the application was made before 
the sale, and the sheriff was notified of the fact. In making 
the application, the husband, in effect acts as‘the agent of his 
family. The filing of the application is the commencement 
of proceedings to have set apart, for the benefit of his family, 
a certain portion of the debtor’s property. It would be but 
a slender protection to the family, if this must always be done 
before the levy. Generally that is the first notice the family 
receives of the necessity of the provision, and it would be 
very easy for the creditor to delay the proceedings, if not 
commenced before the levy, until after the sale. We think 
the spirit of this statute covers ‘the case at bar. If the ap- 
plication is made before the sale, though after the levy, and 
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notice is given, the land is sold subject to the homestead. 
We have held at this Term, in the case of Kilgore vs. Beck, 
that section 2018 of the Code of still of force. The Act of 
1868 does not, in express terms, repeal it, and, as it refers to 
a situation of things not expressly provided for in that Act, 
we hold it unrepealed. Under this section if the applica- 
tion be filed, but the homestead be not, for any cause, yet laid 
off, the land is sold subject to it, if notice be given. 

2. In this case it appears that the sale had commenced, 
several bids had been made, and, when the notice was given, 
the sheriff postponed the sale. It further appears, that sub- 
sequently the whole of the land was set apart, for the benefit 
of the family of the debtor. It also appears affirmatively, 
that the sheriff acted in good faith, that he sought legal ad- 
vice, and acted in the matter honestly. Whilst, as we have 
sdid, the land ought to have been sold, subject to the home- 
stead, yet, under all the circumstances, we do not think the 
Court ought to have held the sheriff liable for the debt. The 
homestead provision of the Constitution of 1868, and of the 
Act of the Legislature of that year, was a new law. It 
makes the sheriff a trespasser if he levies upon the property 
it exempts. Its construction, as one of the series of legislative 
attempts to adjust some of the complications growing out of 
the war, was at that time, extremely uncertain, and we think 
it too harsh a proceeding to hold the sheriff liable, under the 
circumstances. Nobody has been injured. The Ordinary 
has determined that the family of the debtor was entitled to 
all of the land, and there was the clearest proof that the 
sheriff acted in good faith. We would not lessen the respon- 
sibilities of the sheriff. It is his duty to go on, according to 
law. But here his duty was, to say the most of it, doubtful, 
and, considering the peeuliar character of the law, and the 
circumstances of its adoption, we think the sheriff was not in 
contempt. 

Judgment reversed. 
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NELson CarTER, plaintiff in error, vs, ISABELLA Davis, » 
defendant in error. 


A creditor of the intestate has such an interest in the question, as that, 
under the act of 1868, (Code section 3974) he may appear and file 
objections to a return of commissioners, appointed at the instance of 
the widow, to lay off and assign to her dower in the lands of the de- 
ceased. 


Dower. Decided by Judge Knicur. Fannin Superior 
Court. May Term, 1869. 


Isabella Davis, by her petition for dower, filed in October, 
1868, averred that her husband died in May, 1858, seized 
and possessed of certain lands in said county, that one Dickey 
was his adminisirator, and prayed for the appointment of 
commissioners to assign her dower out of said lands. The 
commissioners were appointed, laid of the dower, and made 
their return to May Term, 1859, of said Court. Nelson Car- 
ter, by his next friend, appeared and objected to the return 
being made the judgment of the Court, because the applica- 
tion for dower was not made within seven years from the 
death of said husband, because he was a judgment creditor of 
said husband, and because the widow is a citizen of Tennes- 
see and had had her dower assigned in that State. 

To these objections a general demurrer was filed and sus- 
tained by the Court, upon the ground that a judgment credi- 
tor has no right to traverse the right of dower, ete. The 
return of the commissioners was then made the judgment of 
the Court: The sustaining said demurrer and entering said 
judgment, are assigned as error. 


GrorGE D. Rice, J. R. Brown, E. W. Curistran, J. A. 
JARVis and H. P. Bett, for plaintiff in error. 


Werr Boyp, for defendant. 


McCay, J. 


The Act of 1863, transferred into Irwin’s Code, section 
3974, allows any person interested to appear and contest the 
return of the commissioners. Surely the creditors are in- 
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terested. It is their interest to deny every fact involved in 
the judgment, except the seizin of the husband, and upon 
these facts they are bound by the judgment. True, if there 
be fraud, or collusion they may attack this, like other judg- 
ments; but the general rule is, that the heirs and creditors 
are bound by a judgment against the executor, or administra- 
tor, even though they do not appear. If they be bound by 
the judgment, they have an interest in the question. 

The object of the statute was, to give to all parties in- 
terested in the judgments, a right to come ‘in and aid, or 
watch, the administrator. 

Experience shows that there is often collusion between the 
widow and. the administrator, such collusion, too, as from 
their peculiar situation towards each other, it is hard to prove. 
And it was the intent of the law-makers, to permit thé par- 
ties at interest, the heirs and creditors, to come in on the first 
instance, if they see fit, and defend their rights, to take the 
case out of the hands of their agent, the administrator, and 
assume, so far at least as their own interests are concerned, 
control of the question. Itis, it is true, rather an anomal- 
ous proceeding. As the administrator is the party served; 
and represents all the interests, the usual course is to trust the 
defense of the proceedings to him... But the Legislature has 
seen fit, by reason, as we suppose, of the peculiar nature of this 
proceeding, and the danger of collusion between the widow 
and him, to authorize the parties having the real interest, to 
come in. 

The Court below refused to hear the creditor at all. In 
this there was error. We do not pass upou the validity of 
the exceptions actually offered. If they had been objected 
to, and the case had turned upon them, it does not follow, that 
the creditor might not have had it in his power to amend, or 
add new objections, and we do not pass upon anything but the 
point decided by the Court below. We think thevcreditor 
had a right to be heard, and on this point alone we reverse 
the judgmeht. 
Judgment reversed. 
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ANDREW HowE Lt ¢é al., plaintiffs in error, vs. GEoRGE A, 
GoRDON, defendant in error. 


1, In a claim case it is not necessary for the plaintiff in fi. fa. to prove 
the levy and the handwriting of the sheriff on the trial. The sheriff’s 
official entry on the fi. fa. that he has made the levy, is sufficient evi- 
dence of that fact, and the Court will recognize the genuineness of hig 
signature to the entry, as he is an officer of the Court, without proof. 

2. The Courts of this State have no jurisdiction to render a valid judg- 
ment against a citizen of another State ina common law action, unless 
he has been within the limits of this State, and has been served with 
process while in this State. And a judgment confessed by the agent 
of such non-resident citizen, who has never been served in this State, 
would not bind third persons, and if it is levied upon property claimed 
by athird person, he may deny the validity of the judgment on the 
ground that the Court had no jurisdiction of the person of the de- 


fendant. 

3. Where an agent was appointed in this State, by a non-resident person, 
to look after or act as agent for certain lots of land, with no other or 
general powers, and an attachment was issued against said non-resi- 
dent owner, and levied upon said lots, the agent, by virtue of this 
authority, was not authorized to confess a general judgment binding 
upon said defendant in attachment. 

4. The war revoked the agency of a citizen of this State, in this State, 
for a citizen of Massachusetts, which existed when the war commenced, 
without any act of révocation or renunciation by the parties. 


Claim. War. Agency. Before Judge Knicut. Lump- 
kin Superior Conrt. September Term, 1869. 


A fi. fa., in favor of George A. Gordon against George 
William Gordon, was levied upon the four-fifths of certain 
lands in said county, as the property of said: defendant, and 
Andrew Howell and Daniel Howell claimed the same. On 
the trial, George A. Gordon’s attorney read in evidence said 
ji.fa. It was in the usual form of a common law fi. fa., for 
$823 00, principal, $268 84, interest up to the 6th of August, 
1866, the date of the judgment, and $10 00, costs, was issued 
~ on the 17th of August, 1866, and levied the 2d of October, 
1866. He next put in evidence a deed from Hezekiah Kelly 
to George William Gordon, conveying said propérty on the 
17th of April, 1860, and proved that a notice of the levy 
was served on the person in possession in the latter part of 
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December or first of January, (of what year does not appear.) 
It was shown that George William Gordon was a citizen of 
Boston, Massachusetts, and that George A. Gordon, as his 
agent, took possession of said property in 1860, under said 
deed, from Kelly. 

In the examination of the witnesses it came out that the 
claimants bought said property in 1861 at sheriff’s sale, and 
it was shown that in 1863 it was again sold at a confiscation 
sale of the Confederate States, and the purchaser at this last 
saleswore that he took possession, and held it till he was 
removed by United States troops. Whether claimants took 
possession, the witnesses were in doubt, and it was also left 
in doubt whether George A. Gordon was in possession as 
agent of George William Gordon, at the date of said sheriff’s 
sale, One DExtTER testified that he (Dexter) was appointed 
agent, by power of attorney from George William Gordon, 
to act as his agent for these lots, and since the war confessed 
judgment for George William Gordon to George A. Gordon, 
in the Superior Court of Lumpkin county, under said power 
of attorney. This confession is doubtless the foundation of 
said fi. fa. against George William Gordon, but no part of 
the record, nor said power of attorney was introduced. 

GEORGE A. GORDON testified, that he took charge of said 
property for George William Gordon on the 20th of Novem- 
ber, 1860, and so held it till the 31st of August, 1861, and 
that he then publicly removed, and ceased to act as such 

agent, because George William Gordon was regarded as an 
alien enemy; that at sheriff’s sale, in September, 1861, said 
property was sold as Kelly’s property, and bought by How- 
ell & Wood, and he told Wood just after the sale that Kelly 
had no title; that in 1866, George William Gordon sent 
Dexter a power of attorney to act in his name and behalf 
with reference to these lots; that he was with Riley when 
the Confederate States marshal put him in possession in 1863 ; 
that Howell took possession before that, and paid him rent 
for his fifth of the property. 
The claimants read in evidence a sheriff’s deed, dated the 
3d of September, 1861, conveying said land to A. Howell 
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and J. E. Wood, as purchasers under a fi. fa. in favor of one 
Thompson against Kelly, founded upon a judgment from 
from said Court, dated 22d July, 1861. They read also the 
fi. fa., and proved notice of the levy upon the tenant accord- 
ing to law; they showed that at the sale George A. Gordon 
was present, and gave notice that he claimed one-fifth of said 
lands, but gave no notice of George William Gordon’s claim. 
‘ It was shown that early in 1861 Kelly ran away much in 
debt, and claimants offered a judgment against Kelly, found- 
ed on anote dated since his sale to Gordon, to prove Kelly’s 
insol vency, but the Court rejected it. 

Howe vt testified that he bid off the land, and after the 
sale let Wood take a half interest; that George A. Gordon 
was present, and gave no notice of George William Gordon’s 
claim, and he, Howell, supposed that he got a good title, 
took possession, and paid George A. rent on his fifth while 
he worked it, till it was sold by the Confederate States marshal; _ 
some time afterwards Woods sold his half to Daniel Howell. 

Woop testified, that his impression was that no one told 
him that Kelly had no title before he took his deed. 

Plaintiffs’ attorney, in rebuttal, showed that the note upon 
which the judgment of Thompson vs. Kelly was based, was 
dated the 19th of June, 1860, due sixty days after date, and 
that the verdict and the judgment were dated the 23d of 
July, 1861. 

Claimant’s attorney requested the Court to charge the jury 
that the plaintiff in fi. fa. must produce the fi. fa., and prove 
the levy by the levying officer, or prove his signature, and 
must show, affirmatively, that the sheriff gave notice of the 
levy to the tenant, within five days from the date of the levy, 
and that if in either of these plaintiff had failed, the jury 
should find the property not subject: that if Kelly sold to 
George William Gordon when he, Kelly, was insolvent, to 
delay or defraud his creditors, and then ran away to Massa- 

_chusetts, where George William Gordon lives, these are 
badges of fraud; that if George A. Gordon is a relative of 
George William Gordon, and is seeking to sell said land 
under said fi. fa., and was agent of George William Gordon 
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when Howell bid off the land, and gave no notice of George 
William Gordon’s claim of title, that was a positive fraud, 
and estops George A. Gordon; that,if George A. had been 
acting as agent of George William, he could not, of his own 
volition, or by any private act, destroy his agency without 
notice to his principal and the public, and if no such notice 
was given to Howell, it was a fraud, of which George A. 
could not take advantage; that if George William Gordon 
was not in possession of said lands at the date of the levy of 
this fi. fa. against him, plaintiff must show title in George 
William Gordon, as he would have to do in an action of 
ejectment; that if claimants took possession under their 
sheriff’s deed, and had held possession for four years before 
George A. Gordon’s levy, then claimants are protected without 
regard to the date of the judgments; that if said ji. fa. showed 
it was upon a common law suit not begun by attachment, 
and that George William Gordon was all the time a citizen 
of Massachusetts, then said judgment was a nullity, and void 
as to third persons, because the Court had no jurisdiction ; 
that plaintiff in fi. fa. was bound to show not only the fi. fa., 
but the judgment on which it was founded, and a failure to 
do so was fatal. 

The Court charged the jury that a purchaser at sheriff’s 
sale gets only such title as the defendant in fi. fa. had; that 
if the defendant in fi. fa. had, before the judgment was ob- 
tained against him, sold the property, the purchaser at such 
sheriff’s sale gets no title, and told them to examine the dates 
of Thompson’s judgment and of Kelly’s deed to George Wil- 
liam Gordon, to see which was the oldest; that if Kelly’s 
sale to Gordon was older than the judgment against Kelly, 
Howell got no title, unless said sale by Kelly to Gordon was 
. fraudulent, or a sham sale; if fraudulent, it passed no title 
out of Kelly; fraud can not be presumed, but may be proved 
by circumstances, like other facts; if Howell bought at a 
price greatly below its value, and after Kelly’s deed to Gor- - 
don was on record, the jury might consider these facts and 
other circumstances of the sheriff’s sale, in their inquiry as 
_ to whether Howell had notice when he bought, that Kelly 
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had no title; if taking all those facts and circumstances, the jury 
believed Howell had such notice, and that Wood was notified 
that Kelly had no title, then Howell and Wood were not inno- 
cent purchasers. Ifthe deed from Kelly to Gordon was not on 
record at the time of said sheriff’s sale, and if neither Howell 
nor Wood had notice of Kelly’s sale to Gordon, they were in- 
nocent purchasers without notice. The conduct of claimants 
at the Confederate sale might be also considered, 7. e. did they 
forbid that sale, or claim the land? Service of notice is pre- 
sumed to have heen made by the sheriff. He closed by telling 
them that the main question was, who had the oldest title. 

The jury found the land subject to George A. Gordon’s 
ji. fa. Claimants moved for a new trial, npon the grounds 
that the verdict was contrary to the evidence, etc.; that the 
Court erred in refusing to charge that it was necessary to 
prove the levy and notice to the tenant by the levying officer, 
and in charging, as he did, on that subject ; that he erred in 
his charge as to notice given to Wood of Kelly’s want of title, 
and in laying such stress upon the ages of the judgment and 
deed from Kelly ; in rejecting the judgment offered to show 
that Kelly was insolvent when he sold to George William 
Gordon, and for other reasons not noticed by this Court. The 
Court refused a new trial, and that is assigned as error on said 
ground. 


Wer Born, by Hitiyer & Broruer, for plaintiffs in 
error. 


No appearance for defendant in error. 


Browy, C. J. 


1. We do not think the Court below erred in refusing to 
require proof of the levy in this case, or of the handwriting 
of the sheriff. The entry of the levy on the fi. fa. is an offi- 

- cial act, and the Court will take notice of, and recognize the 
signature of its own officer to the entry, without proof. In 
a claim case the burden rests upon the claimant to show that 
it is not genuine, if he denies it, and not upon the plaintiff 
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in fi. fa. The entry is at least prima facie evidence of the 
levy. Nor do we think the failure to give the notice required 
by the statute to the tenant in possession a proper point of 
objection by the claimant. He had notice of the levy, as is 
shown by the interposition of his claim. If any one else is 
injured by the failufe of the sheriff to give the notice, the 
sheriff is liable to the injured party for the damages, in a 
proper proceeding instituted for its recovery. 

2. If the judgment from which this execution issued is, 
as it appears from the fi. fa. to be, a judgment rendered in a 
common law action against a citizen of Massachusetts, and a 
non-resident of Georgia, who was never served with process 
in this State, the Court had no jurisdiction, and it is a nul- 
lity, and may be attacked by the claimant in this case, or by 
any other person whose rights are affected by it. 

3. But it is said in the argument that the action was com- 
menced by attachment, issued against George W. Gordon, the 
non-resident, which was levied upon the lots of land in dis- 
pute as Gordon’s property, and that his agent, Dexter, came 
into Court, and confessed judgment for him, and thereby 
made it a general judgment. We find no evidence in this 
record that the proceeding was commenced by attachment. 
The fi. fa. does not show it, nor is there any record in evi- 
dence to establish the fact. But if it be so, and the evidence 
as to the extent of Dexter’s authority be correct, it is still 
bad. Dexter swears he was appointed by power of attorney 
from George William Gordon to act as his agent for these 
lots, and that since the war he confessed judgment in this 
case under said power of attorney for Gordon. This evidence, 
which'seems to have been admitted without objection as to 
the non-production of the power of attorney, simply author- 
ized the agent to look after the lots of land in question. But 
it did not authorize him when an attachment was levied upon 
them, to go into Court, and confess a judgment binding all 
the other property of the defendant in attachment. We 
speak from the evidence before us as to the extent of the 
authority given by the power of attorney, and we hold that 
it conferred upon the agent no such power as.he has exercised 
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in the confession of a general judgment against the defend- 
ant in a proceeding commenced, as is now claimed, by attach- 
ment. 

If the action was commenced at common law, and the 
defendant was a citizen of Massachusetts, and was never 
served in this State, he could not give the Court jurisdiction 
by sending an agent to Georgia to confess a judgment for 
him after the action had been instituted without proper ser- 
vice, and whatever effect such judgment, so confessed, may 
have as between the parties, it may be attacked by the claim- 
ant whenever it is necessary for the protection of his rights, 

4, It may be proper to add, that if the power of attorney 
was given prior to the war, it was revoked by the war, as the 
principal was a citizen of Massachusetts, and the agent a 


» resident or citizen of Georgia, and no act of revocation or 


renunciation by the parties was necessary. Whenever the 
parties became alien enemies, by the laws of war, the agency 
was at an end. It ceased by operation of law. The same 
remark applies to the agency attempted to be set up in George 
A. Gordon for George W. Gordon. The agency ceased by 
operation of law when the war commenced, and George W. 
Gordon would not be bound by any act done, or admission 
made, by George A. Gordon, at the sheriff’s sale, in 1863, 
when Howell bid off the land at sheriff’s sale as the proper- 
ty of Kelly. 

There were numerous points made, and charges asked, as 
appears by this record. But we do not deem it necessary to 
notice at greater length the errors assigned,on the refusal of 
the Judge to charge as requested. Upon the whole we see 
but little in the other charges to disapprove. The questions 
considered cover the important points in the case, and will 
probably furnish safe rules to guide the Court in the next 
trial. 

Judgment reversed. 
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Thé NAcoocHEE HyprAvtic Minrnc Company vs. Hon. 
CuaARLEs D. Davis, Judge of the Superior Courts of the 
Western Circuit. 


1, Injunction was granted upon an ex parte application. Answer was 
filed, ten days notice was given, anda motion was made to dissolve the 
injunction. Upon the hearing, the injunction was dissolved: Held, 
that a bill of exceptions did not operate as a supercedeas, so as to keep 
the injunction of force. (R.) 

2. If exceptions be taken to said judgment, they should be certified, al- 
lowed, and entered upon the record. But no writ of error, asto them, 

{ can be heard in this Court, until after the final disposition of the cause 
in the Court below. (R.) 


Supercedeas. Mandamus Nisi, to compel Certificate of 
‘Bill of Exceptions, ete. 


The Nacoochee Hydraulic Mining Company filed a bill for 
injunction, ete., against one Dean, returnable to May Term, 
1869, of said Court. It was sanctioned, injunction was is- 
sued and served. The defendant answered the bill, and at 
the trial term, the cause was continued by complainant. Then 
Dean moved to dissolve said injunction, upon the grounds 
hereinafter mentioned. At the hearing, affidavits were read 
in support of the bill, and of the answer, these affidavits be- 
ing conflicting as to the facts connected with the case. The 
Chancellor ordered the injunction to be dissolved. Within 
thirty days from that order, complainant made out and de- 
livered to the Chancellor, a bill of exceptions, averring the 
facts, and that the Court erred in dissolving the injunction, 
on the grounds set forth in his order, to-wit, that there was 
not equity in the bill ; its allegations were too vague and un- 
certain, and based upon the information only of a pretended 
agent of said company, and not sufficiently verified ; be- 
cause the injunction was improvidently granted; because 
said pretended agent was not complainant’s agent ; because 
the equity of the bill, if any, was sworn off by the answer, 
and because the laches of complainant estopped it from claim- 
ing the land in dispute, even if it had any right to said 
land. ' 
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The Chancellor certified the bill of exceptions to be true, 
but would not order the Clerk to send up the record, et¢., to this 
Court ; but he ordered the bill of exceptions and his decision 
to be entered upon the minutes of the Court. This he did 
because the cause was still pending in said Court, and, there- 
fore, in his opinion, the effort to review his said judgment 
here, was premature. Thereupon, complainants’ solicitors 
prayed for a mandamus nisi from this Court, calling on said 
Chancellor to show cause why he should not order his Clerk 
to send up said record, etc., for review, as in cases of final 
judgment, (As the remarks made upon granting the rule 
nisi are of great practical importance, they are published 
with the opinion of the Court, pronounced at the hearing.) © 


M. K. Paumer, J. R. Brown, Davin Irwin, for peti- 
tioners. 


Judge Rice, D, A. WALKER, for the Chancellor. 


: Browy, C. J., in granting the rule nzsi remarked: In this 
case the Hydraulic Mining Company filed a bill in White 
Superior Court against J. R. Dean, Jr., the allegations in 
which are not necessary to be here stated. Upon an ex parte 
application made to the Hon. Charles D. Davis, Judge of 
the Superior Courts of said Circuit, he granted an injunction 
against Dean, the defendant. Some time after this ex parte 
order granting the injunction, the ten days’ notice required 
by the statute was given, and a motion was made to dissolve 
the injunction. After having heard the parties for and against 
the motion, his Honor, the Judge, passed an order dissolving 
the injanction. Within thirty days from the hearing, the 
solicitors for the complainants tendered their bill of excep- 
tions to the decision of the Judge dissolving the injunction, 
and prayed that it be certified and sent up to the next June 
Term of this Court. Judge Davis certified that the bill of 
exceptions was true, but refused to order the Clerk of the 
Court to certify and send up the record to this Court, but 
did order him to enter the same of record in the Superior 
Court, under section 4191 and 4194 of the Code, the Court 
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holding that the case was still pending in the Superior Court, 
and that the decision, had it been made as the complainant 
claimed it should have been, would not have been a final 
disposition of the case. 

1. Upon this state of the facts the complainants’ solicitors 
now appear in this Court, and pray that a mandamus nisi do 
issue, directed to Judge Davis, calling upon him to show 
cause why he should not direct the Clerk of the Superior 
Court of White county to certify and send up the record to 
the next term of this Court, and that in the meantime a 
supersedeas be ordered by this Court. 

The question of practice presented by this case'is an im- 
portant one, and we prefer to hear counsel on both sides 
before any decision is made. In the meantime we decline to 
grant any order superseding the judgment of the Court below 
dissolving the injunction. As this Court is not a Court of 
original jurisdiction, and no judgment has been rendered in 
this case by this Court, we doubt our power to pass any such 
order if the case were such as, in our opinion, made it 
necessary or proper. 

But we think there is nothing for the supersedeas to act 
upon in this case. By section 4192 of the Code, it is enacted 
that ‘‘either party in any civil cause, and the defendant in 
any criminal proceeding, in the Superior Courts of this State, 
may except-to any sentence, judgment or decision, or de- 
cree of such Court, or of the Judge thereof, in any mat- 
ter heard at Chambers.” This section of the Code evidently 
contemplates a hearing, when both parties are before the Judge, 
before the decision can be brought up to this Court by bill 
of exceptions. 

In the case of Johnson vs. Stewart, decided at this term, 
this Court ruled as follows: When an injunction is granted 
upon an ex parte application of the complainant in the bill, 
which ex parte order, so granted by the Judge in vacation, 
was excepted to by the defendant, and brought up to this 
Court without having made any motion before the Judge to 
revoke or dissolve the injunction, as provided in section 
3151 of the Code: Held, that the granting of the ex parte 
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order for the injunction was not such a judgment, decision, 
or decree of the Judge heard at Chambers as entitles the de- 
fendant to except to the same and bring it before this Court 
by writ of error, under section 4192 of the Code.” 

In Powell vs. Parker et al., 38th Georgia Reports, 646, we 
held that when a Chancellor, or the bill being presented to 
him, ordered that the defendant show cause on a day men- 
tioned why an injunction should not be granted, and that in 

- the meantime the defendants be enjoined till the further order 
of the Court, and on the hearing, the Judge refused the in- 
junction, that the temporary injunction expired of its own 
limitation when the injunction was refused at the hearing, 
and that no validity could be given to it pending the pro- 
ceedings in this Court, by bond given by complainant, which 
was claimed to operate as a supersedeas of the judgment re- 
fusing the injunction. 

We are satisfied that these decisions are correct, and that 
they establish the proper practice. We see daily the evi- 
dence of injustice and wrong done by the imprudent exercise 
of the power to grant injunctions ex parte in vacation. Much 
the better practice when an injunction is asked, is for the 
Chancellor to refuse to act upon it till both parties are noti- 
fied and have a fair opportunity to appear before him and 
be heard. Any judgment, order or,decree rendered by the 
Chancellor, on such hearing, is such a judgment, order or 
decree as may be brought by bill of exceptions to this Court. . 
We admit that the Chancellor has the power, in the exercise 
of a sound discretion, to grant an injunction.in vacation upon 
a mere ex parte application without a hearing. But this 
should be done only in extraordinary cases where irreparable 
injury is likely to result from the delay necessary to a hear- 
ing. Such ex parte orders are from their nature temporary, 
and expire whenever the parties come before the Judge, and 
there is a hearing, when no answer has been filed, and the 
hearing is upon the bill alone. If ten days’ notice is given 
by the defendant, and a motion is made to dissolve the in- 
junction, and upon the hearing, without an answer, the 
Chancellor orders it to be set aside or dissolved, the ex parte 
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order becomes inoperative from that date, and cannot be kept 
in force by a bill of exceptions, which is claimed to operate 
as a supersedeas of the judgment rendered at the hearing. 

If a complainant wishes to obtain a judgment of the Court 
granting or refusing the injunction which he can bring up to 
this Court, he must notify the opposite party, and there must 
be a hearing before the Judge. When this has been done, 
any judgment rendered, or order granted, by the Judge, is 
the proper subject of a bill of exceptions. And if, on such 
hearing, the Judge grants an injunction, and the ten days’ 
notice is afterwards given of a motion to dissolve it, which is 
done, that decision may also be brought up by bill of excep- 
tions, and upon the giving of bond as provided in such cases, 
it operates as a supersedeas of the last judgment, and con- 
tinues in force the first judgment granting the injunction, 
after notice to the defendant and a hearing of the case by 
the Chancellor. 

Under a different rule irreparable injury may frequently 
be done under color of law. An unscrupulous complainant 
files his bill, and swears to a state of facts upon which he 
obtains, ev parte, an injunction, which, if continued, is ruin- 
‘ ous to the interest of the defendant. So soon as the defend- 
ant is served with it, he gives the notice, and in ten days | 
files his answer, and swears off the entire equity of the bill, 
and proves by a dozen witnesses that every charge in it is 
false. The Chancellor seeing the wrong which has been done, 
promptly orders the injunction to be dissolved. But the 
complainant files his bill of exceptions, and complies with 
the law, and thereby legally retains the injunction in force 
by superceding the judgment rendered at.the hearing, for six 
or twelve months, till the case can be heard in this Court. 
The, law was not intended to sustain any such practice, and a 
Court of Equity should never be used as the instrument for 
the perpetuation of such injustice. 

We, therefore, refuse to grant an order superceding the 
judgment of Judge Davis, at the hearing in this case, and 
directing that the ex parte order granting an injunctiop with- 
outa hearing, be continued in force. 
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But we direct that the mandamus nisi be issued, requiring 
his Honor, Judge Davis, to show cause, by written statement, 
which he may send by mail to this Court, if more conye- 
nient to him, or otherwise, as he may think proper, at the 
heel of the Blue Ridge Circuit, why he should not direet the 
Clerk of the Superior Court of White county to certify and 
send up the record in such case to the next June Term of 
this Court. And it is further ordered, that the counsel for 
movant notify the counsel for the defendant in said bill of 
the time of hearing said motion in this Court, ten days pre- 
vious thereto, that they may appear and show cause also, if 
they desire to do so, why said mandamus should not be made 
absolute. 


McCay, J., concurred in the judgment, but not for the 
reasons given. He did not write out his reasons. 


Browy, C. J. delivering the opinion at the hearing. 


In this case the Nacoochee Hydraulic Mining Company 
filed a bill against J. R. Dean, to restrain an alleged tres- 
pass upon a gold mine, and applied to Hon. Charles D. 
Davis, Judge of the Superior Courts of the Western Circuit, 
for an injunction, which was granted ex parte. The answer 
was afterwards filed, and notice was given, as provided by 
the Code in such cases, and a motion was then made to dis- 
solve the injunction, and after argument it was ordered by 
the Court that it be dissolved. Counsel for the complainant 
then tendered a bill of exceptions to the ruling of the Judge 
dissolving the injunction, which was allowed by the Judge, 
who ordered that it be entered of record in the case, under 
section 4191 of the Code, and refused to direct the Clerk of 
the Superior Court to certify and send up the record to the 
Supreme Court, on the ground that the cause was still pending 
in the Court below, and that the decision was interlocutory, 
and not final. Counsel for complainant then filed his petition 
in this Court, praying a mandamus nisi against Judge Davis, 
directing him to show cause why a peremptory mandamus 
should not issue, requiring him to direct the Clerk to send up 
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the record. To the mandamus nisi Judge Davis replied, giv- 
ing the reasons why, in his opinion, the case could not legally 

come up to, or be heard by, this Court, till the final hearing 

of the cause in the Court below, but expressing his readiness 

to order the record sent up without any compulsory order, if, 

~ in the opinion of the Supreme Court, it has jurisdiction of 

the case in the present stage of the proceedings, 

This brings the question of the proper construction of sec- 
tion 4191 of the Code fairly before this Court, in solemn 
form, for adjudication. ‘The question has been incidentally 
presented on previous occasions, but it is now, for the first 
time, brought here from the refusal of the Judge to certify 
and send up the bill of exceptions, on the ground that the 
cause is still pending in the Court below. 

We are not unmindful of the importance of the question, 
and we approach it with greater diffidence in view of the fact 
that the practice since the adoption of the Code, has been to 
hear such cases without objection. Is that practice author- 
ized by the laws of this State? After very attentive consid- 
eration we are constrained to say it is not. The section of 
the Code under consideration is in these words: ‘“ No cause 
shall be carried to the Supreme Court upon any bill of excep- 
tions so long as the same is pending in the Court below, un- 
less the decision or judgment complained of, if it had been 
rendered as claimed by the plaintiff in error, would have 
been a final disposition of the cause. But at any stage of the 
cause either party may file his exceptions to any decision, 
sentence or decree of the Superior Court, and if the same is 
certified and allowed, it shall be entered of record in the 
cause, and should the case at its final determination be car- 
ried by writ of error to the Supreme Court by either party, 
error may be assigned upon such bills of exceptions, and a 
reversal and new trial may be allowed thereon, when it is 
manifest that such erroneous ‘decision of the Court has or 
may have affected the final result of the case.” 

This language is broad and comprehensive. The Legisla- 
ture has said in unequivocal terms, that no cause shall be 
carried to this Court by any bill of exceptions so long as it 
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: is pending in the Court below. And to this rule there is but 
a single exception, which is, that the cause may be carried 
up before its final termination, where the decision or judg- 
ment complained of, if it had ‘been rendered as claimed by 
plaintiff in error, would be a final disposition of the cause, 
Criticise it as we may, this is the imperative mandate of the 
Legislature, and whatever may have been the practice of the 
Courts, and the acquiescence of the profession, it is our 
duty, as a Court, when the question is fairly made and se- 
riously urged, to meet it, and carry out the plainly expressed 
will of the law-making power in strict good faith. How- 
ever much the construction we now place upon this section of 
the Code may conflict with the opinions of many members 
of the bar of this Court, we know it is sustained by some of 
the ablest lawers of this State, and we have the powerful sup- 
port of the repeated decisions of the Supreme Court of the 
United States upon the very point in controversy, under a 
provision of the Judiciary Act, passed by Congress in 1789, 
which is identical in substance with the Act now under re- 
view, except that our statute permits the cause to be brought 
up before its final termination, provided the decision would 
have been final if it had been rendered as claimed by plain- 
tiff in error. ‘By the 22d séction of the Judiciary Act of 
the United States, it is provided that final judgments and 
decrees in civil actions, and suits in equity in a Circuit Court, 
brought there by original process, or removed there from 
Courts of the several States, or removed there by appeal 
from a District Court, when the matter in. dispute exceeds 
the sum or value of $2,000 00, exclusive of costs, may be re- 
examined and reversed or affirmed in the Supreme Court. 

By section 25, it is also enacted that a final judgment or 
decree in any suit in the highest Court of law or equity of a 
State, in which a decision in the suzt could be had, where is 
drawn in question the validity of a treaty, etc., etc., may be 
re-examined, and reversed or affirmed in the Supreme Court 
of the United States. 


Our statute, with the exception above mentioned, express- 
ly denies jurisdiction to this Court so long as the cause is 
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pending in the Court below. The United States statute con- 
fers jurisdiction on the Supreme Court in case of final judg- 
ments or decrees in civil actions or suits in equity in the Circuit 
Courts, and in final judgments or decrees in any suit in the 
highest Court of any State in the cases mentioned, and by 
implication denies jurisdiction in all other cases, The mean- 
ing is the same in both statutes. They authorized the Su- 
preme Court of this State in the one case, and the Supreme 
Court of the United States in the other, to review the final 
judgment in the cause or suit when the case is no longer 
pending in the Court below. The statutes being substantially 
the same, it would seem to be safe for us to follow the decis- 
ions of the Supreme Court of the United States in putting a 
construction upon our own Act. 

And we here respectfully invite attention to the following, 
among other rulings of that Court, upon this question: 
Young vs. Grundy, 6 Cranch, 51, was an appeal to the Supreme 
Court from an interlocutory decree of the Circuit Court of the 
District of Columbia, dissolving an injunction. Marshall, C. 
J., delivering the unanimous opinion of the Court, says: 
“ But the Court -has no doubt upon the question. No appeal 
or writ of error will lie to an interlocutory decree dissolving 
an injunction. Writ of error dismissed with costs.” 

The Judiciary Act of 1789 makes the same provision for 
carrying up a case from the District Court to the Circuit 
Court, when the sum exceeds $500 00, as is made for carrying 
the case from the Circuit Court to the Supreme Court when 
the amount exceeds $2,000 00, to-wit: that any final de- 
crees and judgments in civil actions in the District Court may 
be carried up, etc. 

In Patterson vs. The United States,‘2 Wheaton, 221, it 
was ruled that: “A Circuit Court has no authority to issue a 
certiorari, or other compulsory process, to the District Court, 
for the removal of a cause from that jurisdiction before a 
final judgment or decree is pronounced. In such a case (says 
the Court) the District Court may and ought to refuse obe- 
dience to the process of the Cirtuit Court, and either party 
may move the Circuit Court for a procedendo, after the trans- 
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cript of the record is removed into that Court, or may pur- 
sue the cause in the District Court as if it had not been 
removed.” , 

In Gibbons vs. Ogden, 6 Wheaton, 448, the Supreme Court 
held that: “A decree of the highest Court of Equity (of a 
State affirming the decretal order of an inferior Court of 
Equity) of the same State, refusing to dissolve an injunction 
granted on the filing of the bill, is not a final decree within 
the 25th section of the Judiciary Act of 1789, chapter 20, 
from which an appeal lies to this Court.” 

Again, in Brown vs. Swann, 9 Peters, 1, the Court held, 
Marshall, C. J., delivering the opinion, that: “An appeal 
to the Supreme Court does not lie from a decree of the Cir- 
cuit Court, making an injunction perpetual, and leaving some 
matters of account open for further consideration, upon which 
the parties went on to take further proof. The decree per- 
petuating the injunction was not a final decree.” 

The case of Smith vs. Trabue’s heirs, 9 Peters, 4, is thus 
stated and decided by Chief Justice Marshall speaking for 
the whole Court: “The defendants in error filed the peti- 
tion in the Circuit Court, stating that a declaration of eject- 
ment had been brought by John Doe on the demise of Samuel 
Smith, and notice was served on Hiram and William Bryant, 
the tenants of the petitioners, and a judgment was rendered 
against them in May, 1818, on which no writ of habere facias 
possessionem has been issued. In November Term, 1818, a 
judgment was rendered against other tenants by virtue of 
which the marshal turned John Evans out of possession, who 
as tenant of the petitioners, resided on the place, which had 
been occupied by the Bryants. A rule to show cause was 
granted, and on its return restitution was awarded. The 
Judiciary Act authorizes this Court to issue writs of error to 
bring up any final judgment or decree in a civil action or suit 
in equity, depending in the Cireuit Court, ete. This is not a , 
final judgment in a civil action, nor a decree in a Court of 
Equity. It is no more than the action of a Court on its own 
process which is submitted to its on discretion. This Court 
takes no jurisdiction in such a case. It is not, we think, 
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given by the Judiciary Act. The writ of error is quashed, 
and the suit dismissed, the Court having no jurisdiction.” 

The case of Forgay vs. Conrad, 6 Howard, 201, was a 
motion to dismiss the appeal, (Taney, C. J., delivering the 
opinion,) in which it is held that a decree that money shall 
be paid into Court, or that property shall be delivered to a 
receiver, or that property held in trust shall be delivered to a 
new trustee, appointed by the Court, is interlocutory only, and 
intended to preserve the subject matter in dispute from waste 
or dilapidation, and to keep it within the control of the 
Court until the rights of the parties concerned can be finally 
adjudicated. Fromsuch a decree no appeal lies. The learned 
Judge adds: “In limiting the right of appeal to final de- 
erees, it was obviously the object of the law to save the un- 
necessary expense and delay of repeated appeals in the same 
suit, and to have the whole case, and every matter in contro- 
versy in it decided in a single appeal.” 

Barnard vs. Gibson, 7 Howard, 650, grew out of a viola- 
tion of a patent right, where many thousands of dollars had 
been invested, and it was claimed that as the time allowed 
the purchaser to use the machine must soon expire, the loss 
would be irreparable by holding up the injunction. Upon 
which the Court ruled, that when a decree in Chancery re- 
fers the matter to a Master to ascertain the amount of dam- 
ages, and in the meantime the bill is not dismissed, nor is . 
there a decree for costs, the decree is not a final one, from 
which an appeal will lie to that Court, although there is a 
perpetual injunction granted. Mr. Justice McLane deliver- 
ing the opinion says: “No point is better settled in this 
Court than that an appeal may be prosecuted only from a 
jinal decree. The cases are numerous where appeals have 
been dismissed because the decree of the Court was not 
final.” 

Thus, it will be seen, that the United States statute is the 
same substantially as our own, except as already pointed out, 
and that the rule is firmly established in the Supreme Court 
of the United States, that a decree granting or refusing an in- 
junction, before the final hearing, is interlocutory only and not 
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final, and is not the subject of review in that Court. The 
same rule prevails in many of this States. But, if I could do 
so, without extending the opinion to too great a length, my 
time isso much occupied as to forbid a review here, ofi the 
decisions of the State Courts. The reader is referred to 1 
Connecticut, 533; 1 Minnesota, 24; 2 Randolph, 247, ete, 
The words, final judgments and decrees, in civil actions, and 
suits in equity, are used in the Judiciary Act of 1789, above 
quoted. Our statute uses the word “cause.” No cause shall 
be carried up, ete., upon any bill of exceptions so long as the 
same is pending in the Courts below. By reference to Bou- 
vier’s Law Dictionary, volume 1, page 227, it will be seen, 
that he defines the word cause, in practice,‘thus: ‘“ Cause is a 
contested question before a Court of justice, it is a suit or ac- 
tion.” The very words used in the Act of 1789. Again, 
Bouvier, volume 2, page 553, defines suit as follows: “ An 
action. The word suit in the 25th section of the Judiciary 
Act of 1789 applies to any proceeding in a Court of justice 
in which the plaintiff pursues in such Court the remedy 
which the law affords him.” 

It follows, therefore, that the cause is still pending till the 
remedy which the law affords is reached, or finally denied, 
and all issues or orders, springing out of the main cause of 
action, or ancillary to it, are collateral only, and judgments 
or decrees rendered upon them are not final judgments, and 
cannot be brought up to this Court, by any bill of exceptions, 
till the final disposition of the cause. 

Bouvier says: “ A final judgment is one which puts an end 
to the suit. An interlocutory judgment is one given in the 
course of a cause before final judgment.” Blackstone, volume 
3, page 398, says: “ Final judgments are such as at once put 
an end to the action, by declaring that the plaintiff has either 
entitled himself, or has not, to recover the remedy he sties for.” 
The same author, volume 3, page 396, says: “ Interlocutory 
judgments, are such as are given in the middle of a cause, 
upon some plea, proceeding, or default, which is only inter- 
mediate, and does not finally determine or complete the suit.” 
According to these standard common law authorities, and the 
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reported decisions of the Supreme Court of the United States, 
it is clearly obvious, that a decree, or order, granting or dis- 
solving an injunction, which springs out of a suit or action 
pending, and is intended to operate only till the final hear- 
ing, is an interlocutory order only, and is not a final disposi- 
tion of the cause. And, as the action or cause is still pend- 
ing in the Court below, and the right of the plaintiff, or com- 
plainant, to the remedy for which he sues, hasnot been finally 
determined in that Court, the statute says the cause shall not 
be brought to this Court “upon any bill of exceptions.” 

I need only add upon this point, that our Code settles the 
question that the granting or refusing to grant an injunction, 
pending the cause in Court, is not a final judgment, but only 
an interlocutory decree. Section 3158 declares that: “A 
perpetual injunction can be granted only after a hearing and 
upon a final decree.” It follows then, when a cause has been 
commenced in equity and an injunction has been asked for, 
that there is no final disposition of that cause, or of that ap- 
plication for injunction, till after a hearing, and upon a final 
decree, the injunction is refused or made perpetual. This and 
this only, in the vigorous language of the statute, is a final 
disposition of the cause, and then, and not till then, can the 
case be brought to this Court by any bill of exceptions. 

It has been objected, that section 4191 of the Code uses the 
language, “any decision, sentence, or decree of the Superior 
Court,” and was therefore intended only to apply to causes 
pending on the common law side of the Court. But we 
think this objection is fully met by reference to section 3025, 
when it is declared that: “All equity jurisdiction in this State 
is vested in the Superior Courts of the several counties.” The 
Superior Court has equity jurisdiction, but it is still the Su- 
perior Court. And when we observe that the language of 
section 4191 is: “ Any decision, sentence, or decree of the 
Superior Court,” it is very obvious that causes in equity, as 
well as at law, were intended to be embraced. We speak of 
a judgment, decision, or sentence, in a Court of Law, and a 
decree in a Court of Equity. 

The most plausible objection which has been urged, how- 
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ever, against this view of the case is, that section 4192 autho- 
rizes “ either party in any civil cause, and the defendant in 
any criminal proceeding in the Superior Courts of this State,” 
to “except to any sentence, judgment, or decision, or decree 
of such Court, or of the Judge thereof, in any matter heard 
at Chambers.” And section 4194 declares that “exceptions 
tendered before the final hearing or judgment, for the mere 
purpose of being made a part of the record, shall be certified 
to be true by the Judge, and ordered to be placed on the re- 
cord. Such exceptions must be tendered during the term,” 
Now it is said that section 4191 can not include a sentence, 
judgment, decision, or decree, made by the Judge at Cham- 
bers, because the exception can not in that case be tendered 
during the term, as such decisions are often made in vaca- 
tion, between the regular terms of the Superior Court. I am 
free to admit that there is some difficulty in reconciling these 
apparently conflicting sections of the Code. But they are in 
pari materia and must all be construed together, and as this 
is a remedial statute, intended to correct the evil which ex- 
isted prior to the adoption of the Code, of carrying up inter- 
locutory judgments and decrees, before the final hearing of 
the cause upon its merits, we most give it a liberal construe- 
tion, to suppress the mischief and advance the remedy. It 
would seem, therefore, if the two sections cannot stand to- 
gether, that the language “such exceptions must be tendered 
during the term,” in section 4194, should yield to the posi- 
tive declaration in section 4191, that no cause shall be car- 
ried to the Supreme Court, upon any bill-of exceptions, so 
long as the same is pending in the Court below, etc. But, 
we think, this apparent conflict may be fairly reconciled, 
when we take into the account the fact that the injunction is- 
sues out of the Superior Court, exercising jurisdiction in 
Chancery. In other words, out of a Court of Equity. And 
the Code declares, section 4163, that a Court of Equity is al- 
ways open. : 
Taking all these sections together, we think the meaning 
is, that in‘all causes, whether at law or in equity, tried at the 
Regular Term, all exceptions to the interlocutory orders, 
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judgments, or decrees of the Court, upon any collateral issue, 
or ony matter springing out of the cause, or ancillary to it, 
must be entered of record, to await the final trial of the cause, 
before ‘they are brought to this Court. And in all matters 
heard at Chambers, where the issue to be determined is col- 
lateral to, or springs out of a cause then pending in the Su- - 
perior Court, and is ancillary to it, the bill of exceptions 
should be tendered at the session of the Court when the rul- 
ing is made, and the Judge should allow a reasonable time 
before closing the session at Chambers, to make out the bill 
of exceptions, which, if true, he should sign, and he should 
order the Clerk of the Superior Court to enter it upon the 
minutes, to be sent up with the record, if the cause is 
brought to this Court, for alleged errors on the final trial. 
But if the matter heard at Chambers is such a distinct pro- 
ceeding, or cause of action, as may lawfully originate there, 
and is not a collateral issue, springing out of an action pend- 
ing in the Court, or ancillary to such action pending, and 
the judgment, order, or decree, is final; or if it would have 
been final, if rendered as claimed by the plaintiff in error, 
the bill of exceptions may be tendered at any time, within 
thirty days after the decision is made, and may be brought 
up tothe next Term of this Court, as other final judgments 
may be. 

* It was urged in the argument that the construction we now 
place upon this statute, will work irreparable injury to suit- 
ors, as it will leave the granting and dissolving of injunctions, 
pending the cause, in the discretion of the Judges of the Su- 
perior Courts. No such inconvenience in practice is felt in 
the United States Courts, or in the Courts of other States, 
where the samerule prevails. The Circuit Judges, asa class, 
are lawyers of ability, and men of character, who seldom 
abuse that sound discretion which the law vests in them, 
when they are alone responsible. The system under which 
we have practiced in this State, encourages indifference and 
neglect of duty, on the part of the Judges of the Superior 
Courts, as it is generally understood; where the amount in- 
volved is worth a litigation, that the case will be carried to 
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the Supreme Court, no matter which way it may be decided 
in the Court below. But if the responsibility rests upon the 
Judge alone, till the final trial, he will find it necessary to 


investigate the case more closely and act with greater cau- - 


tion. With the numerous decisions already pronounced by 
this Court, upon the proper rules to govern in such cases, 
there will seldom be much difficulty in arriving at a just con- 
clusion, when the Judge carefully considers the case sub- 
mitted, in the light of the well known rules of law. estab- 
lished by the Code and the reported cases, 

Under the present praetice, mischief just as irreparable may 
be done by the errors of the Judge of the Superior Courts, 
the only difference being, that it cannot last as long as it 
might do under the rule prescribed by the Code, as now con- 
strued. It is, however, simply a difference in degree, and 
not in principle. To illustrate,’a suitor files his bill and 
prays relief, and a perpetual injunction, to restrain a trespass 
upon a gold mine, as was done in the case now under con- 
sideration, and he further prays that the defendant be en- 
joined, pending the litigation. If the Judge, under the pres- 
ent practice, refuses to grant the injunction, it may be twelve 
months, or more, before he can get that judgment reversed in 
this Court, if it is found to be erroneous, In the mean time 
the mine may have been exhausted and the mischief com- 
plete. Under the rule we now lay down, the result in such 
case would be precisely the same, with this difference, that he 
would be delayed till a trial in the Court below, upon the 
merits, and a judgment of tis Court, if the case should be 
brought up. In other words, the difference would be in the 
‘ length of the time only. 

But it is said this construction amounts to a denial of the 
right to bring his case here, as the very object of the injunc- 
tion is defeated by the delay, and the decision, when made in 
this Court, would be of no practical effect. This is not a 
good objection, as there is very seldom a case, where an in- 
junction is asked, that the bill does not contain a prayer that 
it be made perpetual. As already shown, the Code says it can 
be made perpetual only after a hearing, and upon a final trial. 
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It is also urged that the Constitution makes this a Court 
for the correction of errors, and that it is the right of every 
suitor to have the errors that are committed to his injury, cor- 
rected here. This is true, but the Legislature has the power 
to prescribe the time and manner of correcting such errors 
in this Court. If that power should be denied to the Legisla- 
ture, the Act withholding from the suitor the right to bring 
up a decision of the Superior Court, upon a motion for a con-- 
tinuance, or a motion to produce papers to be used on the 
trial, till the final hearing ; would be as much a violation of 
the Constitution as the provision now under consideration. 
It is very evident, therefore, as the Code makes provision for 
bringing up all decisions which may be complained of as er- 
roneous, within such time, and under such rule, as is prac- 
ticed in the United States Courts, and the Courts of other 
States, there is no infringement of any Constitutional right 
of the suitor, to have the errors committed to his prejudice 
corrected. 

But there is still another consideration which should not 
be overlooked. Under the old law and practice, when all 
sorts of interlocutory judgments, orders, and decrees, could 
be brought up for review by this Court, the Judge of the 
Superior Courts could not grant a second injunction, pending 
the suit, if the first had been dissolved. This rule no longer 
prevails. By section 3156 of the Code, it is enacted, that: 
“A second injunction may be granted, in the discretion of 
the Court.” Under the rule now established, which forbids 
the bringing up an interlocutory decree, dissolving the in- 
junction, this change is a necessary and proper one, as it gives 
the Judge of the Superior Courts the power to correct his 
own error in dissolving an injunction, at any time, when he 
is satisfied of its commission. 

It is scarcely necessary for us to remark that it is the duty 
of the Judges of the Superior Courts to act with great care 
and caution, in granting or dissolving injunctions. In all 
proper cases, good and sufficient bond and security should be 
given by the party applying for the injunction, if not applied 
for in forma pauperis, before it is sanctioned, so as to protect 
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parties who may be injured by it. And in case the Judge, 
at any stage of the proceeding, is satisfied he has erred in dis- 
solving an injunction, he should at once correct the error, by 
granting a second injunction. As the law puts the responsi- 
bility upon him alone, till the final hearing, he should be 
careful to exercise a sound discretion, and see to it, that there 
~ is no abuse of that discretion, either in the use of, or the re- 
fusal to use, this restraining power of the Court, for the ad- 
vancement of the ends of legal justice. 

Sound public policy requires, that there shall be no unne- 
cessary delay in the administration of the laws of the land. 
And we are well satisfied, that the rule, as we now construe 
the statute, will promote this important object. Much un- 
necessary delay is caused by frequent appeals to this Court, 
pending the litigation of a cause in the Court below. 

In the language of Chief Justice Taney, above quoted : 
“Tn limiting the right of appeal to final decrees, it was ob- 
viously the object of the law to save the unnecessary expense 
and delay of repeated appeals in the same suit, and to have 
the whole case and every matter in controversy in it, decided 
in a single appeal.” 

Let the rule be discharged. 


Warner, J., concurred. McCay, J., dissented, but wrote 
out no opinion. : 





Joun C. App1sov, plaintiff in error, vs. THoMAS FAYETTE, 
defendant in error. 





When a defendant in execution filed an affidavit in accordance with the 
7th section of the Act of 1868, known as the Relief Law, it was error 
in the Court to dismiss the affidavit, on the ground that said Act was 
unconstitutional. He should have permitted the defendant to make 
the motion provided for in the 2d section of the Act. 


Relief Act. Constitutional Law. Before Judge Davis. 
Habersham Superior Court. April Term, 1869. 











ATLANTA, DECEMBER TERM, 1869. 327 





Addison vs. Fayette. 








Addison and another, as makers, and still another, as en- 
dorser, made and delivered their promissory note to Fayette 
for a certain lot of land in said county, and had Fayette to 
convey the lot by deed to the Methodist Church South. 
Fayette sued them on the note, and had judgment in April, 
1862. In November, 1868, the fi. fa, which was issued upon 
said judgment, was levied upon said lot as the property of 
the defendants. Addison filed an affidavit, under the second 
and seventh sections of the Relief Act of 1868, stating his 
desire to have the benefit of said Act.. The sheriff accepted 
the affidavit, and returned the fi. fa. and affidavit to the 
Court. When the cause was called in its order, Fayette’s 
attorney moved to dismiss it upon the ground that said 
sections were unconstitutional. On that ground it was dis- 
missed, and of that complaint is made here. 


C. H. Surroyn, G. McMruuan, by L. E. BLECKLEY, for 
plaintiff in error. 


PaiLLie Martin, by A. T. AKERMAN, for defendant in ' 
error. 


McCay, J. 


This case must be controlled by the cases of White vs. 
Haslett and White vs. Herndon, decided at this term. We 
held in those cases that the Act of 1868 was constitutional, 
even as applied to judgments. If the defendant has any 
equitable reason why this judgment should not be collected, 
he has a right to pursue the course pointed out by that Act 
to get his remedy. So far as he has gone in this case he has 
pursued the very words of the Act. He was entitled to 
tender to the plaintiff an issue, as provided by the Act. This 
he was prevented from doing by the dissmisal of the case, 
and we reverse the judgment dismissing the case. — 








4 


328 SUPREME COURT OF GEORGIA, 





- — Usry vs. Rainwater. 





Joun L. Usry, plaintiff in error, vs. CicERo Rarnwater, 
defendant in error. 


Where two persons make a crop together, and the corn made is gathered, 
shucked and separated into equal parts, and placed in different cribs 
on the place, and each of the parties has a key to a distinct crib, with 
leave to feed his stock therefrom: Held, that this is not such a divi- 
sion of the corn as puts each cropper in possession of his part in his 
own right, and a possessory warrant will not lie between them for said 
corn, until a formal division is made, or there is a formal settlement of 
the debts and affairs of the partnership. 


Possessory Warrant. Partnership. Before Judge An- 
DREWs. Warren Superior Court. April Term, 1869. 


- Rainwater sought to recover seventy-five bushels of corn 
from Usry, by possessory warrant. On the trial before the 
Judge of the County-Court, RAINWATER testified that he 
and Usry farmed together, in 1867, each paying half the ex- 
penses and taking half of the crop; they gathered the corn, 
shucked it, and divided it, putting half into one crib and half 
into another, and each took possession of one crib and its 
contents. Both cribs were on Usry’s land; and he testified 
that when the corn was so divided he considered it all his, 

‘until he was paid certain demands which he held against 
Rainwater, and until the expenses of the farm were paid. 
He admitted that Rainwater had kept the key of one of the 
cribs, ever after said division, till he left the premises, mean- 
while feeding his horse out of it, and he admitted, that since 
Rainwater left, he, Usry, changed the loek of the crib to 
which Rainwater had had the key, and refused to allow him 
to use or remove the corn. He also put in evidence the con- 
tract between them, but what it was does not appear, except 
by inference from the petition for certiorari. RAINWATER, 
re-examined, testified that he had paid the liens on his part 
of the crop, and that Usry sold the cotton raised by them, 
and had paid no part of its proceeds to him. The Judge of 
the County-Court orderedthe corn delivered to Rainwater. 

 Usry sued out a certiorari, averring that the Judge of the 
County-Court erred in said judgment, because the corn was 
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the joint property of Usry & Rainwater, whose partnership 
is not yet dissolved, because, by the contract, neither was to 
have any exclusive right to any part of the crop till the ex- 
penses of the farm were paid, and because possessory war- 
rant was not the proper remedy under the circumstances. 
Judge Andrews affirmed the decision of the County-Judge. 
That is assigned as error. 








Toomss & DuBose, for plaintiff in error, relied on sec- 
tions 1880, 3956, of Irwin’s Code and 18th Ga. R:, 664. 


KE. H. Porte, for defendant, relied on 34th Georgia Re- 
ports, 224. 


McCay, J. 


Nothing is more common among “ croppers” than to sep- 
arate the corn as it is gathered, into equal lots, put each lot 
in a separate crib, and agree that each person at interest shall 
feed his stock out of a designated crib, of which he keeps the 
key. In such arrangements there is no intent to divide the 
crop. It is nothing but a convenient and satisfactory mode, 
by which to keep an account of what each one uses, since, 
when the final division is made, the deficiency in each crib is 
conclusive of the account. The habits of our people, who are 
very often “out of corn,” even before the crop is gathered, 
makes this practice a great convenience. The arrangement 
is made long before it is possible to know what will be a 
proper division, after the cotton is gathered and the expenses 
are paid, and it is not intended as a severance of the joint 
ownership. So long as this continues, the possession of one 
is the possession of both, and'a possessory warrant does not 
lie between them. 

We see no evidence in this record of any severance of the 
ownership of this corn, and, although it is true that in such 
trials the right to the possession is the only thing at issue, 
yet there are cases (and this is one of them) where the posses- 
sion depends upon the ownership. So long as this corn be- 
longs to the partnership, the possession,of one is the posses- 
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sion of both, and there is no such possession of either as comes 

within the meaning of the Act of 1821, or the provisions of 

the Code, generally known as the possessory warrant law. 
Judgment reversed. 





E. N. Frrzstmmons, plaintiff in error, vs. THe SourHERN 
Express Company, defendant in error. 


When A., at the approach of the Federal army to Columbia, South Caro- 
lina, in January, 1865, meeting the Charlotte, North Carolina, agent 
of the Southern Express Company, requested him to take special 
charge of a box of silver which A. wished sent to Charlotte, and the box 
was shipped and receipted for by the agent at Columbia, directed by 
the owner to Mrs. Fitzsimmons, care of L. F. Bates, agent of the 
Southern Express Company, Charlotte, North Carolina, and the box 
was delivered to said agent by the Express Company, but was after- 

* wards lost: Held, that under this evidence it was not error for the 
Court to charge the jury that if they believed the plaintiff had made 
Bates his own agent, and that the box had been delivered to Bates, 
the Company was discharged. 


Common-Carriers, Agency. Before Judge Gipson. Rich- 
mond Superior Court. January Term, 1869. 


Eleanor N. Fitzsimmons, as trustee for the children of J. 
Mott Alston, brought case against the Southern Express 
Company as a common-carrier, and as warehousemen, for the 
loss of a box of family silver plate, etc., with counts to meet 
the different phases of the case apparent from the evidence. 

There was no question as to title or value.  Alston’s wife, 
to whom the lost box belonged, and Alston, transferred their 
rights therein to Mrs. Fitzsimmons for said children. ALSTON 
testified, that on the 1ith of February, 1865, at Columbia, 
South Carolina, he shipped by said Express Company two 
boxes marked, respectively, “ Mrs. E. N. Fitzsimmons, care 
_ L. F. Bates, Superintendent Southern Express Company, 
Charlotte, North Carolina,” and “J. Mott Alston, care of 
L. F. Bates, Superintendent Southern Express Company, 


Charlotte, North Carolina;” that they were so marked by 
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direction of said Bates, and at the time of the delivery he 
instructed Bates to keep the boxes safely in Charlotte until 
called for by Alston, and on no account to allow them sepa- 
rated; that Bates agreed to do so; the box marked Fitzsim- 
mons was delivered, the other was not; that he delivered the 
boxes to the company as a common-carrier, paid $39 25 for 
freight, and took receipts for them; that he never authorized 
any one to ship either of the boxes away from Charlotte, ex- 
cept that he sent there for them by an agent, who received ~ 
the Fitzsimmons box, but was told that the other was sent 
to Richmond when Charlotte was threatened by the Federal 
forces. He produced and read in evidence the company’s 
receipt, signed by one McCome, as agent, dated 11th Feb- 
ruary, 1865, in usual form, (see 38th Georgia Reports, 519,) 
in which the value of the goods is stated at $10,000 00. It 
seems to have been conceded that this valuation, and the 
freight paid, were in Confederate currency, but the value of 
that currency at that time does not appear by the record. In 
fact, at that time it took fifty such dollars to buy one dollar 
in gold. 

A witness testified that he called at Charlotte for the boxes 
under a written request from Alston, in these words: “See 
Mr. Bates, Southern Express agent at Charlotte, North Caro- 
lina, about two boxes, marked J. M. Alston and Mrs. E..N. 
Fitzsimmons, and ask Mr. Bates to keep them for me till I 
can send for them. J. M. Ausron.” And that Bates replied 
in writing: ‘Box marked J. M. Alston was forwarded, by 
order,'to Richmond, with General Preston’s boxes, as they, 
the Preston boxes, are now in charge of Major C. D. Milton, 
at Chester. I presume your box is also.” 

Another witness testified, that in the fall of 1865, he called, 


-at Alston’s instance, on Bates, at Charlotte, North Carolina, 


for said boxes, got the Fitzsimmons box, and was told that 
the other had been forwarded to Richmond, as aforesaid. 
General PREsTON testified, that he never ordered Alston’s 
box shipped, and that it did not come with his, so far as he 
knew, he having never seen it. 
A letter from R. B. Buttock, Superintendent of said 








\ 





332 SUPREME COURT OF GEORGIA. 





Fitzsimmons vs. The Southern Express Company. 





Company, was read in evidence, in which hesaid: “A box 
marked Colonel Alston, is supposed to have been shipped with 
a lot of other boxes of silver of Colonel Preston, to Rich- 
mond, and thence back to Charlotte,” etc. And here plaintiff 
rested her case. 

For the defendant, said BATEs testified, that he was the 
agent of defendant at Charlotte, North Carolina, in the win- 
ter of 1865; that a few days before the Federal army occu- 
pied Columbia, a gentleman called on him and inquired as 
to removing valuables from Columbia, South Carolina, to 
Charlotte, North Carolina, and said he had a box containing 
silver, of which he desired Bates to take care for him; that he 
Bates, replied, that he would do the best he could for its safety, 
and would use the same means as though it were his own ; that 
soon after, two boxes came, accompanied by said gentleman, 
marked as aforesaid; that the boxes arrived in Charlotte in 
good order, and he, knowing that the Alston box contained 
silver, put it, in Charlotte, with the silver of Generals Pres- 
ton and Hampton, but not knowing the contents of the box 
marked Fitzsimmons, he let it stay with the other freight ; 
that Charlotte was threatened by the Federal army, every- 
body was trying to remove valuables, and General Preston 
sent an order for his boxes to be sent to Richmond; Bates 
telegraphed back to Preston, or his agent, “ what about the 
Alston box?” and received a reply, “send on Alston box 
with General Preston’s ;” and in obedience to these orders he 
sent Preston’s and this Alston box to Richmond, on the 20th 
of February, 1865, and that it reached Richmond ; he sup- 
poses, now, that Alston’s box was burnt when Richmond was 
evacuated, the office of defendant, at Richmond, having been 
then destroyed by fire, though he never knew of the loss till 
Alston’s agent called for the box. Bates further testified, 
that he was representing Alston, as his agent, in preserving 
the box, and believed that Alston so recognized him; that 
he would not have received it for the pittance in Confederate 
money paid for the freight,had really a full load, but supposed 
he was doing a personal favor to Alston, and took it for 
that reason only. 
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The Court was requested by the plaintiff’s attorneys to 
charge the jury: 

1st. Where goods arrive at the point of destination, and 
are delivered to the company’s warehouseman, the common- 
carrier becomes, as to such goods, warehouseman by operation 
‘of law, and as such warehouseman, is bound to exercise ordi- 
nary care for such goods, If, under such circumstances, the 
goods be misdelivered, or shipped to another point, without 
authority, it is a misfeasance, and makes the common-carrier 
liable for their loss, whether the misdelivery or sending them 
away was by the carrier as carrier or as warehouseman. The 
‘Court gave in charge the request, with this addition, “ pro- 
vided such misdelivery or sending away of the goods was.not 
by mistake, or done purposely for the safety of the goods, and 
for the benefit of the owner.” 

2d. The same‘individual cannot be the agent of two par- 
ties in the same transaction whose interests are conflicting ; 
if Bates was superiritendent of defendant, at Charlotte, North 
Carolina, he could not have been the agent of Alston, and a 
shipment from Charlotte, by Bates, was unauthorized, and 
did not relieve the defendant from liability. He charged 
that while that was true, generally, yet if Alston shipped the 
goods to the care of Bates, he made Bates his agent, and a 
delivery to Bates discharged the defendant: thus, if goods 
are shipped to the care of the Superintendent of the Georgia 
Railroad Company, it makes such superintendent the agent 
of the shipper, and a delivery to him relieves the company 
from all liability. 

3d. The shipment of the goods from Charlotte to Rich- 
mond, without authority was a new undertaking, at the risk 
of defendant, and defendant cannot shield itself under the 
terms of its receipt as to the value of the goods, but is bound 
for the full value thereof. He refused so to charge, but 
charged that the contract as to value continued and followed 
the goods, that defendant could not he held responsible for 
more than the value put upon the goods by the shipper, and 
that, in ascertaining that value, the jury is not confined to 
the specie value of the Confederate currency specified in the 
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receipt, if the contents were stated at the time, or known to 
the defendant; if the goods were carried to Charlotte, the 
contract of shipment was executed, but if afterwards the 
goods were lost by the misfeasance of defendant, it is bound 
for the full value of the goods, notwithstanding the value 
specified in the receipt. 

Further he charged, as follows: “The Express Company 
is a common-carrier, and bound to carry safely, and within a 
reasonable time, all goods entrusted to it to the point of des- 
tination, and then to deliver them to the consignee. The 
defendant can excuse itself from the performance of such 
duty only by showing that it was prevented by. the act of 
God or the public enemy: and, within the reason and spirit 
of the latter exception, if prevented by the forces of either 
the Federal or Confederate army; it is excused from its extra- 
ordinary liability. If the goods were consigned to, and de- 
livered to Bates at Charlotte, North Carolina, you can not 
hold the defendants liable unless Bates, the consignee, again 
shipped the goods by express, and they were lost in transitu, 
or in the care of defendant as a common-carrier or bailee. 

“Tf, at the destination, in Richmond or Charlotte, thé goods 
were lost, after a reasonable time, the defendant is only liable 
for ordinary care and diligence, such as a prudent man takes 
in the management of his own affairs, and if, without defend- 
ant’s fault, the goods were lost or destroyed, the defendant 
is not liable. ' 

“Tf defendant is liable, and at the time of consigning the 
goods plaintiff fixed, by special contract, a value to them, she 
cannot, whether they were lost in defendant’s possessidn, as 
common-carrier or warehouseman, recover more than the 
value affixed in said special agreement. ‘The extraordinary 
liability of common-carriers, in making them insurers of 
goods, is like all other insurance, if the value of the property 
is specified in the policy, no more than the specified value can 
be recovered. 

*«Tf defendant transported the goods beyond their destina- 
tion, or delivered them to the wrong person by mistake, 
defendant is guilty of a misfeasance, and is liable for the 
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goods, yet, if they were transported beyond their destination, 
or delivered to a wrong person, that is, to another than the 
consignee, for the good of the consignee or consignor, and to 


‘protect his or their property, the bona fides of this action, as 


well as its prudential character, are proper subjects for your 
consideration, and may or may not amount to a misfeasance 
in law.* If you find the defendant liable you are not com- 
pelled to abide by the gold value of the Confederate money 
expressed in the receipt, but its purchasing value, or any other 
circumstances, may be considered, especially if the contents 
were stated, provided this is necessary to do full justice and 
equity between the parties.” 

The verdict was for the defendant. Plaintiff’s attorneys 
moved for a new trial, upon the grounds that the verdict is 
contrary to the evidence, and the principles of justice and 
equity, because the Court erred in modifying said requests to 


‘charge as he did, and in refusing to charge as requested, be- 


cause that part of the charge between ** is hypothetical, and 
because the verdict is strongly and decidedly against the 
weight of the evidence and against the charge of the Court. 

The new trial was refused. This is assigned.as error on 
said grounds. 


JoHnson & Monteomery, W. Hope Hutt, for plaintiff 
in error, said consignment to agent is consignment to princi- 
pal: Story on Agency, sec, 274 and note; and delivery to 
agent, who is consignee, does not terminate carrier’s liability : 
2 Redf. on R. W., 65; Russell vs. Swinton, 16 N. Y. Ct. 
Appl., 515. 


Wiiu1aM T. Goutp, J. P. Carr, for defendant, said one 
may be simultaneously agent of two whose interests conflict, 
but:his acts,are voidable at option of either principal: Story 
on. Agency, sec. 211, and cases cited, N. Y. C. Ins. Co. vs. 
Nat. Pro. Ins. Co.; 20 Barb. N. Y., 470; Browne on St. of F., 
sec. 369. There is a distinction between negligence and mis- 
feasance: Ang. on Car., secs. 12, 269; Ellis vs. Turner, 8 
T. R., 531; every deviatioh is not misfeasance: Abbott on 
Shipping, 361, 477, 481; Ang, on Car., 163, 201, 215, 219; 
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and cases cited: Chitty on Car., 38, As to valuation, they 
said owner was bound by representations at shipment: Ang, 
on Car., 258-9, 481, 484; Story on B., 565; O. City B’k 
vs. Brown, 9 Wend. R., 116; Hollister vs. Nolen, 19th 
Wend. R., 234; Cole vs. Goodwin, Ib., 251; Watkinson ys, 
Laughton, 8 John. R., 213; Amory vs. McGregor, 15th 
John R., 24. Delivery to Bates-relieved defendant: Labar 
vs. Taber, 35 Barb., 305; Ang. on Car., 291, 502; Rome 
R. R. vs Sullivan, Cabot & Co., 14th Ga. R., 279. Dili- 
gence is forthe jury: Ang. on Car., 7, 11, et passim. 





McCay, J. 


We have no doubt that the verdict of the jury is supported 
by the evidence. The plaintiff in error, has no right to a new 
trial, unless there be such error in the charge of the Court as 

to require it. , ; 

The principal complaint made against the charge is, that 
the Court told the jury: 1st, “Thatin such a case as this the 
rule that one person cannot be the agent of two parties, who 
have conflicting interests, did not apply.” / And 2nd, “that 
if the jury believed Alston shipped the goods to the care of _ 
Bates, he made Bates his agent, and a delivery to Bates” dis- 
charged the company ; thus, if goods are shipped to the care 
of eh Superintendent of the Georgia Railroad, it makes such 
superintendent the agent of the shipper, and a delivery to 
him relieves the company of all liability.” 

Some criticisms were made in the mei? on other parts 
of the charge, but it was conceded, and we think properly, 
that if the two charges we have ribo to were properly 
given, the other errors, if they were such, were not so ma- 
terial as to justify the reversal of the ielicad of the Court 
below, in refusing a new trial. 

As to the first point, we doubt if there be any such rule 
of law, as was contended for, and which it is complained 
the Judge said did not apply to such a case. Two parties 
may always, by mutual consent, no matter how diverse their 
interests, make a third their agent. It is true, if A have an 
agent, that agent cannot, without A’s consent, act as the agent 











7 





ATLANTA, DECEMBER TERM, 1869. 337 





Fitzsimmons vs. The Southern Express Company. 





of B, in a matter in which A’s interest conflict with B’s. But 

' B, who selects the agent, knowing he is the agent of A, can- 
not object to take advantage of his own wrong, in giving, 
knowingly, or the agent a trust, conflicting with his duty to 
A, This is plain common sense, and the every day practice. 

It is not denied that Mr. Alston knew Bates was the agent 
; of the Express company, and if he did make Bates his agent, 

; however the company might complain, Mr. Alston cannot. 

2. Was there evidence to justify the other charge of the 
Court? We think there was. The charge is justifiable if ' 
there was any evidence going to show that Alston made | 
Bates his agent, that is, sent his goods to the care of Bates, | 
meaning not to the company but to Bates, as an individual./ 
Bates says he promised Alston to take care of the box, as 
though it were his own, and there is much in the testimony , 
of both Alston and Bates to show, that the mere tranship- 
ment of the box to Charlotte, would not fufill his intentions. 
He desired it, when there, to be kept and taken careof. He 
did not expect it to be delivered to Mrs. Fitzsimmons, on its . 
arrival, but stored, until it suited him, or her, to get it. Pri- 
ma facie, such a duty is outside of the business of an Ex- 
press Company. Its undertaking is to carry. It is true, 
that, as a necessary incident of carriage, there is a duty, as 
bailee to keep safely, until delivered, but an Express Com- 
pany does not, prima facie, make contracts to keep, indepen- 
dent of the duty incident to their undertaking as carriers, 
As we have said, there is evidence, from which it was com- 
petent for the jury to presume that Alston expected and in- 
tended more should be done than simply to carry his box 
and safely deliver it—that he wanted it stored, watched, kept, 
for an indefinite time, after it reached Charlotte. This duty 
the jury might presume, from what Bates says, Alston ex- 
pected Bates, as an individual, to perform. We do not say, 
the evidence of Alston and Bates proves this, but, it goes to 
prove it, and, if so, it was proper for the Judge to give to the 
jury the law to be applied to such a state of facts, if they be- 
lieved, from the evidence, such a state existed. 

But there was more in the evidence than the statements of 
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Bates and Alston. The box-was directed to “ Mrs. Fitzsim- 
mons, care of Bates, agent of the Southern Express Company, 
at Charlotte.” We are inclined to think that if the address 
stood alone, it would justify the charge. The company 
would be bound to take care of this box, as incident to its 
duty as carrier, without any such direction. Ifnothing more 
was intended, why was anything more said? The simple di- 
rection, to “Mrs. Fitzsimmons,” would have covered all that, 
it is now contended, was meant. If it had not been intended 
that. a special trust was placed in Bates, why does his name 
appear? Nobody pretends that there was any custom of the 
company, or of those who dealt with it, to direct packages 
thus. It is an unusual and unnecessary addition to the ad- 
dress, unless something more was meant than would follow 
from the simple address to Mrs. Fitzsimmons. If anything 
more was meant, then Bates was Alston’s agent, and a delivery 
to him complied with the contract. 

If Bates kept it in the company’s rooms he did so as the 
agent of Alston, and if he shipped it to Richmond, he did 
that also as his agent. The cases in 2 Redfield on Railroads, 
65, and the case in 16th New York Court of Appeals, 515, 
are distinguishable from the case at bar in this, that there it 
was in proof that it was common to direct goods that way. 
That when they were designed for a locality not on the line, 
but in the country, on one side or. the other, this direction 
was put there to indicate at what station they should be 
stopped, and sent inward. Either station, out of two or three, 
might be chosen, at the option of the consignor. We can 
easily see how such a custom might arise. 

But Charlotte was on the line—it was the very point to 
which the goods were consigned, and we can see no meaning 
in putting them in the care of Bates, unless it was intended 
that he, not the company, should take care of them at Char- 
lotte. They were in the care of the company without this. 
There is nothing in the testimony to hold the defendant’s 
below liable, in their capacity as carriers. If they are liable 
at all, it is as warehousemen, or simply bailees. In that 
capacity, we think, there was sufficient evidence to justify the 
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verdict. It is true, the evidence is not conclusive. But itis 
a well settled rule, that the Court will not disturb the ver- 
dict, unless it be strikingly against the weight of evidence. 
Assuming that the direction did make Bates the agent of 
Alston, as mere warehousemen, and that too without hire, 
the company do not appear to have acted with such negli- 
gence as would authorize-us, under the circumstances, to say 
that the verdict shocks the moral sense. It is plain this box 
was in danger at Charlotte. The company, and other prudent 
people, were moving their valuables to Richmond, and it 
would be very hard to hold the defendants below liable, un- 
less they can show clearly what became of the box after it 
got toRichmond, Public history, informs us of events there, 
just at that period, which make it very probable what became 
of it. In the going out of one army, and the coming in of 
another, in the burning and sacking of a city, a box of silver 
would hardly escape both fire and thieves. 
Judgment affirmed. 











Witu1am H. Wunre, administrator, plaintiff in error, vs. 
ALFRED Ross, defendant in error. 


A bill was filed by R., a person of color, against the administrator of R., 
a person of color, alleging that the complainant was the illegitimate 
son of the intestate, who, during his lifetime, and at the time of his 
death, always recognized, owned and treated the complainant as his 
son and child. The intestate died about the 11th day of July, 1866. 
The complainant claims one-half of theintestate’s estate, as his heir- 
at-law, under the 3d section of the Act of 9th March, 1866: Held, 
that as the intestate died after the passage of the Act of 9th March, 
1866, which declared ‘‘ every colored child heretofore born, to be the 
legitimate child of his mother, and also of his colored father, if 
acknowledged by such father,’ and before the passage of the Act of 
12th December, 1865, that the complainant is entitled to inherit his 
share of the intestate’s estate as the legitimate child of his deceased 
father. / ; 


Distribution of estates. Illegitimates. Negroes. Decided 
by Judge Gregson. Richmond Superior Court. June Term, 
1869. 

















340 SUPREME COURT OF GEORGIA. 





—— 


White vs. Ross, 





The bill of Alfred Ross, of said county, averred that he 
was the illegitimate child of Jacob Ross, a negro, of said 
county, who died intestate, leaving realty and personalty 
worth $6,000 00, and no heir but his wife, (who was not 
Alfred’s mother, and had no children by Jacob Ross,) and 
himself; that Jacob Ross, “during his lifetime, and up to 
the time of his decease, (11th July, 1866,) always owned, re- 
cognized and treated Alfred as his son and child ;” that said 
property was accumulated by the labor of said Jacob, assist- 
ed by said Alfred; that said White administered on said 
estate, which was inventoried at $4,242 80, that being less 
than its value; and notwithstanding the claim of Alfred for 
his distributive share of said estate, said White refused to 
give him any part of it, and delivered the whole of it to the 
widow of Jacob Ross, who made a will, by which this prop- 
erty passed to her children by a former husband, to the ex- 
clusion of said Alfred, (in which said White was named as her 
executor,) and died. White proved the will, was qualified 
as such executor, and was proceeding to execute the will. 
Alfred claimed that he was entitled to half of said estate, or 
if the widow took dower in the lands, then to one-half of the 
personalty and two-thirds of the realty in presenti, and a 
remainder in the dower estate at the death of said widow, 
and because White had disregarded his claim, he prayed an 
account and settlement from him, ete., both in his individual 
capacity and as executor of said widow. 

To this bill a general demurrer was filed. The point/was, 
that because Alfred was an illegitimate, whose parents were 
never married, he was not entitled to any part of said estate. _ 
The demurrer was overruled, and the defendant was required © 
to answer, This is assigned as error. 


Joun T. SHEWMAKE, for plaintiff in error. 


J. C SneAD, CLAIBORNE SNEAD, for defendant in error. 
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WARNER, J. 


In July, 1866, Jacob Ross, a person of color, died intes- 
tate, leaving a widow, and his illegitimate son, Alfred Ross, 
a person of color, who claims one-half of the intestate’s estate 
as his illegitimate child, under the provisions of the Act of 
9th March, 1866, alleging that the intestate, during his life, 
and at the time of his death, always recognized, owned and 
treated him as his son and child. The 3d section of the 
Act of 9th March, 1866, enacts “that every colored child 
heretofore born is declared to be the legitimate child of his 
mother, and also of his colored father, if acknowledged by 
such.father.” On the 12th December, 1866, the General 
Assembly passed another Act explanatory of the 3d section 
of the Act of 9th March, 1866, by which it is declared, 
“that the third section of the above recited Act shall be so 
construed as to apply only to such children as were born 
within what was regarded as a state of wedlock, or where 
the parents were living together as husband and wife.” The 
intestate died between the dates of these two Acts, and the 
question is, whether the complainant in the bill is entitled to 
claim his share of the intestate’s estate as his legitimate child, 
under the provisions of the first Act, which was in full force 
and effect at the time of the intestate’s death. It is a gene- 
ral, fundamental, principle that all laws should, be made to 
commence in futur o, and be notified before their commence- 
ment, which is implied in the term “prescribed:” 1st Bl. 
Com., 46. By the 6th section of the Code, it is declared 
that “laws only prescribe for the future, they cannot impair 
~ the obligation of contracts, nor generally have a retrospective 
operation :” Wilder vs. Lumpkin, 4th Ga. Rep., 208. Con- 
struing these two Acts, in view of the common law rule and 
the provisions of the Code before cited, we are of the opinion 
that the right of the complainant to inherit, as the legitimate 
child of his deceased father, at the time of his death, was a 
right vested in him under the law of the State, as the same 
-existed at that time, according to the facts set forth in the 
record, and that the Act of 12th December, 1866, which was 
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enacted subsequenty to the death of the intestate, and subse- 

quently to the accrual of the complainant’s right, under the pro- 

visions of the Act of 9th March, 1866, did not defeat or take” 

from him his right to inherit under the provisions of that Act, 
Let the judgment of the Court below be affirmed. 





MartTHA CALDWELL, plaintiff in error, vs. BENJAMIN M, 
Hamnons ef. al., defendants in error. 


A bill was filed by the complainants as remaindermen, against the.de- 
fendant, as tenant-for-life, praying for an injunction to restrain her 
from committing waste, It was alleged in their bill, that James Cald- 
‘well, in consideration of marriage, executed a deed of gift to the de- 
fendant, to a tract of land, by which he ‘‘gave, granted, and conveyed 
the said tract of land to her and to her heirs and assigns; to hold 
the same during her lifetime, and then said land to revert to my heirs, 
both of her and my former wife; provided that she shall have all she 
makes as her own each year, to dispose of as she sees fit, and to hold 
said land in any manner belonging, as aforesaid.’’ The bill was de- 
murred to, on the ground that by the terms of the deed, an absolute 
See simple title to the land was vested in the defendant, and not merely 
a life-estate. The Court overruled the demurrer: Held, that the de- 
murrer was properly overruled ; that by a fair construction of the whole 
deed, it was the intention of the grantor, to convey to the defendant! 
a life-estate only in the land, and that such is the ae effect thereof, 
under the provisions of the Code. 


Equity. Construction of Deed. Before Judge Ros1x- 


son. Jones Superior Court. October Terin, 1869. 
/ 


On the [8th of August; 1866, James Caldwell made a 
deed to Martha Gray, reciting that “ for and in considera- 
tion of five dollars cash, in hand paid, the receipt whereof is 
hereby acknowledged, and in consideration of the natural 
love and affection which he has and bears to Miss Martha 
Gray, hath given, granted, and doth by these presents, give, 
grant and convey to the said Martha Gray, her heirs and as- 
signs, all that tract or parcel of land, * * * * * * 
containing three hundred acres more or less. To haye and 
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to hold during the lifetime, and then said land to revert to 
my heirs both of her and my former wife, provided that the 
said Martha Gray, shall have all she makes as her own, each 
year, to dispose of as she sees fit, and to hold said tract or 
parcel of land in any manner belonging as aforesaid. In 
testimony whereof,” etc., as usual in such instruments, - ; 

This deed was made in contemplation of his marrying 

“Miss Gray, and the marriage was solemnized, It was his 
purpose and intention, by said deed, to convey to her an estate 
for life only, with remainder to his heirs, by his former wife 
and by her. He died on the 7th of November, 1866. There 
‘ was no issue of this last marriage. Benjamin Hammons, 
Robert A. Chambers, and ~Benjamin Sanders and their re- 
spective wives, with others, infants and grand children of 
said James Caldwell, were his sole heirs at law. When 
Mrs. Caldwell (formerly Miss Gray) entered upon the pre- 
mises they were in good repair and had sufficient cleared, ar- 
rable, land fora large family, say seventy-five or one hundred 
acres ; now the preniises are in bad repair, she is not manag- 
ing it correctly, but, by bad husbandry, is greatly injuring it. 
Though the timber is not needed for ordinary repairs of the 
premises, nor more cleared land is necessary for her support, 
by herself and a tenant, she has cut down, or girdled and 
deadened the trees upon twenty-one acres of said land and 
threatens to do other acts of waste, to the damage of the 
remaindermen, aforesaid. 

With these averments said remaindermen, by their bill 
against her, prayed that she be compelled to repair the said 
premises, so as to make them as good as when she entered up- 
on them, to pay damages for said acts of waste, that she be 
enjoined from further waste, and that her life-estate be for- 
feited. 

Her counsel demurred to this bill, the demurrer was over- 
ruled, and thereupon error is assigned here. 


JAMES H. Biount, for plaintiff in error. 


Isaac HarpEMAN, for defendants, 
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WARNER, J. 


The deed set forth in the record appears to have been exe- 
cuted in consideration of marriage, and by a fair and liberal 
interpretation thereof, we think, it was the intention of the 
donor to convey a life-estate only in the land to the donee, 
and not an absolute fee simple estate, and such, we think, is 
the legal effect of the deed, under the provisions of the Code, 
sections 2650, 2655. There was no error in the Court below 
in overruling the demurrer to the bill. 

Let the judgment of the Court below be affirmed. 





Witu1aAM RemsHanrt, plaintiff in error, vs. Jesse E. Ham, 
defendant in error. 


When a motion was made in the Court below to open a judgment, on the 
ground that the defendant therein had tendered to the plaintiff 
$1,200 00 in Confederate money, during the second year of the war, 
and claimed the benefit of the Relief Act generally, which motion was 
allowed by the Court: Held, that the defendant in the judgment did 
not show any equitable ground of defense, which authorized him to 
have the judgment opened and scaled, and that the judgment of the 
Court below should be reversed. 


‘Relief Law. Tender. Confederate money. Decided by 
Judge ScHueEyY. Bryan Superior Court. December Term, 
1868. ? 


8 


In 1859, Ham made and delivered to Remshart two prom- 
issory notes for $125 00 each, due the 1st of January in 
1861 and 1862, respectively, and at the same time delivered 
to Remshart a mortgage on certain land to secure their pay- 
ment. Remshart sued Ham on these notes, and Ham con- 
fessed a judgment for what was due on them in December, 
1867. In the last named month, Remshart began the fore- 
closure of said mortgage. In December, 1868, said judgment 
remaining in statu quo, Ham pleaded, as reasons why said 
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mortgage should not be foreclosed, that, he had “ paid on said 
notes about $1,200 00 since the close of the late war, and, 
offered the further sum of $1,200 00, in Confederate money, 
in the second year of the late war, and seven bales of cotton 
of the value of $1,000 00 in gold, at the same time any num- 
ber of negroes, sufficient to pay the whole amount of said 
notes,” and prayed that “said notes be scaled according to 
the Ordinance of Georgia,” and further pleaded “the Act of 
the last Legislature, known as the Act for the relief of the 
people of Georgia.” 

Remshart’s counsel insisted that said judgment was con- 
clusive, and that, therefore, he had a right to enter judgment 
of foreclosure for the same amount. 

The Court allowed the rule absolute for the amount of 
said judgment, upon the ‘condition that if, after argument 
had, he should conclude that Ham was estopped by said judg- 
ment from controverting the amount claimed, the rule abso-— 
lute should stand, otherwise it should be set aside. 

Upon consideration he thought Ham was “ entitled to give 
in evidence the facts mentioned in the first section of the 
Relief Act of 1868, for the purpose of affecting the verdict 
of the jury and the rights of the plaintiff, notwithstanding 


‘said judgment,” and passed an order vacating said rule abso- 


lute. This is assigned as error, for the reason that said judg- 
ment was conclusive as to the amount due on said notes. 

(This cause was argued in June Term, 1869, and held up 
by the Court.) 


/ 


FiemmMinG & LEsTer, for plaintiff in error, 


W. B. GAuLDEN, J. W. Farmer, for defendant in error. 


WARNER, J. 


According to the previous rulings of a majority of this 
Court, the defendant in the judgment did not show on the 
trial of this case any equitable ground of defense which 
authorized him to have the judgment opened and scaled, 
under the provisions of the Relief Act of 1868. The judg- 
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ment of the Court below, allowing the motion to open judg- 
ment, was error, and should be reversed. I concur in ,the 
judgment of reversal in this case, on the ground that the 
second section of the Relief Act of 1868, which provides 
for the opening and scaling judgments rendered prior to June, 
1865, not only violates the Constitution of the United States, 
but is also in violation of the Constitution of this State, and 
is therefore void. 
Let the judgment of the Court below be reversed. 





Levi G. Hottoway, plaintiff in error, vs. FRANCES CHILES, 
administratrix, defendant in error. 


Section 8210 of the Revised Code, providing for the attachment of an 

‘ administrator or executor, who is actually removing or about to re- 
move, the property of the deceased out of any county, does not 
authorize an attachment, on the ground that the executor or adminis- 
trator is himself actually removing. The affidavit must allege that he 
is actually removing the property, or about to remove it. 


Attachment. Motion to set aside judgment. By Judge 
Cuark. Mitchell Superior Court. May Term, 1869. 


Holloway sued out an attachment against Frances Chiles, 
founded upon an affidavit stating only “that Frances Chiles, 
administratrix, late of said county, is indebted to Levy G. Hol- 
loway in thesum of $947 00, besides interest, and that said 
Frances Chiles is removing without the limits of said coun- 
ty,” and had it levied upon a lot of land in said county. 
Holloway’s petition against her, as administrator of James 
M. Chiles, was filed. Judgment was entered up accordingly. 

Her attorney moved to set aside said judgment, because 
said affidavit presented no ground for attachment, and because 
said land did not belong to the estate of her intestate. Hol- 
loway’s attorney resisted this upon the grounds that this mo- 
tion came too late, because the judgment, if defective, was 
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only voidable, and could not be collaterally attacked. The 
Court sustained the motion to set aside the judgment. This 
is brought up for review. 





Srrozier & Smiru, by R. H. Cuark, for plaintiff in error. 


Hines & Hoszs, Vason & Davis, for defendant in error. 


McCay, J. 


Section 3210 of the Code is as follows, with the punctua- 
tion precisely as it is found in the Act: “ Process of attach- 
ment may issue against an administrator on an estate, or the 
executor of the last will and testament of a deceased person, 
as'in other cases, when such administrator or executor is 
actually removing, or about to remove the property of said 
deceased person without the limits of any county of this’ 
State.” The sole question made in this case is, whether an 
attachment will lie, under this section, on the ground that 
the executor or administrator is himself actually removing. 
The Court below held a proper construction of the statute 
_ to require that to authorize the attachment, the executor. or 
administrator must be actually removing the property, or be 
about to remove it. We think the Court was right. Such 
is, in our judgment, the fair and natural reading of the sec- 
tion. It is true the word “remove” is sometimes a transi- 
tive verb, and sometimes an intransitive one, but it would be 
very strange if a legislative body should, in a sentence of ten 
words, use it in each of its meanings without any indication 
that it was so doing. 

Stress was laid in the argument on the fact that there was 
a comma after “removing,” but this is rather favorable. to 
the view taken by the Court than against it, if it be also 
noticed that there is no comma before the words “ out of any 
county,” since, if the sentence is to be read as if “out of the 
county” was to be understood after the words “actually 
removing,” the laws of punctuation would require these 
words, “out of the county,” to be separated from those pre- 
ceding them by acomma. We do not, however, put much 
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reliance on that construction, which depends entirely on the 
grammatical dissection of the section. 

The evil sought to be remedied was clearly the removal of 
the property ; as against the executor or administrator himself 
the creditor has no claim; it-is only because he has the prop- 
erty in his possession and control, that he is liable to any 
kind of process, and if he leaves that within the reach of the 
creditor, he is in no danger. 

It would be very hard upon an executor or administrator, 
if he could not remove, as other people may, from one county 
to another without subjecting the estate he represents to at- 
tachment. It is of very doubtful policy to allow such a writ 
even when the property is being removed “ out of the coun- 
ty” simply, and we are not disposed to give this very harsh 
provision any broader construction than its language requires. 
At the best it is doubtful. The construction of the Court 
below is as good as the one claimed by the plaintiff in error, 
and it has this advantage, that it uses the word remove in its 
transitive sense in each of the uses made of it in this statute, 
while the other construction requires that the word shall 
be used, first intransitively, and then transitively, in the 
same sentence, with nothing either in the language or in the 
nature of the case to indicate the change. The fact, too, that 
the word “actually” is used before “removing” shows that 
it was intended afterwards to qualify this very word by the 
words “about to.” 

We may also remark, that unless these words, “ actually 
removing,” be held to refer to the property, this section, 
while it gives a remedy when the property is “about to be 
removed,” gives none when it is actually being removed. 

Judgment affirmed. 
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Covineton Dumas, administrator, plaintiff in error, vs. 
JESSE Ropinson, defendant in error, 


1. Where, in March, 1864, just subsequent to the passage of the ‘‘ Fund- 
ing Act,’’ by the Confederate.Congress, a sheriff received, in payment 
of an execution which had been four or five years in his hands, Con- 
federate money and a check upon the Eastern Bank of Alabama, and 
in a few days the sheriff took the money and check to the plaintiff's at- 
torney, who received and receipted for the same as so much Confed- 
erate money, but reserved the right to contest the validity of the pay- 
ing, adding, as a ‘‘nota bene’? to his receipt, that he should contend it 
was a payment of only one-third of the nominal amount: Held, that 
it was not error in the Court to refuse to open the judgment for more 
than one-third of the amount due upon the judgment, at the time of 
the judgment. 

2. Where, ona motion, there are several issues of fact involved, and the ~ 

parties agree to submit the whole matter, both of law and fact, to the 

Judge, who, under the agreement, enters upon the investigation, and 

hears the evidence the parties have to produce: Held, that itis error 

in the Judge to pass a judgment upon some of the issues of fact, and 
refer the others to a jury. 

Where there was a motion for the non-enforcement of a judgment 
obtained before the adoption of the Constitution of 1868, on the ground 
that the consideration, or cause of action, on which the judgment was 
founded, was slaves, or the hire thereof, and the only proof submitted 
was the record of the suit, which resulted in the judgment, and said 
record failed to show affirmatively, that the consideration of the debt 
was slaves, or thehire thereof, Held, that the construction of the record 
was matter of law forthe Court, and as the record did not show that 
the consideration of the debt, on which the judgment was founded, was 
slaves, or the hire thereof, it was error in the Court to direct an issue 
to be made, and tried by a jury, of the matter in dispute. 


a 


Practice. Payment in Confederate currency. Slave debt. 
Before Judge CLARK. Calhoun Superior Court. September 
Term, 1869. 


Elizabeth Jones averred, in her bill against Jesse Robin- 
son, that she had been the wife of one Stokes, who died, leav- 
ing a large estate and no heir, except herself and their daughter. 
Afterwards, in 1826, she married Jones, having made an 
ante-nuptial contract with him, that her half of said estate 
(which had never been divided) should be held by him for her 
sole and separate use, free from his marital rights. After the 
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marriage, Jones took charge of all the estate, being guardian 
of her daughter. With the money which he received from said 
estate, Jones bought certain slaves, and afterwards, in 1841, 
died, leaving his estate much embarrassed. The securities on 
Jones’ guardians’ bond enjoined the creditors from selling said 
‘slaves. Jesse Robinson had married the daughter and wished 


to get her part of the estate. Cognizant of the foregoing — 


facts, he induced Mrs. Jones, who was her husband’s adminis- 
tratrix, to consent to a decree in the bill filed by said securi- 
ties, by which all of said slaves should be sold, to satisfy the 
amount with which Jones stood charged, as guardian of the 
daughter, by promising that he would purchase all of said 


slaves and allow her to take half of them, at the price bid by | 


him, in satisfaction of her half of said estate. The decree was 
had, the sale took place, Robinson bought all the slaves, pay- 
ing nothing for them, but having his bid credited on said de- 
cree, and turned over one of them to Mrs. Jones, pursuant to 
said contract, and promised to carry out the whole contract. 
Besides this, Robinson had appropriated several lots of land, 
in which Mrs, Jones was equally interested with her daughter, 
to his own use, in fraud of Mrs. Jones’ rights. Upon various 


pretences, Robinson had not complied, and had set up a ° 


claim of an absolute title to all the slaves, including the one 
turned over to her, and would not pay her share of the pro- 
ceeds of said land. She prayed an account from Robinson, 
as her trustee, of the value and hire of her half of said slaves, 
and of:the price bid for said land. In November, 1858, 
/ she had a decree against Robinson, as her“trustee, for $2,- 
885 40, with a lien on said slaves. Fi. fa. was issued against 
Robinson, as principal, and L. D. Munroe, as security, (how 
Munroe became security does not appear by the record.) In 
1869, said judgment being unpaid, Robinson delivered a cer- 
tain certificate of a draft for $2,000 00 on Eastern Bank of 
Alabama, payable in Confederate Treasury notes, and the 
balance in said currency of the old issue, to the sheriff of 
said county for payment of the fi. fa., founded on said judg- 
ment. Ina few days thereafter the sheriff took said draft 
and Confederate Treasury notes, and delivered them and said 
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fi. fa., (without any entry on it, except “18th March, 1864,”) 
to Judge Vason, who was Mrs, Jones’ attorney. He took 

‘them and delivered to the sheriff the following writing: 
“Elizabeth Jones vs. Jesse Robinson, principal, and L. D. 
Munroe, security. i. fa. from Calhoun Superior Court. 
William Rye; sheriff of said county, has this day paid to 
me, in Confederate Treasury notes, thirty-nine hundred and 
eighty-eight 40-100ths dollars, which he collected from the 
defendant, Robinson, on the 18th day of March instant. The 
money is received under the distinct agreement that it is not 
to affect the right of the plaintiff to contest the validity of 
the payment, but the question is to be left open for the de- 
cision of the Court upon the facts of the case. Albany, Ga., 
24th March, 1864. D, A. Vason, Plaintiff’s Attorney.” 
The plaintiff will contend that it is a payment of only two- 
thirds of the fi. fa. “D. A. V.” on it was endorsed: “Re- 
ceived the original fi. fa. from William Rye, Sheriff. 24th 
March, 1864. D. A. Vason, Plaintiff’s Attorney.” 

At the next term of the Court, Vason moved that said fi. 
fa. proceed, notwithstanding said pretented payment. 

Robinson’s attorney resisted said motion, and moved to 
have said fi. fa. declared void, because the consideration of! 
the debt on which it was founded was slaves and their hire. 
Meanwhile Mrs. Jones died, and Dumas, her administrator, 
became a party. 

It was agreed that these motions should be heard together, 
and that the Judge, without a jury, should determine upon 
the facts as well as the law touching the same. After read- 
ing in evidence said fi. fa., issued on the 6th of June, 1859, 
said sheriff was examined as a witness to explain the pre- 
tended payment. He said he gave Robinson no receipt, and 
made no entry on the fi. fa., that it was not his custom to 
receipt fi. fas., but simply fo note the date of payment, and 
satisfy the fi. fa. when he paid the money to plaintiff’s attor- 
ney; that he had the fi. fa. four or five years, had no instruc- 
tions not to collect it, nor any not to take Confederate money ; 
there was no understanding between him and Robinson that 
he was to return the draft and currency if plaintiffs’ attor- 
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ney would not take it; when he went to pay Vason, he com- 
plained somewhat, but took the draft and currency and the 
ji. fa., and gave witness said paper; he, witness, took the 
draft and currency as payment, bona fide, believing it his 
duty so to do. Said writing was then introduced. 
Rogrnson testified, that Vason had told him, at his request, 
that the fi. fa. should not be pressed upon him till he was 
able to pay it, and therefore he earnestly tried to pay it, and 
for that purpose sold valuable property in Alabama, gave 
the notes for its purchase, as security for the money borrowed 
to make the payment; when he took the draft,and currency 
to the sheriff, he asked him if he had any orders not to take 
currency, and upon his replying in the negative, he paid him 
as aforesaid, in good faith. They then read in evidence said 
bill and decree, from which the fi. fa. issued. In reply, 
Judge Vason testified, that when, on the 24th of March, 
1864, Rye came to him to pay off said fi. fa. with said draft 
and currency, he refused to receive them in payment, stating 
to Rye that he had ordered the Clerk not to issue said ji. fa., 
and that he, Rye, had no orders to collect it; that Rye re- 
plied, that when Robinson offered to pay the fi. fa., he did 
not know what to do, as the Funding Act had passed, but, 
at Robinson’s urgent solicitation, he went to the Clerk’s office, 
got the fi. fa., took said draft and currency, and told him 
that if they were not taken by plaintiff’s attorney, he would 
return them to Robinson; after considerable talk, etc., he took 
them from Rye, protesting against it as a payment, and gave 
him said writing ; that he would not have received ,it, but 
for the fact that in a few days it would lose one-third by law, 
and being a Confederate States depository, he agreed to fund 
the same, and holds the certificate yet; the fi. fa. was left 
with him that he might move to vacate said pretended pay- 
ment, and he began said motion at the next term of the Court; 
he did propose, as a compromise, to satisfy two-thirds of the 
ji. fa., and told the sheriff that in any view of it, that was 
all Robinson could get under the law, but Rye refused to pay 
on those terms, and he then took the draft and currency, and 
gave the writing as aforesaid; the Funding Act had been 
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passed several weeks, and its effect was generally understood. 
(It was passed 17th February, 1864.) 

The Judge, believing said payment was made and accepted 
by the sheriff bona fide, ordered the ji. Ja. credited with two- 
thirds of the amount paid, and to remain open as to the bal- 
ance, unless it was founded in whole or in part on a debt, 
the consideration of which was slaves or their hire, and or- 
dered that question to be tried by ajury. To this, Dumas, 
executor of Mrs. Jones excepts. 


Lyon, Vason & Davis, for plaintiff in error. 


W. A. Hawkins, T. L. Dunn and C, B. Woottsn, by 8. 
D. Irvin, for defendant in error. 


McCay, J. 


1. Under the facts of this case, as they appear in the record, 
we do not think the order of’ the Court refusing to open the 
judgment for more than one-third of its nominal amount, 
was such an error as it is the duty of this Court to correct. 

The parties were at issue before him on matters of fact as 
well as of law, and as to questions of fact, his judgment 

stands upon the footing of the verdict of a jury. The ques- 
tion is, not “is the verdict required by the evidence,” but 
“is it so contrary to the evidence as to be illegal?” We do 
not think it is without evidence, or strongly and decidedly 
against the weight of evidence. Leaving out all the other 
evidence in the case, the written receipt of the plaintiff’s 
attorney, with its addenda, is enough to support the judg- 
ment. The sheriff carried the money and check to him, and, 
as appears by the receipt, he received the whole as Confede- 
rate money, but objected to counting the money at more than 
two-thirds of its nominal amount. This would seem to be 
the effect of the receipt by him, as he madeit. If he did not 
accept it as payment in some amount, why did he take it at 
all? His written objection that he would contend it was 
only good for two-thirds, is strong evidence that it was taken 
for at least that. It is true, by parol statements, the witness 
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modifies and explains the meaning of this receipt and notice 
here, but we do not feel satisfied that the explanation was 
such as to justify us in setting aside the judgment of the Court 
on this point. 

2. Without question, when, in a motion before a Court a 
question of fact arises, the Judge may, of his own motion, 
order a jury trial. By our practice it is also true that either 
or both of the parties may, in such cases, demand a jury trial, 
Here the parties, by mutual consent, waived this right as to 
the several issues, and agreed to submit the whole case to the 
Judge. The Judge accepted the duty cast upon him, (which 
he was not bound to do,) and entered upon the investigation, 
hearing all the evidence on all the points which the parties 
saw fit to introduce. 

3. It was not fair to the movant, who had waived his 
right to a jury trial, for the Court to find against him on one 
of the issues of fact and refer the other toa jury. Perhaps 
had the movant known his case was to go to a jury on this 
point, he would not have waived it as to the other, and we 
are of the opinion that the Court ought not to have directed 
a jury trial under the circumstances. 

The judgment of the Court was that the evidence showed 
that a part of the consideration of the judgment was slaves, 
but that he could not from the evidence determine how large 
a part of the consideration was of that character. Was 
not the failure of the defendant’s evidence to establish affirm- 
atively the amount of the consideration, based on slaves, a 
good reason to deny his motion? Here was'a judgment. It 
lay upon the defendant to show the defect in it. In the 
judgment of the Court his evidence shows that there isa 
portion of the consideration of this character, bit not how 
much. We are of opinion that the burden of proof was on 
the defendant, and that he failed, according to the judgment 
of the Court, to make out his case, and the Court ought to 
have found this issue against him for this reason. 

But there was no evidence on the issue, about the conside- 
ration, but the record. That was matter for the Court. Had 
the case gone toa jury, the effect and construction of the 
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record was with the Court, and, in fact, the whole matter. 
turned on that construction. The Court ought to have 
construed it and given his judgment accordingly. 

In our judgment this record did not show that the consid- 
eration of the judgment was slaves, but the contrary. Mrs. 
Jones had a claim against the estate of her deceased husband 
in the nature of a trust; so had the defendant. It was 
agreed that if she would withdraw her proceedings and per- 
mit the property of the deceased husband to be sold, the de- 

, fendant would give her certain advantages and rights in the 
property he might purchase at the sale. He made at thé sale 
a purchase of certain slaves, and then refused to comply with 
his contract, and she filed her bill in equity against him, set- 
ting up the facts and praying relief. The decree was for so 
much money, and the very fact that the decree gives the 
judgment a lien on the negroes, shows that the negroes were 
only considered as collateral to her claim against him. While, 
therefore, we see no error in the Court in refusing to open 
the judgment for more than one-third, we think the Court 
ought to have directed the judgment to proceed for the one- 
third left unpaid, and as the whole evidence is matter of re- 
cord, we so instruct the Court. The parties have had their 
day in Court. They have introduced their evidence pro and 
con, and the Court, by its judgment that the evidence did 
not show how much of the consideration was slaves, has, in 
effect, decided the execution to be one over which the Court 
had jurisdiction. The error of the Court is in ordering the 
jury. The order ought to be that the fi. fa. proceed for the 

' one-third still unpaid. 

Judgment reversed. 
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Hines & Hosss, plaintiffs in error, vs. A. E. Rawson, ad- 
ministratrix, defendant in error. 


1. When the Courts of this State and the Courts of the United States 
have concurrent jurisdiction over the subject-matters and parties to a 
controversy, that tribunal which first actuaily takes the jurisdiction 
will retain it. 

2. If a suit be brougkt in a State Court, and that Court, in the exercise 

of its proper powers, enjoins one of the parties to the suit before it 
from reducing his demand to a judgment, until certain assets shall be 
marshalled, and certain questions of priority in the distribution of 
those assets be settled, it isa violation of the injunction for the person 
enjoined to attempt to escape the effects of the injunction by com- 
mencing proceedings to get a judgment in the Circuit Court. Courts 
of the United States and the State laws may punish any one of the 
enjoined parties, or their agents, who thus act, for contempt of its 
process. 

A State Court cannot order a suit brought in a United States Court 
to be dismissed, or proceedings in it to be stayed, but it may punish 
its own suitors for disobeying its process of injunction by bringing such 
suit in contempt of said process. (See concurring opinions. ) 


ce 


Injunction. Contempt. Conflict of jurisdiction. Before 
Judge CLARK. Dougherty county. Chambers. September, 


1869. 


George Bliss & Company, Hannah & Harvey, Trowbridge, 


Dwight & Co., and Nicholas Conyers, in behalf of themselves 
and other creditors of the estate of Charles W. Rawson, de- 
ceased, by Hines & Hobbs et al., as their solicitors, filed their 
bill against Annie E. Rawson, his widow and administratrix, 
in which they made the following case: They had credited 
deceased for their respective specified demands, some of which 
were in open accounts, and some in judgment, upon the faith 
of a large amount of property which he owned, and of which 
he died seized and possessed. After his widow became his 
administratrix, she set up a claim to a large portion of nis 
realty as her own, and was allowed $6,000 00 in money in 
lieu of dower, and $3,500 00 for her year’s support, and 
was now proceeding to sell only the balance of said realty as 
administratrix. They said, if this was allowed the creditors 
could not be paid, that the allowance of $6,000 00 was exces- 
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sive, and that her claim of said realty as heir was fraudulent, 
for reasons therein stated, and prayed that all the.realty be 
sold as the property of deceased, that they be allowed, 
if they could, to razee said $6,000 00 allowance, so as to pro- 
vide means for paying said demands, and meanwhile that she 
be enjoined from selling any of said realty as administratrix. 
The injunction was granted as prayed for. She answered, 
denying that said $6,000 00 was excessive, and saying it had 
been legally assigned to her; said that the realty claimed by 
her was hers, given to her by her father, and denied that her 
husband had obtained credit on the faith of that property ; 
averred that many suits were pending against the estate, and 
that said contemplated sale was necessary to pay the claims 
against the estate, and prayed to proceed with it. She further 
claimed, that she and her children should be allowed a home- 
stead of realty, worth two thousand dollars in specie, and an 
exemption of personalty worth one thousand dollars in spe- 
cie, out of the estate, under the Homestead Act of 1868, 
to the exclusion of said creditors, And by cross-bill she 


, prayed that said creditors, their attorneys, and all others, 


be enjoined from suing or proceeding against her by judg- 
ment or otherwise, until all the assets were duly marshalled, 
and brought in before the Court for distribution and adjust- 
ment, according to equity. The Chancellor, in February, 
1869, ordered that she proceed with the sale, that she apply 
for the homestead and exemption to the Ordinary, and en- 
joined the creditors from prosecuting their claims either by 
suit at common law, or by levy and sale upon the property of 
said estate, or said administratrix and ordered that they be all 
made parties to said bills, and in that way settle their rights. 

While this last injunction continued unmodified, Hines 
& Hobbs filed in the 5th Circuit Court of the United States 
for the Southern District of Georgia, a bill in favor of said 
Trowbridge, Dwight & Company, of New York, against 
Annie E. Rawson, as administratrix of said deceased, for the 
foreclosure of ‘a mortgage which said deceased, in his lifetime, 
had given said Trowbridge, Dwight & Company for securing 
their said claims. This mortgage covered certain of the realty 
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in possession of said administratrix, as such, and certain 
other realty in possession of other persons, though this did 
not appear by the bill filed in the said Circuit Court ; but the 
parties holding under Rawson were not made parties to said 
bill. Upon being served with this bill, Mrs. Rawson sued 
out a rule nist before the Chancellor, who granted the said 
injunction, calling on Hines & Hobbs to show cause why 
they should not be punished for violating said injunction. 

They answered that said injunction was intended solely to 
protect Mrs. Rawson from suits seeking to make her person- 
alty liable for the debts of her husband, and that the bill of 
foreclosure was in its nature a proceeding in rem., and could 
not hinder or interfere with the litigation in the State Courts, 
nor with said administration; that the greater part of the 
realty, specifying it, upon which they were seeking the fore- 
closure, was not claimed by Mrs. Rawson in any way, but 
had been sold by her husband in his lifetime, and was then 
owned and possessed by third persons named, and that they 
were compelled to sue before the Ist of January, 1870, or 
said claim would be barred by the Statute of Limitations. 

Upon hearing argument upon this answer, the Chancellor 
determined that it was insufficient in law, and ordered that 
Hines & Hobbs, attorneys for Trowbridge, Dwight & Com- 
pany, dismiss said proceedings in the United States Circuit 
Court, for the foreclosure of said mortgage, as against Mrs. 
Rawson, as administratrix as aforesaid, and that in default of 
doing so, they be considered in contempt. That decision is 
brought here for review. 


Vason & Davis, Hines & Hosss, Locurane & CLARK, 
for plaintiffs in error. 


Wrieut & WARREN, for defendant in error. 


McCay, J. 


1, That there is error in the judgment of the Court, as it 
stands, is very clear. It was no violation of the injunction 
to commence proceedings for foreclosure as to the property 
which had passed into the hands of purchasers from Rawson | 
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efore his death. It is true, that even as to this property 
the administratrix is, perhaps, a neccessary party to a bill for 
foreclosure, but she is only a nominal party. None of the 
objects of the bill are thwarted by such a proceeding, and we 
think the defendants in this motion have a right to preceed 
against the property referred to, and if the rules of the Uni- 
ted States Court require it, to make her a party to that pro- 
ceeding. Butso far as the proceedings in the Federal Court 
are intended to foreclose the mortgage on property, which is 
in the hands of the administratrix, we think such proceedings 

are a violation of the injunction. 
1, The mortgagees are citizens of the State of New York, 


and under the Constitution of the United States, the Circuit | 


Court has jurisdiction of the parties and subject-matter of 
the controversy. It is equally true that the mortgagee may, 
if he chooses, sue in the State Court. The jurisdiction is con- 
current. Now, in all such cases, as well by repeated decisions 
as by the necessities of the case, the Court first acquiring the 
jurisdiction in fact has it to the exclusion of the other: 9 
Wheat., 5382; 20 How., 583; 10 How., 56; 14 How., 368; 
23 How., 90. Interminable confusion would result from any 
other rule, while harmony and justice flow naturally from 
the rule as established. - 

2. When these parties filed their bill in Dougherty Supe- 
rior Court, and, in the regular course of judicial proceeding 
there, they were enjoined from reducing their claims to judg- 
ment until the matters set up in the petition of Mrs. Rawson 
for the injunction were disposed of, it is a direct violation of 
the order of the Court, in which, by their own motion, they 
are suitors, to seek another tribunal for the attaining of the 
very thing they are restrained from. - 

3. We recognize fully the doctrine, that neither a State 
nor a Federal Court will restrain the other, even indirectly, 
by acting on the party, and admit that this rule, so well un- 
derstood as to foreign jurisdictions, does not apply between 


the Federal and State Courts. But it will be found, on look- — 


ing into these cases, that they are all cases in which the party 
sought to be enjoined was free to act when he sought the tri- 
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bunal in which it was attempted to restrain him from proceed- 
ing: 2 Paige Chan. Rep., 404; 2 Story’s Equity, sec. 900. 
But in this case the defendant was not free to act. Of his 
own motion he had come into the State Court in the regular 
coutse of proceedings there, this injunction had been put upon 
him by a Court where he was a suitor, and when he sought 
the Federal tribunal, he disobeyed the order of the State Court. 
No tribunal can permit such an indignity. If its orders 
are improvident, it is to be presumed it will, on motion, va- 
cate them, and if it fail so to do, there is a writ of error to 
this tribunal, or if the party take the proper steps, the law 
authorizes a removal of the controversy to the Federal Court, 
But a contemptuous disregard of the order of the Court by 
one who is @ suitor in it, authorizes the Court to punish the 
offender, and we think, under the cirgumstances of this case, 
the Court was authorized to do so. 

We think, however, the shape of this judgment is obnox- 
ious to objection. It requires the defendant to dismiss his 
proceeding in the Federal Court. Perhaps it may seem mere 
quibbling to find fault with the order for this reason, but it 
is best to keep up the proper distinctions, especially on so 
delicate a question as an apparent conflict of jurisdiction be- 
tween Courts equally supreme, and we think the Court erred 
in requiring the defendant to dismiss his proceedings in the 
Circuit Court. 

The State Court, as we have said, has the right to punish 
for disobedience to its order. If the defendant sees fit to 
take the consequences, let him do so, Each Court has its 
sphere, and should' keep within it, and we doubt not the 
Chancellor below can find a mode of attaining his end, to-wit: 
obedience to his injunction, other than an order directing the 
defendant to dismiss his proceedings in the Federal Court. 
We reverse the judgment on the ground that the Chancellor 
had no right to order the proceedings in the Circuit Court to 
be dismissed. But we have no doubt of his power to pun- 
ish the defendant for violating his injunction, and to continue 
that punishment until he shows, by his conduct, that he is in 
fact obeying the process of the Court. 
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Browy, C. J., concurred, laying down the following rules, 
which are, in his opinion, applicable to the case: 


1. The State Courts are exempt from all interference by 
the Federal tribunals, and the Federal Courts are exempt from 
all interference by the State tribunals, and each is destitute 
of all power to restrain either the process or proceedings in 
the other. Circuit Courts of the United States and State 
Courts act separately and independently of each other, and, 
in their respective spheres of action, the process issued by the 
one is as far beyond the reach of the other as if the line of 
division between them “ was traced by landmarks and mon- 
uments visible to the eye.” Appellate relations exist in 
a class of cases between the State Courts and the Supreme 
Court of the United States, but there are no such relations 
between the State Courts and the Circuit Courts. 

2. The Circuit Courts of the United States and the State 
Courts, in certain controversies between citizens of different 
States, are Courts of concurrent and co-ordinate jurisdiction, 
and the general rule is, that as between Courts of concurrent 
jurisdiction, the Court that first obtains possession of the 
controversy, or of the property in dispute, must be allowed 
to dispose of it without interference or interruption from the 
co-ordinate Court. Such questions usually arise in respect 
to ‘property attached on mesne process, or property seized 
upon execution, and the general rule is, that where there are 
two or more tribunals competent to issue process to bind the 
goods of a party, the goods shall be considered as effectually 
bound by the authority of the process under which they were 
first attached or seized: 20 How., 583; 24 How., 454; 3 
Wallace, 334; 6 Wallace, 195-6. 

3. In this case the plaintiffs in error having gone volun- 
tarily into the State Court, and an injunction having issued 
against them by that Court, restraining further action till the 
assets of the estate could be marshalled, it was a contempt of 
the authority of the State Court, into which the parties had 
voluntarily come, and which had obtained possession of the 
controversy, for the plaintiffs to commence proceedings in the 
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United States Courts upon the same matter of controversy, 
till the dissolution of the injunction in the State Court, and 
the State Court had the power to maintain its dignity and 
enforce its authority by punishing the attorneys ef the com- 
plainants for violating its injunction, by bringing‘a suit in 
the United States Court, or otherwise disobeying its process, 
till it had finally disposed of the matter in dispute. 

But the State Court cannot order the case dismissed in 
the Circuit Court. It can ‘only punish those subject to its 
order who disobey its injunction, and it must leave the other 
party to the litigation to move in the Circuit Court to stay 
proceedings in the action there brought in violation of the 
injunction of the State Court, till the final disposition of the 
case in that Court: 10 How., 71. 


WARNER, J., concurring. 


It appears from the record that Trowbridge, Dwight & 
Company are citizens of the State of New York, and that 
they have instituted a suit in the Fifth Circuit Court of the 
United States, against Annie E. Rawson, as administratrix 
of C. W. Rawson, deceased, a citizen of this State, to fore- 
close a mortgage. The Court below passed an order “re- 
quiring Hines & Hobbs, attorneys-at-law for Trowbridge, 
Dwight & Company to “ dismiss the said suit or proceeding in 
the said Fifth Circuit Court of the United States for the 
_ foreclosure of said mortgage, and in default thereof, that they 
be considered in contempt of this Court.” Whilst I do not 
question the power and authority of the Court below to pun- 
ish the defendants for a violation of its process of injunction, 
(if indeed it hasbeen violated by them,) I do deny the 
power and authority of the State Court to order and require 
Hines & Hobbs, the attorneys-at-law of Messrs. Trowbridge, 
Dwight & Company, to dismiss. their suit pending in the 
Fifth Circuit Court of the United States, or in default thereof, 
to be considered in contempt. If the State Court has the 
power and authority to compel the attorneys of the non-resi- 
dent creditor to dismiss his suit pending in the Circuit Court 
of the United States, it has the power and authority, for all 
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practical purposes, to repeal and render nugatory that pro- 
vision of the Federal Constitution and the Acts of Congress, 
which secure to the non-resident creditor the right to sue a 
citizen of Georgia in the Circuit Court of the United States. 
The Constitution of the United States, and the laws of the 
United States enacted in pursuance thereof, are the supreme 
law of the land, and no department of the State Government 
has the power, either directly or indirectly, to violate or de- 
feat that supreme law of the land. In my judgment, the 
Court below had no legal power or authority to order the 
attorneys of Trowbridge, Dwight & Company to dismiss 
their suit pending in the Fifth Circuit Court of the United 
States, against a citizen of this State, in accordance with the 
Constitution and laws thereof, to say nothing about the im- 
propriety of interfering with the jurisdiction and business of 
that Court by an order of the State Court for that purpose. 
I am, therefore, of the opinion that the judgment of the 
Court below should be reversed. 





JoHN NEAL ef. al., plaintiffs in error, vs. GEORGE PATTEN, 
defendant in error. 


1. Sales by administrators and executors, when it is not otherwise pro- 
vided by will, of any property of the estate, except annual crops, car- 
ried to market, must be at public outcry, to the highest bidder, and 
the’ purchaser is bound to see that the administrator, or executor, is 
apparently proceeding under the prescribed forms, 

2. To constitute a legal private sale, by an executor, or administrator, 
of annual crops, they must be actually carried to market, and sold. 
They cannot be sold on the plantation. 

3. A mere direction in a will, that the executor, as soon as practicable, 
pay the debts, does not authorize the executor to sell, much less to sell 
at private sale, the effects of the estate coming into his hands. 

4. A witness may state that one acted as agent, ‘but this does not show his 
power to act, nor the extent of the authority, nor can a witness prove 
an agency by stating that he has seen the writing containing the ap- 
pointment. The paper must be produced, or, if properly accounted 
for, its execution and contents must be proven. 

5. Where there is proof that an appointment of an agent is in writing, 
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and the question is as to the extent of the power, the paper must be 
produced, or accounted for, and the agency is not proven by showing 
complaints, by the principal of the agent, and by his employing coun- 
sel to get the effects out of the agent’s hands. 

6. If there be statements in an answer in equity, not responsive to the bill, 
and the Court charge the jury that the defendant’s answer, in response 
to the bill, is evidence, it is error in the Court, if it fail to charge that 
matter, notin reply to the charges, is notevidence. The Court ought, 
either by specific mention of the points not responsive, or by general 
instructions, according to the nature of the case, to point out to the 
jury the application of the rule to the bill and answer to the Court. 

7. Where a bill charged that the defendant had bought the property of 
an estate from one who was neither executor nor administrator, and 
the answer admitted the purchase, but set up that the person selling 
was the agent of the executor, and in proof annexed what purported 
‘to be a power of attorney from the executor, the answer setting up 
the agency is not evidence, and the power of attorney must be proven 
in the manner prescribed in other cases. 


Executor’s Sales. Agency. Lien of Judgments. Before 
JudgeCLarK. Mitchell Superior Court. November Term, 
1869. 


Neal, on behalf of himself and such creditors as might join 
him, filed a bill agaiust Jubal Cochran, as executor of Allen 
Cochran, their common debtor, and certain others, creditors, 
etc., to adjust the equities between the creditors, and for other 
purposes. Our concern, at present, is with those other pur- 
poses. He averred as follows: He owned a judgment 
against Allen Cochran, principal, and one Burney, as security, 
for $4,875 00, principal, $336 48, interest, up to the 24th 
of December, 1861, and another against him‘as principal, and 
one Dumos, as security, for $7,609 00, principal, $1,057 00, 
interest, up to said date, with interest on each since said date, 
and costs. In November, 1863, Allen Cochran died testate, 
leaving Jubal Cochran his executor, who qualified and, as 
such executor, took charge of his estate. Part of the estate 
was a plantation in Mitchell county, Georgia, stock, produce, 
etc., the emancipation of the slaves, and the neglect and waste 
of said executor, have made said estate insolvent. One F. 
T. Polhill, either with or without Jubal Cochran’s consent, 
took charge of said plantation, stock, crops, etc., and either 
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permitted them to be ruined and wasted, or used them for 
himself, and now claims part, if not all of the crops, as his 
own. Polhill and Jubal Cochran are insolvent. 

George Patten combined with Polhill to remove ninety 
bales of cotton from said plantation, Patten claiming to have 
bought them from Polhill, as executor of said deceased. This 
cotton is worth say $18,000 00. Patten has removed thirty- 
seven of said bales out of said county, and appropriated them 
to his own use, and was removing the others, when they were 
levied on by the fi. fa., founded on said judgment, last named, 
and by another fi. fa., in favor of Crutchfield. Polhill is not 
executor of said deceased, if he were, he could not by asale 
of the assets of deceased, divest the lien of judgment credi- 
tors thereon, except by a sale in the regular course of admini- 
stration, and by paying said judgments with the proceeds. 
He prayed that the said fifty-three bales of cotton should be 
sold to pay said judgments, and that Patten should account 
for the thirty-seven bales taken away. 

Patten answered that Polhill sold him ninety-one bales of 
cotton, under and by virtue of a power of attorney from Jubal 
Cochran, as executor, as aforesaid. He attached a copy of 
said power to his answer, as part of it. (It is in the usual 
form, made the 7th of December, 1863, authorizing Polhill 
to do all things which he, Jubal Cochran, could do, in man- 
aging said estate.) This purchase was made on the 19th of 
November, 1864, by H. J. Cook, as his agent; Polhill then 
styled himself executor of said deceased, and Patten supposed 
he was, till he learned about his said agency. Polhill gave 
Cook a written obligation for said cotton, which Cook after- 
wards transferred to Patten. The price paid for it was eighty- 
five cents per pound, was bona fide, and without any knowl- 
edge of any judgments against said deceased. 

He claimed that the personal property of deceased was first 
chargeable with the payment of his debts, that it was theduty _ 
of the executor, or his agent, to sell it and pay the debts, that 
such sale, bona fide made, vests absolute title in the purchaser, 
and he is not bound to see to the application of the proceeds, 
and the liens attach to the proceeds of such sale, but do not 
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follow the property. He took thirty-five bales of said cot- 
ton in October, 1865, and sold them for $5,625 00, in May, 
1866. He charged that the money paid by his agent to Pol- 
hill, was by Polhill used at par to discharge the debts of 
said deceased, and thus was said estate benefited by his pur- 
chase. , 

The Court ordered the issues as to this cotton to be tried ~ 
separately, from the other matters in the bill. Counsel for 
complainant read in evidence the will of Allen Cochran. It 
made Jubal Cochran his executor, gave to him, as trustee for 
testator’s two daughters, the whole estate, for their separate 
use, etc., and authorized him to pay his debts, in these words: 
**T wish all my just bebts paid by my executor, as soon as 
practicable.” The will contained nothing else. It was pro- 
bated on tae 7th of December, 1863. They then introduced 
Neal’s said fi. fa. against Allen Cochran and Dumas, and a 
ji. fa. in favor of one Webb against said deceased, for $11,- 
729 86, principal, $1,390 53, interest, and costs, founded on 
a judgment, obtained in August, 1860. On each of these fi. 
fas. was a levy upon said fifty-three bales of cotton, stated to 
be on said plantation, and the property of said deceased. 
Neal’s levy was made on the 13th of November, 1865, and 
Webb’s on the 13th of February, 1866. Neal’s fi. fa. had 
been levied on them in October, 1865, but that levy was dis- 
missed, seemingly because of non-compliance with what was 
then known as the stay-law. They showed that the cotton 
was on said plantation at the dates of said levies, and it appeared 
that Polhill then was in possession of the plantation. 

Defendant’s counsel showed that Polhill had possession of 
said plantation and controlled it in 1865 and 1866, and em- 
ployed the overseer. One witness said he knew that Jubal 
Cochran, dissatisfied with Polhill’s management, and wish- 
ing to get rid of him, had a Receiver appointed who took 
charge of the property on the plantation, sold it and holds 
the proceeds as Receiver. He further said that he saw a pa- 
per purporting to be a power of attorney from Jubal Cochran 
to Polhill, authorizing Polhill to manage said plantation and 
property for him; he did not see the paper executed, nor 
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know that it ever was; from seeing such paper and knowing 
Polhill had control, he concluded he was agent for the execu- 
tor. Complainants’ counsel moved to reject said parol evi- 
dence, as to Polhill’s agency, it appearing that his authority 
was in writing. This objection was overruled. _Defendant’s 
counsel then introduced the account of sales of the ninety- 
one bales of cotton, giving number and weight of each bale, 
making an average of forty-seven thousand eight hundred 
and sixty-four pounds at eighty-tive cents—$40,684 40, ac- 
companied by the following receipt, or bill of sale: “There 
is stored under a shed, and at the gin house, in the county of 
Mitchell, in this State, ninety-one bales cotton, which I have 
sold to H. J. Cook, which he has paid me for. Said ninety- 
one bales cotton I will keep for said H. J. Cook, or his order, 
for twelve months, should he wish it to stay where it is, at 
his risk. I will take all the prudent care I can of the same. 
It is about one hundred yards from any chimney. 

F. T. Potwiny, Executor. 

A. Cocuran, Executor. 

Albany, Georgia, November 19, 1864. 

(Endorsed) H. J. Cook.” 

The evidence being closed, complainant’s counsel requested 
the Court to charge the jury: Ist. To make an executor’s sale 
valid, he must be expressly authorized to sell by the will, or 
by an order of the Ordinary ; the sale must be made by the 
executor in person, and not by his agent, and especially 
not by an agent not expressly authorized to sell; the sale 
must be made in the manner prescribed by the will, and if 
not therein prescribed, in the manner of administrator’s sales, 
and .if not so made, the purchaser will get no title. 2d. 
No sale by an executor, though it be otherwise good, will be 
good as against a judgment creditor, who has a lien upon 
the property sold. 3rd. The answer of Patten, setting up 
that Polhill was the agent of Jubal Cochran, the executor, 
is a fact not responsive to the charges in the bill and is 
not to be considered by the jury as evidence of such agency, 
and, 4th. If Patten purchased the cotton from Polhill, as 
the executor of the will, when he was not such executor, 
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Patten got no title by such purpose, and the property re- 
mained the property of the estate. . 

The Court refused to give the Ist, 2d and 3rd of said re- 
quests in charge, charged the 4th, with this qualification; 
“ But if Polhill sold as executor and was not executor, but 
was an agent authorized to sell, the sale was valid,” and 
further charged as follows: The answer of defendant so far 
as it is responsive to the allegations in the bill, are to be taken 
as true, unless contradicted by the oath of two witnesses, or 
one witness and corroborating circumstances. The com- 
plainants charge fraud and fraudulent combination on the 
part of defendant, in getting control of said cotton. If he 
obtained the cotton through fraud, he takes nothing by his 
purchase, and the property is still the property of Allen 
Cochran’s estate and subject to the lien of complainant’s fi. 
fas. Defendant denies all fraud and says he bought the cot- 
ton for a valuable consideration, without notice, and claims 
that he is protected. This part of defendant’s answer must 
be taken as true, unless contradicted by the oaths of two wit- 
nesses, or one witness and corroborating circumstances. The 
answer of the defendant that he obtained the cotton by pur- 
chase from Polhill, the agent of Jubal Cochran, deceased, is 
also responsive to the allegations and interrogatories in com- 
plainant’s bill, and is to be taken as true, unless contradicted 
according to law. If Polhill was the agent of the executor 
for the sale of the cotton, could he sell it? It is the opinion 
of the Court that he could sell it, as agent, so as to transfer 
the title to a bona fide purchaser. If such a sale was made 
to a bona fide purchaser, it operated to vest a perfect title in 
him and to defeat the lien of the judgments, and if these are 
the facts proven, you will find for the defendant, otherwise 
for the complainants.” 

The jury found for the defendant. Complainant’s counsel 
moved for a new trial, upon the following grounds: The 
verdict was contrary to the evidence, because there was no 
evidence of a regular administration of said ninety bales of 
cotton ; or if there was, Patten’s title is subordinate to the 
lien of said judgments; there was no evidence that said cot- 
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ton was of the annual crops grown by the executor, since 
testator’s death, and sent off to market, and yet the sale was 
private, and without an order of the Ordinary; such sale was 
void, because private, and without order, and was not author- 
ized by the will; because it appearing that Polhill acted un- 
der a written authority, and that not being produced, there 
was no evidence of his agency; because the Court refused to 
give said Ist, 2d, and 3rd requests in charge, and in qualify- 
ing the 4th request as he did, because this qualification as- 
sumed that Polhill was the executor’s agent, that he’ was 
authorized to sell, and that he did sell as agent ; because each 
clause of the charge given is erroneous, and because the Court 
refused to rule out the parol testimony of Polhill’s agency. 

The Court refused the new trial, and error is assigned on 
each of said grounds, 


Vason & Davis, Lyon, DEGRAFFENREID & IRvIN, for 
plaintiff in error, cited Irwin’s Code, sections 2513, 2514, 
3526, and 22 Ga. R., 600, toshow that the sale was illegal, 
and 10th Ga. R., 568, and 14th Ga. R., 423, as to divesting 
lien by sale. 


JamMEs L. S—EwarD, Henry Moraan, A. P. Wrieut, 
for defendants, said a private sale is good: Bond vs. Murdock, 
Ist Kelly (Ga. R.) 324; Oglesby vs. Gilmore, 5th Ga. R., 
56. The purchaser is not effected by want of order: 13th 
Ga. R., 18; nor'is he bound to see how the proceeds are ap- 
plied: 2 Spence’s Eq. Juris., 373, 374 ; 1st Story’s Eq. Juris., 
par. 579, 80, 81; 14 Vesey, 353; 17th Vesey, 154; Toller’s 
Exrs., 256; 1 Roper on Legacies, 298-9; 14th Ga. R., 315. 


McCay, J. 


1. It is the positive provision of our statutory law that 
sales by administrators and executors shall be at public outcry, 
except sales of annual crops sent off to market, and of vacant 
lands, and in case of sale, by direction of a will, when the 
bill directs or permits a private sale: Code, sections 2514, 
2526, 2412. 


VoL. x~t—24, 
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Some question has been made whether in case of a sale of 
mere personal estate, it is necessary to get an order of the 
Ordinary to make the sale such as will pass the title out of 
the estate. It is contended that the legal title is in the ad- 
ministrator, and that the provisions of the Code directing 
that the sale is to be under the order of the Ordinary, is 
only directory to the administrator, and that if he fail to act 
under such order, it does not affect the purchaser. This is a 
very nice question, and we do not now decide it. It is not 
necessary, in ‘the decision of thig case. However, it may be 
true, as contended, that the purchaser is not bound to see 
that the administrator is acting under the order of the Ordi- 
nary, as required by section 2513 of the Code, it is certainly 
true that the purchaser is bound to see to it that the sale is 
by public outcry. The purchaser is bound to see that the 
sale ‘is apparently under the prescribed forms. A private 
sale, when the law requires a public one, is plainly and noto- 
riously not apparently under the prescribed forms, and such a 
sale of property required by law to be sold at public sale, con- 
veys no title atlaw: Code, sec. 2586. 

2. As to annual crops. ‘he statute expressly provides 
that they must be carried to market in order to supercede the 


necessity of a public sale. The reason is obvious. Sale ii 


the public market is in effect a public sale. In practice, 
there is a competition among the buyers, and there are cer- 
tain established usages as to weights, storage, etc., which 
answer all the purposes of a public sale. At any rate, this 


is the clear language of the law, and a crop sold upon the 


plantation, and not carried to market, is not sold “ appa- 
rently under the prescribed forms,” if sold at a private sale: 
eyetion 2514, Code. 
3. Nothing is better settled than that a mere direction i in 
ait to pay the debts does not authorize an executor to sell 
without an order of the Ordinary, (Code, section 2526,) 
much less does it authorize a private sale, since by section 
2526 of the Code, even though the power to sell be given, 
yet if the mode is not directed by the will, it is the duty of 
the executor to pursue the mode prescribed for administrators. 
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From the whole of this record it appears that there was no 
legal sale of this property, because it was not a public sale, 
and because, though it was cotton, (whether it was annual 
crops does not appear,) it was not carried to market. It seems 
to have been an admitted fact that this cotton was sold, not 
by the executor, but by a Mr. Polhill, who, it is claimed, 
was the agent of the executor. 

4, It was, we think, proven by parol evidence that Polhill 
was taking care of and managing the property for the execu- 
tor. But we do not think proof of this is any proof of a 
power to the agent to sell. The real question here was not 
whether Polhill was superintending the plantation, and tak- 
ing care of the property for the executor; that, perhaps, 
might be proven by Polhill’s acts, and we are not sure that 
to this extent the parol proof was not right. The Court 
seems, however, to have gone further, and allowed Mr. Smith 
to prove the agency by a statement that he saw the power of 
attorney. | 
As the Court presented this case to the jury, the whole case 
turned upon the power of Polhill to sell. ' The fact that he 
acted as agent does not prove his power to act any more than 
the fact that he sold proves his power to sell, and even if the 
proof were plain, that with the approbation and consent of 
the executor, Polhill was in general charge of the plantation 
and effects of the estate, we do not think that any proof 
of a power to sell. Indeed, we doubt if at that time an 
executor could clothe an agent with power. to effect a private 
sale, éven of property which the executor himself might sell 
privately. Section 2154 of the new Code was not passed 
until 1865, and this transaction took place in 1863. f 

5. But it was plain in this case that whatever powers Pol- 
hill had, were in writing. Patten isa privy of Polhill; he 
claims under him, and his title depends upon Polhill’s pow-— 
ers, and their extent. Those powers were defined by a 
writing, and so long as that writing is accessible, it is the best 
proof of its own terms, Perhaps the mere fact that Polhill 
acted as agent, and that the executor recognized him as an 
agent, might have been proven properly by parol, but an 
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agent and an agent with power to sell, are different things, 
The real question here was the extent of the agent’s power, 
and the fact that he was agent in the management’ of the 
plantation, did not establish, or go to establish, his power to 
sell the property which might be found there. His powers 
were defined by the written side and that ought to have 
been produced. 

6. The bill in this case charged that Patten and Polhill 
had combined and confederated together to move this cotton, 
that a portion had been moved and sold by Patten, and that 
they were about to move the remainder. Patten replies that 
he had bought the cotton in 1863 from Polhill, and that Pol- 
hill was the agent of the executor, with authority from him, 
by power of attorney, to sell, and the answer sets forth what 
purports to be a copy of the power, and adds further, that 
the proceeds of the sale were paid out by Polhill to the debts 
of the testator. The Court charged the jury that the answer 
of the defendant responsive to the bill was evidence, and 
could only be overcome by a witness, and circumstances equal 
to a witnesy, and that Patten’s answer as to the agency was 
responsive. 

We think this charge was error for two reasons. The gen- 

‘eral charge was right enough, but under the circumstances 
it was entirely too meagre. Here was in fact a statement by 
Patten that the proceeds of the cotton had been used by 
Polhill to pay the debts of the testator; clearly this was not 
responsive, and as the Court had made the general charge, it 
was clearly the duty of the Court to charge the alternative 
rule, that when the answer was not responsive it was not evi- 
dence. We do not intend to say that in all cases it is the 
duty of the Court to charge this alternative. But if there 
be in fact matter not responsive, which is material, and the 
Court lays down the general rule in such cases, he ought 
also to lay down the other rule, that matter not responsive is 
only pleading, and is not evidence. We think, too, as it is a 
question of law, what is and what is not responsive, that 
in cases where there is in a bill both classes of matter, the 
Court ought to point out to the jury the distinction, and in- 
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forin them, either by general principles or by specific men- 
tion of the irresponsive matter, of the bearing of the rule on 
the bill and answer before the Court. If the Court enters 
upon the question of the effect of the answer, he ought to 
do it so as to do equal justice to both parties, according to 
the case before him. 

It is very possible that under this general charge the jury 
may have considered Patten’s answer, as to the disposition of 
the proceeds of the cotton, as evidence, and in this way have 
done great injustice to the complainant. But we do not think 
Patten’s answer, that Polhill was the agent of the executor, 
was responsive to any charge in the bill. The bill charges that 

- the cotton was the property of the deceased, Allen Cochran, 
and that Polhill and Patten had illegally assumed control of 
it, that thirty-seven bales of it had been taken away from the 
place by Patten and sold, and that there was danger that the 
remainder would also be taken away. To this Patten replies, 
admitting that he had taken the thirty-seven bales, and claim- 
ing that he had bought the whole from Polhill as executor, but 
finding this was a mistake, he adds by a subsequent answer, 
that he bought from Polhill as the ayent of the executor, and 
he then sets forth what purports to be a copy of the power 


of attorney. It is assumed that this answer as to Polhill’s* 


agency is responsive to the bill, and that the statement by 
Patten of this fact, and the production of the copy of the 
power proves the agency. __ 

Is the statement in the answer and the exhibit proof that 
Polhill was the agent of the executor, responsive to the bill ? 
It is settled that when the defendant admits the charges of 
the bill, he cannot discharge himself by setting up new facts. 
The bill charges that the cotton was the property of the de- 
ceased, and that Patten and Polhill had gotten the custody of 
it, and were proceeding to remove and dispose of it.~ The an- 
swer admits the fact charged in the bill, but sets up that Pol- 
hill is the agent of the executor, and that having been clothed 
with authority to do so, he had sold the cotton to Patten. It 
seems to us that this is within the meaning of the rule to 
which we have referred. In the English Chancery Courts 
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the example put, of responsive and irresponsive matter is, 
that an admission in an answer of the receipt of money, and 
a statement that at the same time it was disbursed, is all 
responsive, because the whole is stated as one act. But if the 
statement be that it was disbursed next day, or at some future 
time, then the statement of disbursement is not responsive ; 
Hart vs. Ten Eyck, 2 John. C., 94. 

Here is an admission by Patten that he had taken and dis- 
posed of thirty-seven bales of the cotton, an admission that 
the whole had belonged to the deceased, and a statement of a 
wholly new and distinct avoidance, to-wit: that the executor 
had made Polhill his agent, with power to sell, that under 
this he had sold, and that Patten bought and paid for the 
cotton. It is the setting up of a title, it is a new and dis- 
tinct state of facts, not alluded to in the bill, and entirely 
matter of avoidance. 

7. But the charge of the Court on this point is error for 
another reason. Admitting that. the bill had denied any 
authority in Polhill to sell, and called for an answer, 
yet if it appeared by the answer that the authority was in 
writing, then the answer does not prove the agency. An - 
answer is but parol evidence. If the fact stated be a fact 
. that the law requires to be proven in a particular way, then 
it must be proven in that way. The execution of a deed must 
be proven in equity, as well as at law, by the subscribing | 
witnesses, and it does not follow that because a fact stated in 
an answer is in contradiction of certain charges in the bill, if 
the fact be one that must be proven by thé production of a 
paper, that the necessity of producing and proving the paper 
is dispensed with. The point of this case was, did Polhill : 
have power to sell? Whether he did or did not, (assuming 
that the executor could give the power,) depends upon a writ- 
ten paper, as admitted by the answer. How does the defend- 
ant know that the copy he offers of this paper is correct? 
How does he know that it is not a forged paper? Does he 
profess to have been present at its execution, or to know 
anything upon the subject? His statements are mere hearsay. 
He refers to a paper, and professes to set forth its contents, 
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yet there is no proof that such a paper ever existed, nor is there 
any excuse given why the paper itself is not before the Court. 
By the English rule, and by the Chancery practice in this 
country, when there is a replication to the answer, all deeds 
and other exhibits must be proven as at law. Chancery does 
not dispense with the rule that the best evidence must be pro- 
duced, that deeds must be proven by the subscribing wit- 
nesses, that parol evidence will not be heard when the parties 
have reduced their agreements to writing, etc. These are as 
much rules of equity evidence as of legal evidence. An 
answer is but parol evidence, and can only, if there be a repli- 
cation, be proof of such matters as parol evidence can estab- 
lish. 

For these reasons we think the Court below erred, and we 
reverse the judgment. 





GeorGE FF. RoBensoy, plaintiff in error, vs. J. B. Ross & 
Son, defendants in error. 


A landlord and tenant entered into a written agreement for the lease of 
a plantation, in the county of Lee, for the term of three years from 
the first of January, 1868, upon the terms and stipulations contained 
therein, as to what each of the contracting parties was to do and per- 
form in the premises, and in which agreement it was expressly stipu- 
lated ‘‘that said lease, so made and entered into by the parties, shall 
cease and determine whenever either of said parties shall fail to carry 
out the stipulations of said agreement, or shall violate any of its pro- 
visions.’’? The tenant, on or about the 23d of August, 1869, just about 
the time the crop on the plantation was maturing, notified the landlord 
in writing that he should consider and treat the agreement for the lease 
of the plantation as utterly void, on account of the landlord’s repeated 
violation of it. Whereupon the landlord filed a bill against thetenant, 
alleging his repeated violations of the agreement, and performance 
thereof on his part, the insolvency of the tenant, and danger of loss to 
the landlord in consequence of the bad management of the tenant, 
praying for an injunction, and the appointment of a Receiver to take ' 
charge of the plantation stock, and crop growing thereon, etc., until 
the further order of the Court. The Court granted the injunction, and 
appointed a Receiver, as prayed for in complainant’s bill, and upon a 
motion being made to dissolve the injunction and revoke the order 
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appointing a Receiver, on the coming in of the defendant’s answer, 
the Court overruled the same: Held, that upon the state of facts 
contained in the record, this Court will not control the discretion of 
the Court below in refusing to dissolve the injunction and revoke the 
order appointing the Receiver to take charge of and secure the crop 
thereon, and other property, for the present year; but if, in the dis- 
cretion of the Court below, it should be necessary to keep the property 
and plantation in the hands of a Receiver until the termination of the 
litigation between the parties, then it is the judgment of this Court 
that the complainants should be required to furnish all the necessary 
means and supplies to the Receiver to make a crop, and carry on the 
plantation for the ensuing year, as is specified in the written agreement 
for the lease Of the premises, for the mutual benefit of the parties in- 
terested, as stipulated in that agreement, and in the event the com- 
plainants shall fail or refuse to do so, then that the order appointing a 
Receiver should be revoked ard set aside. 


Equity Practice. Receiver. Decided by Judge CLark, 
Lee Superior Court. September Term, 1869. 


For the beginning of this strife see Robenson vs. Vason et 
al., 37th Georgia Reports, 66. After the judgment of the 
Supreme Court in that case had been made the judgment of 
the Court below, Ross & Son and Robenson began negotia- 
tions for a settlement of the matter as between them. They 
entered into a certain agreement with him, (which does not 
appear in this record,) under which he seems to have kept 
possession of the Chehaw place, ete. Ross & Son undertook 
to sell said Chehaw place, etc., under the power granted in 
the mortgage, but Robenson procured the military authori- 
ties to prevent them from perfecting said sale. Subsequently, 
in May, 1868, they entered into the following contract : 

“Said party of the first part, (Ross & Son,) have agreed 
with the said party of the second part, to lease to the said party 
of the second part the plantation of the said J. B. Ross & 
Son, in the 14th district of Lee county, known as the Che- 
haw plantation, together with the stock on said place, and 
other personal property belonging to it, for the period of 
three years, from the 1st day of January, 1868, on the fol- 
lowing terms and conditions, to-wit: The said J. B. Ross 
& Son agree to furnish to the said Robenson, for his use in 
cultivating said Chehaw plantation, the personal property of 
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every kind which they own on said place, and make advances 
to said Robenson, in addition to those already made, of pro- 
visions and other articles absolutely necessary in carrying on 
_ planting-operations on said place, to make a title to lot No. 
17, of said Chehaw plantation to George F. Robenson, as 
trustee for George B. Robenson, minor son of said George 
F. Robenson: to insure the life of the said George F. Rob- 
enson for the benefit of his said son, for $10,000 00, from this 
date, or as soon as insurance can be affected, to the 25th day 
~of December, 1870; to give to said George F. Robenson the 
,privilege of purchasing said Chehaw plantation, with the 
personalty upon it, for the amount paid by said J. B. Ross 
& Son for the same, together with interest on said amount, 
and any advances which may be due to the said J. B. 
Ross & Son at the time of the purchase, said privilege of pur- 
chase to continue until the 25th day of December, 1870, and 
to pay to Messrs. Wright & Warren, on or before the first 
day of January, 1869, one thousand dollars due them by 
said Robenson, and to G. M. Stokes, of Lee county, on or 
before the first day of January, 1869, five hundred dollars 
due him by said Robenson. Robenson, upon his part, stip- 
ulates and agrees: 

Ist. That he will pay for the rent of said plantation at the 
rate of $800 00 per annum, from the first day of January, 
last, $500 00 for rent, to be due on the 25th day of Decem- 
ber, 1868, $1,100 00 on the 25th day of December, 1869, 
$800 00 on the 25th day of December, 1870. 

2d. That he will cultivate said plantation to the best of 
his skill, take good care of the personal property on it, and 
special care of the stock upon it, keep it under good fences, 
and repair all the fences and houses on said place which need 
repair. 

3d. That all the cotton made upon said place, as long as 
this lease shall continue, and for each year that it shall con- 
tinue, shall be delivered by him at Wootten’s Station to G. 
M. Stokes, or some other agent of the said J. B. Ross & Son — 

whom they may designate, to be shipped as the said J. B. 
Ross & Son may direct, and that the said J. B. Ross & Son 
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shall control said cotton, its shipment, and its sale absolutely, 
and appropriate the proceeds to the payment of any and all 
sums due them by said Robenson at the time of the sale of 
any of such cotton, for advances on any account made by 
them to said Robenson for rent, or for the repayment of any 
sum or sums of money paid by them, as hereinbefore stipu- 
lated, to Wright & Warren, and to G. M. Stokes. 

4th. That said J. B. Ross & Son shall repay to themselves 
the amount paid by them to Wright & Warren, and to G. M. 
Stokes, out of said cotton, that they shall have a lien upon 
all the crops grown upon said place each year, during the 
continuance of said lease, for the repayment of their rent 
and their advances, and the repayment of any amount which 
they may pay under this contract to Wright & Warren, or 
to G. M. Stokes. The said Robenson will not create any 
other lien upon said crops, or any portion of them, except for 
the employment of laborers, with the knowledge, consent and 
approval of the said J. B. Ross & Son, to cultivate the same, 
and that if this lease shall terminate at the end of the first 
or second year, or at any time before the 25th day of Decem- 
ber, 1870, the said Robenson will leave an amount of pro- 
visions on the place equal to that which was upon it when 
this lease began, to-wit: on the 1st day of January, 1868; 
and if it shall terminate on the 25th day of December, 1870, 
as stipulated in this contract, he will leave upon said place 
the same amount of provisions, and of the same kind and 
quality, which was on said place on the first day of January 
last. 
5th. That the amount already advanced by said J. B. Ross 
& Son, since the Ist day of January last, and a payment of 
$250 00, made by them this day in cash, shall be considered 
as advances under this contract. 

Finally. It is stipulated and agreed by and between the 
‘said parties, that the lease hereby made and entered into shall 
cease, and be determined whenever either of said parties 
shall fail to carry out the stipulations of this agreement, or ~ 
shall violate any of its provisions.” 

A dispute arose as to the performance of this contract, and 
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Ross & Son filed their bill against’ Robenson, averring the 
foregoing facts, and that the agreement was made in a spirit 
of generosity, to enable Robenson to pay said notes, and that 
Robenson violated it; that Robenson’s procuring the military 
interference with their attempted sale was in bad faith ; that 
this second agreement set out was made by them for the same 
generous purpose, after the military interference had been 
withdrawn, and after they had sold the property under the 
power of sale granted in said mortgage, and had purchased it 
for themselves, and upon their faith that Robenson would com- | 
ply with said contract ; that this contract was made soon after 
their purchase, and on the same day. They aver that they 
did comply with the contract, but that Robenson fraudulent- 
ly violated it, in that he had never paid the $500 00 rent for 
1868, did not deliver them all the cotton made on the Che- 
haw place, had misappropriated the money, etc., furnished 
him under said contract; that though they furnished him 
more than was necessary to carry on the farm, he had wasted 
much of it in foolish extravagance; he had not attended to 
the farm, and owes them for advances made under said con- 
tract $7,000 00; that he is insolvent, and a spendthrift; ° 
that they have no means of securing their said advances but 
the cotton crop of 1868, and yet that, because he demanded 
more money, and they would not supply it, he notified them 
that he would treat said contract as utterly void. They 
averred that this notice was given when the crop was about 
maturing, and with a fraudulent intent by Robenson to appro- 
priate the crop to his own use; that part of it would neces- 
sarily go to the laborers, and they Ross & Son, ought to have 
the balance under said contract. In order that they might 
get it, they prayed that Robenson be enjoined from disposing 
of any of the property, and that this farm be put into the 
hands of a Receiver, who should take care of the farm and 


stock, gather and sell the crops, and account. to the Court. 


To this bill was appended a statement of the account of 
Ross & Son against Robenson, from the 1st of January, 


1869, to the 17th of August, 1869, amounting to $8,305 16, 


credited by “proceeds 11 bales cotton,” 1st January, 1869, 
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$1,202 69, There are $2,609 81-100 of this account cov- 
ered by “merchandize” and “ freights,” without further 
specifications ; $2,533 46 is “balance from account of 1868” 
without more; the remainder of the account is as follows: 
“1869, January 1st, acceptance draft for mules, $1,600 00; 
22d, paid Schofield $5 00; 26th, acceptance of Wheeler draft, 
$228 27; March Ist, sight draft paid Stokes, $163 99; April 
1st, stamps on deeds, $6 00; 15th, paid John Mosely $18 50; 
17th, taxes paid by Stokes, $110 28; May 7th, cash $70 00; 
31st, money advanced by Stokes, $150 00 ; Sins 21st, pail 
Ramsey $30 00; August, 16th, 50 baibide corn at $1 25, 
$69 30; 17th, note for renewal life insurance, $130 55; Aug. 
17th, rent for 1868, $500 00.” 

On August 26th, 1860, without a hearing, the Chancellor 
granted the injunction as prayed for, and appointed one Tyson 
as Receiver, to take and keep said property till further order. 
Robenson answered the bill. He gave a history of the origin 
of the $6,000 00 notes, stated substantially as in Puheiee 
vs. Vason et al., 37th Georgia Reports, 66. He said the terms 


4 


of the- first agreement were fixed upon, but the agreement - 


was not executed, because some of the mules died, and all of 
the corn on the place was burnt before its consummation. 
Then Ross & Son attempted to sell the property under the 
power granted in the mortgage, but the sale of the plantation 
was stopped by the military order forbidding sales under 
judgments, etc. While they were so prevented from selling, 
~ said second contract was executed in pursuance of a written 
memorandum, agreed to between the parties; and in pursu- 
ance of that memorandum, he allowed the property sold, 
made his deeds and bills of sale to Ross & Son for the same, 
and they gave him a written power of redemption; that no 
money was paid to him at said sale, as purchase-money, but 
that all this was but one transaction, and not intended for a 
sale, but simply to secure Ross & Son’s claims against him, 
and was not made in a spirit of generosity, but because of 
the difficulty of collecting debts ; that Ross & Son were 
anxious to secure themselves by giving credit. He said that 
he in good faith, tried to comply with the contract, but they 
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furnished him provisions so scantily and so niggardly that 
he could only cultivate four hundred and fifty acres, when the 
understanding was, that he was to cultivate all of the farm, ' 
and they would not furnish him enough for tilling even that 
much properly; that he had no wagon, no gin gear; the 
fences, gin-house and negro-houses needed repairing, there 
was no crib for the corn, and Ross & Son knew these repairs 
were needed when the contract was made, and after, and re- 
fused to furnish the money to make them, and thereby cut off 
the crop greatly. He said he delivered them all the cotton 
made in 1868, except what the laborers owned, sending them 
even all that was raised on his son’s place. He answered 
that their account of 1868 was incorrect, but he could not 
say how, as they had not set out that account; as to the 
account of 1869, he said the $1,600 00 ought not to be 
charged to him, as Ross & Son held the titles to the mules, 
and claimed them as theirs; that $75 00 was paid Stokes for 
a pair of steers, which also belonged to Ross & Son; that 
the $70 00 cash, and the $150 00 advanced by Stokes, was 
on an independant contract and independant security given 
by Robenson to Ross & Son, and that he was not bound for 
the $130 00 for insurance. He denied all fraud on his part, 
charged that Ross & Son fraudulently withheld supplies to 
ruin him, and said that he gave them the notice charged 
simply to protect himself, and with no intention to avoid pay- 
ing their just claims against him. | 

He further averred, that the consideration of a part of 
said debt was slaves or their hire, and part was Confederate 
money, and part for taxes paid to the Confederate Govern- 
ment to carry on the late war; that there could be no recov- 
ery as to the two former, and only such amount asa jury — 
may find as to the last; that he had lost much by the war, 
which Ross & Son aided in carrying on, and he claimed the 
benefit of the Homestead Act against any recovery they 
might have against him. 

To this answer was appended, as an exhibit, copies of said 
memorandum and said contract, as to the privilege of re- 
demption, as follows: 
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“This memorandum of an agreement between J. B. Ross 
& Son, of Macon, and George F’. Robenson, of Lee county, 
witnesseth, that the said Robenson agrees to permit the said 
J. B. Ross & Son to sell his Chehaw plantation and the per- 
sonal property on it, or appertaining to it, within the next 
ten days; and also his real estate on Flint street, in the city 
of Albany, within the same time, and to make titles to the 
said J. B. Ross & Son to all of said property. And the said 
J. B. Ross & Son agree, in consideration of said sale and con- 
veyance to them, to enter into a contract with the said Roben- 
son, similar in all respects to that which they now have with 
him, made January 28th, 1868, except that, Ist. Said lease 
shall be for three years, instead of two years, from Ist of 
January, 1868.’ 2d. The cotton made on said plantation 
shall be delivered to G. M. Stokes, as agent for the said J. B. 
Ross & Son, at Wootten’s station. 3rd. The proceeds of the 
cotton shall be in each year applied to the payment of the 
advances of the said J. B. Ross & Son, and their rent, which 
shall be, for 1868, $500 00, for 1869, $1,100 00, for 1870, 
$800 00; and if the cotton does not realize a sufficient sum 
during the first year to pay advances and rent, the balance 
shall be paid out of the second year’s crop, and if a balance 
be due after the sale of that crop, said balance is to be paid 
out of the third year’s crop. 

The Messrs. Ross will, by agreement, bind themselves, 
in lieu of what they bind themselves to do in said agree- 
ment of 28th January, 1868, to make titles to two hun- 
dred and two and a half acres of land, constituting a part 
of said Chehaw plantation, and being the lot agreed upon 
between William H. Ross and the said Robenson, in January 
last, to some one in trust for George B. Robenson, minor son 
of George F’. Robenson, to insure the life of the said George 
F., Robenson, for the benefit of his son, for $10,000 00, un- 
til 25th December, 1870, to give said G. F. until 25th De- 
cember, 1870, the privilege of redeeming said plantation, by 
paying the principal and interest due on said J. B. Ross & 
Son’s mortgage on said place at this date, less $800 00, to 
pay Wright & Warren, by the 1st January, 1869, $1,000 00, 
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due them by said Robenson, and to pay to G. M. Stokes of 
Lee county, an amount, not more than $500 00, due him by 
the said George F’. Robenson, by 1st January, 1869. 

4th. The said parties will agree that said J. B. Ross & Son 
shall receive and control all-the cotton made upon said plan- 
tation up to 1871, and sell the same and appropriate the pro- 
ceeds, first to the payment of their advances, their rent and 
the amount expended by them in settling the claims of 
Wright & Warren, and of G. M. Stokes, as aforesaid. 

5th. That said parties agree to leave out of the contract to 
be entered into by them, the stipulations in their contract of 
the 28th January, 1868, as said stipulations are inconsistent 
with the agreement which they propose to enter into, and the 
furnishing by Robensén of eight mules additional. 

6th. The said Ross & Son, upon the delivery to them of 
the titles to the property to be sold, as aforesaid, and the exe- 
cution of agreement, herein provided for, will pay $250 00 
in cash to George F. Robenson, to be applied by him for the 
payment of supplies, and to be estimated as a part of the ad- 
vance of said Ross & Son. 

7th. That the agreement to be entered into, as herein pro- 
vided, shall be terminated whenever either party shall fail to 
carry out said agreement, or shall violate the same. 

This memorandum is designed simply to express the un- 
derstanding of the parties, as to the contract which they have 
agreed to make, after the sale of said property.” 

The contract was as follows: “It is hereby agreed that the 
sum of money for which George F. Robenson can redeem 
the Chehaw plantation, in Lee county, of J..B. Ross & Son, 
is the amount due in said George F. Robenson’s mortgage 
debt to said J. B. Ross & Son, as transferees of Gilbert & 
Vason, with interest on said amount to the 1st day of June, 
1868, less $800 00. 

May 30th, 1868.” 

Upon the coming in of this answer, Robenson’s solicitors 
moved to dissolve the injunction, and vacate the appointment 
of the Receiver, upon the grounds that the equity of the 
bill was sworn off, because, under the facts, there should not 
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have been any injunction, or Receiver, nor any Receiver at 
any rate, as injunction would be a complete protection to 
Ross & Son, and lastly because Tyson was an employee of 
Ross & Son, and therefore should not be the Receiver. 

At the hearing, Robenson’s solicitors read in evidence a 
letter, dated 30th July, 1869, from Ross & Son to Robenson, 
in which they wrote: “ We are not in a condition to make 
any additional purchases for the plantation. We have ‘to 

pay cash for wagons, and we haven’t it to advance, and you 
must manage to get through this year with what you have, 
When the plantation gets out of debt, then we can afford to 


make additional expenditures, but for the present we cannot “ 


advance anything for the plantation, only what is absolutely 


requisite to feed the hands and mules.” They also read a let- 


ter from Robenson to Ross & Son, dated August 17th, 1859, 
as follows: “I wish to have timber gotten out for cribs and 
will have to purchase lumber for the cribs, and also for other 
purposes, upon the plantation, and will have to hire a work- 
man and hands to assist in doing the work. You will please 
send me $250 00, with which I will endeavor, by economy, 
to have done the work that is now necessary to be done 
* * * *, Ttis absolutely necessary that the work should 
be done at once, and I can not do without the money ;” and 
the reply of Ross & Son, in which they said, “ until we re- 
ceive from it (the farm) what is already due us, we must de- 
cline furnishing only necessary supplies.” They also read 
Robenson’s reply to this, in which he averred his own good 
faith, charges that they had acted fraudulently, to cramp him 
and render him unable to comply with his contract, and closed 
by saying that because of their failure to comply, he should 
“treat the whole arrangement, made in May, 1868, as utterly 
void, on account of your (their) repeated violation of it.” 


Besides said deeds and contracts, many affidavits were read - 


proand con. The affidavits in behalf of Ross & Son went 
to show that Robenson was enriching that part of the land 
belonging to his son, at the expense of Ross & Son, that he 
had not taken proper care of the stock, fences, etc., that he 
only saved part of the corn crop, and that that part was 
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damaged, that Stokes had furnished Robenson for Ross & 
Son about $1,200 00 in merchandize. In reply, Robenson 
produced Stokes’ account, up to July 26th, 1869, that the 
Chancellor might see the articles bought, ete., and affidavits 
of various persons to show that the said repairs were neces- 
sary to the carrying on said farm and housing the crops, 
that rails were split but could not be hauled, for want of a 
wagon, and that so soon as the Receiver took possession he 
had built the crib which Robenson desired to build, ete. 

Argument was had, and the Court refused to dissolve the 
injunction, or to remove the Receiver. This refusal is as- 
signed as error. Whether the Receiver was an employee of 
Ross & Son did not appear. He was shown to have been 
the clerk of Stokes, and he certifies this record as Clerk of 
the Superior Court of said county. 


Wrieut & WARREN, F. H. West, for plaintiff in error, 
cited Irwin’s Code, secs. 265, 3043, 3092, as to Receivers ; 
secs. 3149, 3153, as to injunctions, and to show that this con- 
tract was a mortgage; Robenson vs, Vason et. al., 37th Ga. 
R., 66, and 9th Ga. R., 151. 


W. A. Hawxrns, Nespits & Jackson, for defendants. 
WARNER, J. 


On the state of facts disclosed by the record in this case, 
we will not control the discretion of the Court below in re- 
fusing to dissolve the injunction, and revoking the order ap- 
pointing a Receiver to take charge of and secure the crop 
and other property on the plantation, for the present year ; 
but if, in the discretion of the Court below, it should be ne- 
cessary to keep the property and plantation in the hands of 
a Receiver until the termination of the litigation between the 
parties, then, in our judgment, the complainants should be 
required to furnish all the necessary means and supplies to 
the Receiver to make a crop, and carry on the plantation for 
the ensuing year, as is specified in the written agreement for 
the lease of the premises, for the mutual benefit of the parties 


Vou, xL.—25. 
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interested, as stipulated in that agreement ; and in the event 

the complainants shall fail or refuse to do so, then, that the 

order appointing a Receiver should be revoked and set aside, 
Let the judgment of the Court below be aifirmed. 





CHarzes Roaers et al., plaintiffs in error, vs. Moort, JEy- 
Kins & Company, defendants in error. 


When the sheriff served Rogers with summons of garnishment, and the 
defendant in attachment filed his bond with security to dissolve the 
garnishment, aud the sheriff notified the garnishee that the bond had 
been filed and that the garnishment was dissolved, and the garnishee 
afterwards paid the money to the defendant in attachment, which he 
owed him, at the time the garnishment was served upon him, and the 
Court afterwards held that the bond given by the defendant in attach- 
ment was not in proper form, and that no judgment could be rendered 
upon it: Held, that the Court erred in allowing judgment to be en- 
tered up against the garnishee for the amount paid by him to the de- 
fendment in attachment, after the notice from the sheriff that the bond 
had been given and that the garnishment was dissolved. 


Dissolution of garnishment. Before Judge Worri1t, 
Muscogee Superior Court. May Term, 1869. 


Moore, Jenkins & Company sued William P. Turner and 
James T.. Persons, partners, under the style of William P. 
Turner & Company, and A. M. Allen, as agent, etc., sued 
said Persons. individually. In each case Charles Rogers 
was served with garnishment. Pending these actions Per- 
sons filed with the sheriff his bonds to dissolve said garnish- 
ment, and the sheriff addressed the following note to Rogers: 

“Mr. Cuartes Rocers—I have this day taken bond 
from James T. Persons and good security, in the case of 
Moore, Jenkins & Company vs. James T. Persons, in which 
you were garnisheed ; the garnishee is dismissed. Colum- 
bus, Ga., April 29, 1860. Yours, ete. 

. G. W. Martin, Sheriff.” 


Upon receipt of this note, Rogers paid Persons $337 65 
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which he owed Persons for cotton. Said plaintiffs respect- 
ively recovered judgments against said respective defend- 
ants. Moore, Jenkins & Company then proposed to enter 
judgment upon said bond against Persons and his security. 
The Court decided that the bond was not good, according 
to the statute, and refused to allow such judgment entered. 
The Court then gave time to Rogers to answer. He said 
he owed William P. Turner & Company nothing, but did 
owe Persons $337 65, arising from the sale of Person’s cot- 
ton crop of 1867, and that he had paid him after receiving 
said note from the sheriff. 

Moore, Jenkins & Company then proposed to take judg- 
ment against Rogers for said sum. Allen’s counsel and 
Rogers’ counsel both objected, but the Court allowed the 
judgment entered. Rogers’ counsel say this was error, be- 
cause said notice from the sheriff protected him. Allen 
contended that his claim was against Persons individually 
and for work of negroes who raised the cotton which brought 
the fund, and: that by an Act of Alabama, where Persons 
lived, these negroes had a special lien before anybody else 
on said fund. But he neither proved the facts stated nor 
produced any such statute. He also excepted to the Court’s 
judgment in favor of Moore, Jenkins & Company. 

(Nore.—After the argument had progressed till counsel 
for plaintiff in error was making his concluding argument, 
he moved to dismiss the writ of error, because he had not 
been served with a copy of the bill of exceptions. He ad- 
mitted that he knew this defect before the argument was 
begun, and intended waiving it, and therefore had not called 
attention to it till he concluded not to waive it. The Court 
held that his silence amounted to a waiver.) 


Witurams & Tuornton, by M. H. Buanrorp, for plain- 
tiff in error. 


- 


Preasopy & BRANNON, for defendants, cited Irwin’s Code, 
secs. 3488, 3255, 1908; 9 Ga. R., 319; 20 Ga. B., 386. 
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Brown, C. J. 


In the view we take of this case, it is not necessary to 
consider the question of the Alabama liens or the conflict- 
ing rights between the plaintiffs in attachment. The record 
shows that the sheriff, whose duty it was to levy the attach- 
ment, which was done in this case by serving Rogers with 
summons of garnishment, afterwards gave the garnishee 
written notice, that the defendant in attachment had given 
bond, and that the attachment was dissolved. After Rogers 
received this notice, acting in good faith, as we must pre- 
sume, as his answer was not traversed, he paid over to Per- 
sons, the defendant in attachment, the amount due him. 
At the next term of the Court, the defendant objected to a 
judgment on his bond, on the ground that it was not in 
legal form. This objection was sustained in favor of the 
defendant in attachment, and the Court then gave Rogers 
time to answer the summons of garnishment, which he did, 
insisting on the notice from the sheriff that- the garnish- 
ment was dissolved as his protection. And after hearing 
the answer, the Court allowed judgment to go against the 
garnishee for the sum due by him to the defendant at the 
time the summons of garnishment was served upon him by 
the sheriff. To this judgment Rogers excepts, and we think 
the exception is well taken. 

Attachments returnable to the Superior Courts are direc- 
ted to all and singular the Sheriffs and Constables of this 
State: Revised Code, section 3206. Section 3221 declares 
that service of the attachment by serving process of gar- 
nishment shall be as effectual for all purposes, as though 
the attachment had been served by levying the same upon 
the property of the defendant. By section 3243 it is pro- 
vided that, when an attachment has been levied upon the 
property of a defendant, it shall be the duty of the officer 
levying the same to deliver the property so levied upon, to 
the defendant, upon his giving bond with good security, 
payable to the plaintiffs in attachment, obligating them- 
selves to pay the plaintiff the amount of the judgment and 
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costs that he may recover in said case, etc. Section 3488 
of the Code declares that the defendant may dissolve the 
garnishment and have the same dismissed, upon filing in 
the Clerk’s office of the Court where the suit is pending a 
bond with security payable to the plaintiff, ete. 

Now, construe all these sections together, and it seems to 
be a reasonable conclusion that the sheriff to whom the at- 
tachment is directed, who may levy it by serving summons 
of garnishment, as was done in this case, and who may take 
bond from the defendant in attachment, and allow him to 
replevy the property levied upon, is the proper officer, in 
case the levy was by summons of garnishment, to approve 
the bond when tendered to dissolve the garnishment, and to 
file it in the Clerk’s office. The sheriff having received the 
bond in this case, and having notified the garnishee that 
the garnishment was dissolved and dismissed, and he having 

‘acted upon that notice, and paid to the defendant in attach- 
ment the amount he owed him, we hold that he is no longer 
liable. ! 

As this is not an action against the sheriff we express no 

opinion as to his liability. 
Judgment reversed. 





JAMES K. Repp, plaintiff in error, vs. Joun W. Dure, Or- 
dinary, defendant. in error. 


The Superior Courts of this State may, by writ of certiorari, correct the 
error of an Ordinary who, in term time, on a contest with parties be- 
fore him, grants letters of administration ‘* pendente lite.”’ 


Certiorari. Before Judge WorrILL. Muscogee Superior 
Court. June, 1869. 


Redd propounded a paper as the will of Owen Thomas, 
deceased, and Offered to prove it in solemn form, Sophia 
Hargroves, M. W. Thweatt-e¢ al., as heirs-at-law, filed their 
caveat. In this paper Redd, and another since dead, were 
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. Beli oe. Dore. 
named.as executors. After hearing the evidence the Ordi- 
nary allowed the paper (except a clause as to emancipation of 
slaves,) set up as Thomas’ will. The caveators appealed to 
the Superior Court. Then Redd and said Thweatt each pe- 
titioned for temporary letters of administration on said estate 
pending this litigation, Redd claiming it because he was 
named as executor in said paper, and Thweatt claiming it as 
heir-at-law. Without any proof of Redd’s unfitness for the 
office, the Ordinary granted the temporary letters to Thweatt, 
Redd, by certiorari, brought these facts before the Judge of 
the Superior Court and prayed a reversal of the Ordinary’s 
decision. When this certiorari was called, upon motion, the 
Judge dismissed it upon the ground that certiorari did not lie 
in such cases. This is assigned as error. 





IneraAmM & CRAWFoRD, WILLIAMS & TuornTON, RAm- 
seY & Ramsey, for plaintiff in error, cited sections 5173, 
5080, 236, par. 4, 3977,°2451, 2458, Irwin’s Code. 


H. L. Bennine, PEABsopy & Brannon, for defendant, 
relied on the same sections. 


McCay, J. 


This was a judgment of an Ordinary, during term time, 
with both parties, pro and con, before him, granting tempo- 
rary letters of administration. Will a writ of certiorari lie? 
The Constitution provides that the Superior Court shall have 
power by writ of certiorari to correct the errors of inferior 
tribunals: Constitution, art. 5, sec. 3, par. 2. It is true, 
the Code, section 3977, provides that the writ shall not lie in 
cases touching the probate of wills and granting letters testa- 
mentary and of administration. Another remedy, by way of 
appeal to the Superior Court, is provided, (Code, sec. 3553,) 
but this last section expressly excepts orders appointing tem- 
porary administrators. So that, by the Code, there is no 
remedy directly provided, unless a judgment granting tem- 
porary letters is not “a case touching the granting letters of 
administration.” But the Constitution gives the Superior 
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Court this jurisdiction, and that Court may exercise it, not- 
withstanding there is no reiteration of the power in the Code. 

In ordinary cases, temporary letters are granted by the 
Clerk or by the Ordinary as Clerk, (Code, section 377,) and 
perhaps no certiorari lies from the judgment of the Clerk, as 
he is a mere ministerial officer, and in this acts as a matter 
of course. But here was a judgment by the Ordinary, during 
term time, on an issue with contesting parties, and we’see no 
way to deny the right to certiorari but to deny a constitu- 
tional right. ; 

Perhaps the true solution of the conflict is to draw a dis- 
tinction between a temporary administrator proper, and an 
administrator pendente lite. The former is granted by the 
Clerk, only lasting until the next term of the Court of Ordi- 
nary, when letters are granted, and the latter is either granted 
by the Ordinary after a suit or contest has commenced, at 
term, or continued by him to last until the suit is decided. 
This was the old law. At any rate, we think the Consti- 
tution gives the right when the letters are granted by the 
Ordinary during term time, with parties contesting, and they 
intended to hold until the contest over the permanent letters 
is ended. And on this ground we reverse the judgment of 
the Court below. Judgment reversed. 





S. W. Bevcuer ef ai., plaintiffs in error, vs. D. F. WiLLcox, 
assignee, defendant in error. 


1, When the charter of a bank makes each stockholder individually 
liable for the redemption of the bills of the bank in the proportion 
which his stock bears to the whole capital stock of the bank, or to the 
whole indebtedness of the bank, a stockholder who has redeemed, by 
purchase or otherwise, an amount of the bills of the bank, as large as 
his personal liability, is no longer liable, and when sued as a stock- 
holder, he may plead that fact, and tender the bills in Court as a com- 
plete defense. If the amount of bills redeemed by him are less than 
the whole amount of his liability, they are good as a defense pro tanto. 

2. When a distribution of the assets of an insolvent bank is made ina 
Court of Equity, and some of the bill-holders have paid par for their 
bills, and others have bought them up at a heavy discount, each will 
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receive his part of the whole amount of the assets upon his bills, in 

proportion to the amount he paid for them. As the Code provides 

that a debtor to the bank making payment to the Receiver in such. . 

case, shall not pay the debt in the bills of the bank at a larger sum 

than he gave for them, if he bought them for less than par value, a bill- 
holder in the distribution of the fund will be held to the same equitable 
and just rule. And he must be a bona fide holder of the bills, and 
must state or show, as accurately as possible, the time when they were 
purchased, from whom they were purchased, and the amount paid, 
and in what paid ; and each claimant has the right to contest the show- 
ing made by every other one as to the quantum of consideration paid 
for the bills. 

When the bank is insolvent, distribution is to be made in the same 

order as prescribed in case of administration, to the extent applicable, 
except when special preference or postponement is given by law. In 
case of administration, creditors failing to give notice of their claims 
within the time specified after the publication of notice by the admin- 
istrator, lose no right to share equally in the distribution of the fund 
with other claims of like dignity, if they have brought their claims to 
the notice of the administrator, before distribution is made. They 
only lose the right to equal participation when the fund is distributed 
after the time fixed by the notice, and before they give notice of their 
claims, and the right to hold the administrator personally liable in 
such case. Apply this rule to the distribution of the assets of the in- 
solvent bank in the hands of the Receiver, and he is bound to dis- 
tribute the fund to all creditors of equal dignity in proportion to the 
amount of their respective claims. If notice is not given by any such 
creditor within six months after the publication of the notice required 
by law to be given by the Receiver, and the fund is distributed by the 
Receiver before he has notice of other claims, he is not personally 
liable, and the creditors to whom payment was made, are not liable to 
refund or contribute to those who did not give the notice within the 
six months. But he is bound to make the distribution among all the 
creditors whose claims are of equal dignity, in proportion to the 
amount due each, provided they give notice of their claims before the 
distribution is made. : 

4. In such distribution special preference is given by law to bill-holders 
over other creditors of the bank, and the distribution is to be made 
among all bill-holders whose bills have been brought in before distri- 
bution made, in proportion to the amount of the just claim of each. 

5. The stockholders of the Bank of Columbus are declared by the char- 
ter to be personally, individually and severally bound for the payment 
of the bills of the bank, without suit against the bank, to the creditors 
holding bills unpaid,.in the proportion that the stock subscribed for 
by each bears. to the whole stock of said bank. 

Under this provision of the charter the stockholders are sureties for the 
payment of the bills of the bank liable to be sued separately, but they 
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are not partners with the bank, and the law governing in case of part- 
nership is not applicable. 

6. Stockholders, who are bill-holders, share in the distribution of the 
fund as other billholders. But if the amount of the bills redeemed or 
owned by them, is reduced in this way below the amount of their lia- 
bility they can only set up the amount of their bills remaining unpaid 
as a defense to suits brought against them on their personal liability, 
and if they have not bills enough to meet their whole liability, they 
are liable for the deficiency. 


Assignment by Bank. Priorities of creditors. Before 
Judge JoHNSON. Muscogee Superior Court. May Term, 


1869. 


In 1868, Willcox, as assignee of the Bank of Columbus, 
filed a bill for direction, etce., against S. W. Belcher et al., 
the creditors of said bank. He averred as follows: On the 
3ist of March, 1866, the bank assigned to him all its prop- 
erty and effects, with instructions to convert the same into 
cash, pay the expenses of doing this, and his reasonable 
charges, and then to “pay and discharge the debts” of the 
bank “in accordance with the priorities established by law 
in cases where bank ¢harters are surrendered or forfeited,” 
and he accepted the trust. On the next day he gave notice 
for creditors to present their demands, notifying bill-holders 
that their priority of payment would cease unless the bills 
were presented within six months. Within the six months 
bill-holders, who were not stockholders of the bank, pre- 
sented bills amounting to $186,951 50, and bill-holders who 
were stockholders presented bills amounting to $228,278 00. 
Informal notice of $8,253 00 in other bills was given within 
the six months by persons not stockholders; $683 00 in bills 
was presented after the six months, and $57,520 00 of other 
bills are known to be outstanding, but have not been pre- 
sented. ‘There are depositors who deposited Confederate cur- 
rency, and took certificates payable in that currency. There 
are two judgments against him as assignee. The assets are 
insufficient to pay all of said demands. The difficulties pre- 
sented are these: The bill-holders who are not stockholders, - 
and who presented their bills within the six months, claim 
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that they should have priority in exclusion of all others to 
the full amount of their bills ; the stockholders who presented 
their bills within the six months resist this, and say they and 
said other bill-holders, who presented their bills within six 
months, should be so paid to the exclusion of all other bill- 
holders and creditors; the bill-holders who did not present 
their bills within the six months resist that, and assert that 
all the bill-holders, without reference to the time of present- 
ing the bills, shall'take the assets to the exclusion of the 
stockholders and other creditors. Again, the bill-holders 
who are not stockholders, say that he should at least pay 
them now such a dividend as they are entitled to, counting 
them as having no priority over any creditor; the depositors 
demand present currency on their certificates, but the Receiver 
thinks they should be razeed according to the Scaling Ordi- 
nance of 1865. 

Pending the bill, orders were granted, requiring the assignee 
to pay twelve and a half per cent. to each bill-holder who 
presented his bills within the six months, and ordering the 
realty, etc., of the bank to be reduced to cash. These orders 
were complied with, and a report was made, as required by 
the Court. None of the creditors denied any material part 
of the bill. Dr. Billing claimed for a deposit made before 
the war, for which he had sued and obtained a judgment at 
May Term, 1866, of said Court, and contended that as the 
bill-holders could hold the stockholders liable they should 
give way to his-judgment. William Dougherty set up that 
stockholders of the bank, who were its directors, had bought 
up its bills since said assignment at a nominal value, and 
contended that if they shared with the other bill-holders at 
all, they should take according to what they paid for the 
bills, and not according to the face of the bills. 

There being no issue of fact, the statements in the bill and 
the answers being taken as true, the parties agreed that the 
Chancellor should determine the matter without a jury, and 
decree accordingly. He decreed that $12,963 27 be first 
paid on account of the expenses of administering said assets, 
and that the assignee should pay out the balance of the fund 
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$147,479 37, to the bill-holders then before the Court, and 
to Dr. Billing, pro rata, in the proportion that the whole 
demands allowed ($579,016 37) bears to said fund; that the 
bills of the directors be withdrawn, and that the assignee 
note his payments on the bills, and report to the next term 
of the Court. 

Error is assigned because stockholders holding bills were 
allowed to come in on equality with other bill-holders ; be- 
cause all bill-holders were put on equality without regard to 
the time when they presented their bills; because Billing is 
allowed to share equally with the bill-holders. 


W. Douauerty, SmirnH & ALEXANDER, Moses & GER- 
RARD, for plaintiffs in error, said the stockholders, to the 
extent of their personal liability, stood in the position of 
partners, and should give way for the outside creditors: Irw. 
Code, sec. 19382; 8 Cow. R., 387, 392; 17 N. Y. R., 462; 
46 N. H. R., 374; 2 Wallace’s R., 10; 24 Barb. R., 87; 2 
Wend. R., 327; 2 Hill R., 265; 3 Hill R., 188; Ang & A. 
on Corporations, 17th sec., 591, et seq; 10 N. Y. R., 449; 
1 Comstock R., 47; 3 Conn. R., 52; 26 Barb., 207; 2 Denio 
R., 123; 10 Metcalf, 569, 574-5; 6 Rh. Island R., 154; 32 - 
N. H. R., 388,405; 26 Maine R., 191-6-7; 40 Pa. St. R., 
117, 122-8; 21 Peck R., 455; 2 Stoty’s R., 447; 17 Ohio 
R., 95; 5 Conn. R., 28; 17 Mass. R., 334. They do not 
become creditors by discharging their liability: 19 Mo. R., 
327; 43 Mo. R., 47; 24 Md. R., 527. Bill-holders who 
gave notice within six months, take before all others under 
this assignment: Section 1493, p. 8, Irw. Code; Acts 1842, — 
pamph., p. 30. The preference by assignment was good: 
Irw. Code, secs. 1493, 1495, 1499; 37th Ga. R., 611, 614; 
and no benefit thereby can accrue to its stockholders: Irwin’s 
Code, secs. 1492-3 ; 38th Ga. R., 245; Acts of 1866; Billings 
judgment gave him no lien. 


H. L. Bennrne, PEaBopy & Brannoy, L. T. Downine, 
for defendant, said that because there was here no forfeiture 
or surrender of a charter, the above reasoning was not appli- 
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cable: Irw. Code, secs, 1496-7-8; 37th Ga. R., 617. The 
stockholders holding bills are on footing of other bill-holders 
in like condition: 8th Ga. R., 468; Irw. Code, secs, 2120, 
2150, 2151; 4 Ga. R., 343; 5th Ga. R., 274. The price 
paid for the bills is not material: 26th Ga. R., 27. All 
might buy but officers and agents of the bank: Irw. Code, 
sec. 4363. The assignment was a virtual surrender: 17th 
N. Y. R., 96-7; 19 John. R., 456; 8 Cow. R., 387; 24 
Wend. R., 473. The rights of the first takers of the bills 
followed them into all hands: 20 Ga. R., 295; 26 Ga. R., 
17, 27; 18 Ga. R., 65, 419-20; 8 Cow. R., 387; 17 N. Y, 
R., 463; 18 Ib., 227. Am. L. R., No. 1870, p. 287. The 
charter is a contract: 19 Ga. R., 325. The stockholder’s 
personal liability makes him a surety: Acts, 1855-6, pamph., 
p- 99; this liability is several: 18th Ga. R., 420; 19th Ga, 
R., 328. If stockholder takes up enough bills to cover his 
liability, he is a creditor of the bank, etc.: 20 Ga. R., 295; 
8 Cow. R., 387; 17 N. Y. R., 463; 18 N. Y. R., 227. 


Browy, C. J. ‘ 


1. We are fully agreed that a stockholder of a bank, whose 
charter makes him liable for the payment of the bills of the 
bank, in the proportion which his stock bears to the whole 
capital stock of the bank, or to the whole indebtedness of the 
bank, who has redeemed by purchase, or in any other legal 
way, an amount in the bills of the bank as large as the amount 
of his liability, is fully discharged from all further liability, 
and may plead that fact, accompanied by a tender of the bills, 
in bar of any suit brought against him on his personal lia- 
bility to pay or redeem the ‘bills of the bank. We under- 
stand this to be the settled rule in this Court, admitted by 
the counsel on both sides, in this case, to be law. See 16 
Georgia, 217; 18 Georgia, 109. And why not? If each 
_ stockholder will redeem a like proportion, the whole liability 
is at once extinguished. At any rate, it is extinguished as 
to each, when he redeems his proportion. 

2. When the assets of an insolvent bank are. to be col- 
lected and distributed. by a Receiver, section 1496 of the 
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Code provides, that debtors are not, in such case, allowed to 
pay their debts to the Receiver, in bills of the bank at par 
value, unless accompanied by an affidavit that they are the 
identical bills received from the bank, by which the debt was 
created. Now it is admitted that this Bank is insolvent, and 
thé question is, how the assets shall be divided among the 
creditors. This Court in Collins vs. the Central Bank: et. al., 
1 Georgia, 461, lays down the rulé distinctly and broadly, 
that in the distribution of the assets of an insolvent bank, 
each bank bill should take in proportion to the quantum of 
consideration paid therefor by the holder, or claimant on the 
fund, and not that each bill should take in proportion to the 
value received by the bank for it, at the time of its emission 
by the bank, and that each holder or claimant should state 
the quantum actually paid therefor, on oath, in writing, ete. 
This rule, when the distibution is to be made in Chancery, 
seems to us to be sustained by reason as well as authority, 
and to rest upon the most solid and substantial equities. The 
Receiver has a claim against a debtor to the bank. The 
statute says he shall not be permitted to buy up the depreci- 
ated bills of the bank, at a heavy discount, and be allowed 
par value for them in his settlement with the bank, unless 
they are the identical bills received from the bank, by which 
the debt was created. If this is a sound rule, upon what 
reason can the bill-holder, who claims the fund when collected, 
be permitted to demand par value for bills which he pur- 
chased at ten cents in the dollar? A planter or farmer gave 
one hundred bushels of corn for $100 00 of the bills of, 
the Bank of Columbus, before the war, when they were 
worth par in the market, and circulated as currency. He 
has kept them ever since, and now lays them before the 
Receiver to claim his part of the assets of the bank for distri- 
bution. A broker since the war has purchased $100 00 of 
the bills for ten cents in the dollar, and brings them in to 
claim his part of the assets. What principle of equity or 
justice would say that he should share equally in the distri- 
bution with the creditor who paid one hundred cents in the 
dollar, and has lost the use of his money for several years 
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longer than the creditor who gave but ten cents in the dollar 
for his ? 

In analogy, the rule fixed by the statute, to govern in the 
payment of debts due to the bank, and upon the authority of 
the case of Collins vs. the Central Bank, we are very clear that 
each bill-holder takes his proportion of the whole assets of 
the bank only in proportion of the quantum of consideration 
paid by him for the bills, and that each should be required to 
state, on oath, in writing, that he is a bona fide holder of the 
bills, and to state as nearly as possible the amount he paid 
for them, and when, and to whom, and in what, it was paid ; 
and that every other claimant should have the right to con- 
test the statement made by each as to the quantum, or true 
value of the consideration paid by him for the bills. In this 
position also I understand the whole Court to agree. 

Section 1495 of the Code provides in case of an insolvent 
bank, that the order of paying off the debts shall be the same 
as is prescribed in case of administration, to the extent ap- 
plicable, except where special preference or postponement is 
given by law. Now it must be remembered that creditors 
who fail to give notice of their claims, within the time al- 
lowed after the notice published by the administrator, do not 
lose their equal participation in the funds of the estate with 
other claims of equal dignity, if their claims are brought to 
the notice of the administrator, before the distribution is 
made. They only lose their right to hold the administrator 
personally liable, if he has paid out the fund after the time 
expired, and before he had notice of their claims. But they 
may still be paid after the distribution, if there are assets in 
the hands of the administrator, and there are no claims of 
higher dignity unpaid. So in this case, if the Receiver goes 
on and distributes the fund, after the six months publication 
of notice, without knowledge of the claims of bill-holders, 
who have not presented their bills, he is not personally liable, 
nor will the more vigilant bill-holders, who have received 
the money on distribution, be held liable to refund, or to 
contribute to those. who did not give notice of their claims 
within the six months. 
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For aes reasons I : understand the majority of the Court 
to hold, that bill-holders who presented their bills after the 





-end of the six months, but before the distribution was made, 


share pro rata with the. other bill-holders who presented 
theirs within the six months, The object of the Legislature 
in this case, as in the case of administration, was to fix a 
time when the Receiver might safely proceed to distribute 
the fund without personal liability, and not to cut off credi- 
tors of equal dignity, and with equal equities, whose claims 
were presented before the distribution was made. 

4, But it must be borne in mind, that section 1495 ex- 
cepts cases from the general rule applicable to administra- 
tion, where special preference is given by law. And by sec- 
tion 1493, construed in connection with the former legisla- 
tionon this subject, and in the light of the former decisions of 
this Court, we all hold that special preference is given by 
law to bill-holders over all other creditors of the bank. See 
18 Georgia, 66. 

5. The stockholders of the Bank of Columbus are by the 
charter declared to be personally, individually, and severally 
bound for the payment of the bills of the bank, without suit 
against the bank, to creditors holding bills unpaid, in the 
proportion that the stock subscribed for by them, bears to the 
whole stock of the bank. It was contended in the argument, 
that the stockholders, under this provision of the charter, are 
copartners with the bank, and that, as such, they are to be 
postponed till all other creditors of the partnership are paid. 
I do not so understand the law. The stockholders are no 
more nor less than indorsers, or secureties, for the payment of 
the bills of the bank. 11 Georgia, 517. In this case they 
are sureties, liable to be sued separately, without first suing 
the bank. But they are none the less sureties on that ac- 
count. A surety to a joint and several promissory note may 
be sued separately, and in the first instance, just as the stock- 
holders of the Columbus bank may be under the charter. 
The corporation is a person in law entirely separate and dis- 
tinct from the corporators or stockholders, and they, in con- 
sideration of the credit given it by the bill-holders, become 
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sureties for the redemption of the bills. This is the nature 
and whole extent of the liability. Therefore the law of part- 
nership has no application to this case. 

6. But it is insisted that each'stockholder is liable to re- 
deem his proportion of the bills in circulation, that when he 
redeems a bill it is in extinguishment of his liability, and that 
he can not claim a share in the distribution of the assets, that 
the redemption of the bill by a stockholder is a payment of 
the bill, and it can not be used to claim any part in distribu- 
tion. If this rule be sound, all the bills of this, and prob- 
ably every other bank in the State, have no doubt long since 
been redeemed and paid off. For, in that case, no matter 
when a bill may come to the hands of a stockholder it is paid 
off and extinguished, and could not be afterwards used as a, 
circulating medium. And probably all the bills of the bank, 
or most of them at least, have, at some time, passed through 
the hands of the stockholders, as it is a well known fact that 
the bills are repeatedly paid into the bank, and paid out 
again in its daily transactions, 

I see no good reason why the bill-holders, who are stock- 
holders, may not present their bills and share equally with 
other bill-holders in the distribution of the assets of the bank, 
under the rules above laid down. Indeed, I do not see how 
we can investigate the question in this proceeding, who are 
or who are not stockholders. There may be many persons 
whose names now appear on. the books as stockholders, who 
are not such in fact, and are not liable for the redemption of 
any part of the bills. To exclude such bill-holders from 
participation in the distribution of the fund would do great 
injustice. And it is foreign to the objects of this bill to in- 
vestigate the question of the individual liability of each per- 
son who is charged to be a stockholder, or the extent of his 
liability. 

Again, such a ruling would do great injustice between 
stockholders themselves. Suppose the assets of the bank to 
be twenty-five per cent. upon the circulation, and that one 
half of the bills are now in the hands of stockholders, and 
that the stockholders who are bill-holders are denied any 
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participation in the assets, and what isthe result? The bill- 
holders, not stockholders, who hold half the entire amount of 
bills, and among whom the whole fund is distributed, will 
get fifty per cent. upon their bills. What then? The re- 
maining stockholders who had redeemed none of the bills 
are only liable to redeem that part of their half of the bills 
which was not paid by the assets of the bank. In other 
words, they are only liable to redeem half of their original 
liability, while the stockholder bill-holders have been obliged 
to redeem all of theirs. Thus by operation of the rule in- 
sisted upon, all the assets of the bank are applied to the ex- 
tinguishment of the liability of half of the stockholders, 
while the other half are left to redeem their entire liability. 
This is neither just nor equitable. The true rule, in my 
opinion, is to distribute the assets among all the bill-holders 
‘whose bills are presented to the Receiver before distribution, 
and leave the bill-holders who are not stockholders: to their 
remedy, against all the stockholders, on their personal lia- 
bility, for the balance. In this way, the questions of law be- 
tween them can be fairly adjudicated, and each bill-holder, 
who appears by the books to be a stockholder, will have a 
fair chance to defend himself, if he is not, in fact, liable as 
such. 
If by participation in the ussets, any bill-holder, should 
have the amount of bills held by him reduced below the 
whole amount of his liability, for his proportion of the bills not 
redeemed by the assets, he will be obliged to make up the 
deficiency by the purchase or redemption of other bills, or he 
will be liable for the difference. As this is a proceeding in 
equity, it is the opinion of the majority of the Court, and it 
is so adjudged, that the assets of the Bank of Columbus, in 
the hands of the Receiver, be distributed pro rata among all 
the bill-holders of the bank, whose bills are before the Re- 
ceiver, at the time he makes the distribution, in proportion 
to the quantum of consideration paid by each, without regard 
to the fact whether they are stockholders or not, and in pref- 
erence to all other debts of the bank. As the judgment of 
the Court below let in a creditor, not a bill-holder, to share 
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with bill-holders, and permitted all bill-holders to share ac- 

cording to the face of their bills, we reverse the judgment on 

these grounds, and send the case back with instruction that 

the distribution be made in conformity to this ruling. 
Judgment reversed. 


McCay, J., concurred as follows : 


1. An insolvent bank may make an assignment of its as- 
sets, and in so doing, it may, since the Act of 1865-6, prefer 
one creditor to another. 

2. As by the Code, section 1493, bill-holders are preferred 
creditors in the case of a bank, the charter of which has been 
forfeited, an assignment, providing that the assets shall be 
distributed, as is provided for mm cases of forfeiture of char- 
ter, is a preference of bill-holders, 


3. Under the Code, bill-holders, whether they have come © 


in within six months or not, and whether they be stockhol- 
ders or not, are entitled, if they come in before the actual 
distribution of the assets, in proportion to the consideration 
they have severally paid for the bills they hold. 


Warner, J., dissenting. 


On the 31st day of March, 1866, the Bank of Columbus 
made and executed a deed of assignment of all its property 
and assets, in trust, for the payment of its debts ‘‘ accord- 
ing to the priorities established by law, in cases where bank 
charters are surrendered or forfeited,” the bank being insol- 
vent. The Act of 1841, providing for the forfeiture of bank 
charters (the substance of which is incorporated into the 
Code,) declares “that the issues of such bank or banks 
shall first be paid off and redeemed, and the Receiver shall 
hold over and retain a sufficient sum to pay off said issues 
for a term not exceeding twelve months from the date of 
their appointment.” The time, as it will be seen, is limited 
by the Code to six months. The 1493d section of the Code 
declares that when a bank charter is forfeited it shall be the 
duty of the Receiver “to pay the creditors pro rata, semi- 
annually, according to the dignity of their claims, unless 
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there is sufficient to pay all ; to pay the holders of the bills 
before other creditors, if they give notice of their claims 
within sia months.” When the charter of an insolvent 
bank is forfeited or surrendered the bill-holder creditors 
thereof are entitled to priority of payment out of the assets 
of such bank so forfeited or surrendered, if they give notice 
of their claims within six months from the date of such sur- 
render or forfeiture, and are entitled to be paid before the 
other creditors of such bank. It was the true intent and 
meaning of the Bank of Columbus, in making the deed of 
assignment, that its bill-holder creditors who had given the 
six months notice should be jirst paid, inasmuch as their 
priority of payment is established by law ; and as the claim- 
ants on the fund arising from the assets of the bank claim 
under the deed of assignment, they are bound to conform 
to its terms and stipulations, in the distribution of that 
fund. Inasmuch as the bill-holder creditors of an insol- 
vent bank, the charter of which has been surrendered or 
forfeited, who have given notice of their claims within six 
months, are entitled under the law to priority of payment 
before the other creditors of the bank, a depositor being a 
general creditor of the bank is not entitled to share in the 
distribution of the fund with the bill-holder creditors, he 
being one of the “other creditors,” before whom the bill- 
holder creditor is entitled to be paid under the law. The 
bill-holder creditor who has given the six months notice 
being entitled to priority of payment under the law, the 
1495 and 1499th sections of the Code, were not intended to, 
and do not alter or defeat that priority of payment, but on 
the contrary preserve and protect it, in the latter part of 
both sections. 

The debts of an insolvent bank are to be paid in the or- 
der prescribed in cases of administration to the extent ap- 
plicable, except where special preference or postponement 
is given by law ; here, special preference is given by law, as 
well as by the deed of assignment, and therefore the gen- 
eral law in cases of administration is not applicable to this 
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By the ninth section of the Columbus Bank charter it ig 
declared that, ‘‘in case said bank should suspend payment 
of its bills on demand, or shall cease to do business, or said 
charter should become forfeited, the stockholders in said 
bank shall be personally, individually and severally bound 
for the payment of said bills, without suit against the bank, 
to any creditor holding bills unpaid, in the proportion that 
his stock subscribed for bears to the whole stock of said 
bank.” The stockholders of said bank who may have re- 
deemed and taken up the bills of the bank, to protect them- 
selves from liability as such stockholders, under the provisions 
of the ninth section of the bank charter, are not such bill- 
holders as the law contemplates, who are entitled to be paid 
out of the fund arising from the assets of the bank, before 
other creditors, unless they are the holders of the bills of the 
bank to an amount over and above their liability as stockhol- 
ders. In that event they stand upon the same footing as 
other bill-holders, as to the excess of bills held by them 
over and above the amount for which they were bound to 
redeem, as such stockholders, under their contract when 
they accepted the charter. To allow the stockholders who 
have taken up the bills of the bank in discharge of their 
personal liability, to take the larger portion of the fund in 
Court, as bill-holders in that capacity, and then to turn the 
real bona fide bill-holder over to a suit against the stock- 
holders for the deficiency which may be due them on their 
bills, whether solvent or insolvent, is not within either the 
reason or spirit of the law which gives to bill-holders special 
preference in payment thereof. The bill-holders who are 
entitled to participate in said fund are entitled to be paid 
therefrom only the value they paid therefor, in good money, 
at the time they became the holders and bona fide owners 
of said bills, and should be required to show the time when 
they became such holders and bona fide owners thereof. 
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Grorae H. Bryan, administrator, plaintiff in error, vs. 
Myra T. Hickson eé al., defendants in error. 


1. The State Courts will not enjoin persons from proceeding in the Uni- 
ted States Courts, nor will the United States Courts enjoin suits in the 
State Courts, except to enforce obedience to process already issued 
against suitors already in Court. (R.) 

2, A Court of Equity will not entertain a bill to marshal assets, on the 
ground that there are numerous claims against the estate, or that the 
estate is insolvent, or that the claims are charged to be complicated. 
There must be claims of doubtful right to be settled, or danger of 
serious injustice or other complications, in which the law, under the 
ordinary legal tribunals is incompetent to do adequate justice, and 
this must appear from the facts set forth, before a Court of Equity 


will interfere. 


Bill to marshal assets, ete. Demurrer. Before Judge 
JouNnson. Harris Superior Court. October Term, 1869. 


This bill, filed in January, 1868, was demurred to for want 
of equity, the demurrer was sustained, and that is assigned 
as error. Its averments were as follows: Bryan, in 1864, 
was appointed administrator of Thomas Hickson, deceased. 
The only heir is Myra T. Hickson, of Bibb county, Georgia. 
The estate was regularly appraised at $285,594 00 in Con- 
federate currency. The estate consisted of twenty-four hun- 
dred acres of land, seventy-seven slaves, and various personal 
property and assets, specified. Because of the perilous times, . 
Myra T., in August, 1865, to induce Bryan to become admin- 
istrator, agreed to allow him to take, as extra compensation 
for his services as such administrator, four per cent. upon the 
inventory after deducting the value of the slaves. He pro- 
ceeded to discharge the liabilities of the estate, and regarding 
it as perfectly solvent, in some instances he took up demands 
against it by giving therefor Myra T.’s note, with himself as 
her accommodation endorser, without any benefit to himself. 
On the 26th of December, 1864, he so took up a demand 
against the estate in favor of Elizabeth and Amanda David- 
son for $1024 00, besides interest. Upon this note said 
Elizabeth sued in Harris county, had that case marked dis- 
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missed, without paying the costs, and only to vex and harrass 
Bryan, sued upon it in the Circuit Court of the United States 
for the Southern District of Georgia, in the name of John 
W. Davidson, of Alabama, who is not, the bona fide owner of 
said note. He hopes to have said suit enjoined, and on legal 
grounds to dismiss it, having had all necessary pleas filed. 
When this is done Elizabeth and Amanda will again sue him 
unless restrained. There are other claims which fall under 
similar principles of” equity, which should be brought before 
the Court with suitable explanations that equity may be done. 
Thomas Gordon, of Catoosa county, as administrator de bonis 
non of James Simpson, obtained a decree against Bryan as 
such administrator, to enforce the vendor’s lien for the pur- 
chase-money of the most valuable portion of the lands of the 
estate for about $3,000 00, and has begun suit on the notes 
given for the purchase-money aforesaid, to enable him to 
recover his pro rata share of what may remain unpaid when 
said larids shall have been sold under said decree. 

Bryan did not reside on the plantation, Myra T. did, and so, 
for some time, did one Hanlon. He deceived her, and mar- 
ried her while he had another wife, and he and one Black- 
man consumed part of the estate, for which he asks they 
may account. Hanlon has fled to parts unknown; Myra T. 
has been divorced from him, and Blackman died in Texas, 
and his estate is unrepresented. But these expenditures 
were not beyond Myra T. Hickson’s position and station in 


society, and were afterwards charged to her in her year’s - 


allowance. This allowance, her dower, which was assigned, 
and emancipation of slaves, reduced said estate. Lee obtained 
a judgment against Bryan as administrator while he sup- 
posed the estate was solvent, and seeks to enforce that judg- 
ment, and a suit is pending against him by McGehee for 
$175 00. (A schedule of debts, and the description of them 
are exhibited.) Upon consultation with Lee and other cred- 
itors, Bryan suggested the necessity of filing a bill to mar- 
shal the assets; Lee said they thought if he would sell the 
property on credit it would bring enough to pay all, and they 
would wait. He did so sell, selling much of the property to 
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Myra T. Owing to the decline of cotton and other unfore- 
seen causes, he can not raise money from said sales, and all 
the proceeds and assets will not pay all the debts. 

He prayed that said Elizabeth and Amanda, and other 
creditors in like situation, be enjoined, and that the notes 
given to them be decreed to be demands against the estate 
only, that Gordon be enjoined on his common law action, 
that all other creditors be enjoined from further proceedings 
against him, that they all answer as to the nature and dig- 
nity of their demands, etc., that the assets be marshaled, and 
that he be instructed how to pay them out, and he be allowed 
his compensation and solicitor’s fees, and then be discharged 
from further liability. 

The inventory of appraisement, sale bills, and his returns, 
were all exhibited. The inventory, made the 15th of Octo- 
ber, 1864, footed up $285,594 00. Of this amount $140,- 
755 00 was for the slaves, $34,000 00 is for land, and the 
balance was for the usual personal property of a wealthy 
farmer. His returns showed that up to July 1st, 1866, he 
had received in cash for said estate $4,635 96, all of which 
he had paid out since the war; that from July 1st, 1866, to 
January Ist, 1868, he had received $3,730 24, and after 
taking out his payments and commissions, he owed the estate 
in cash $2,892 05. The exhibited claims against the estate 
footed up $6,266 45. They accrued in 1859 and 1864, and 
the intermediate years. Of these, the demand of Sampson’s 
estate was $3,000 00. Lee’s judgment was $1,575, with in- 
terest from October, 1867. 


B. H. Bienam, by Toos. WHITAKER, for plaintiff in error. 


Ramsey & Ramsey, H. L. Bennine, L. T. Downtne, 
for defendants in error. 


McCay, J. 


We have carefully read this bill, and are unable to see any 
error in the judgment of the Court below in sustaining the 
demurrer. So far as the complainant can get any relief he 
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has his remedy at law. He pleaded to each of the suits 
the same facts he sets up in his bill, and the remedy at law 
is just as complete as it is in equity. If by his own fault he 
has gotten into trouble, neither equity nor law will relieve 
him, and if his difficulties are such as excuse him, a Court of 
Law can do it as well as a Court of Equity. Various Acts 
of the Legislature, passed since the emancipation of the 
slaves, protect administrators in having made payments which, 
as it turned out, should not have been paid. If his case is 
covered by those Acts, he can plead them at law when it is 
attempted to make him personally liable. 

1. As to the injunction prayed, to prevent a suit in the 
Circuit Court of the United States, the State Courts will 
not enjoin persons from proceeding there, nor will the United 
States Courts enjoin suits in the State Courts, except to en- 
force obedience to process already issued against suitors al- 
ready in Court. 2 Story’s Equity, sec. 900, and cases cited. 

2. To make out a case for marshaling assets, there must be 
conflicting rights of doubtful character to be settled, pro- 
ducing danger to the administrator, or some complication, 
which a Court of Law has not the machinery to manage, 


This case presents no such difficulties, and equity has no juris- 


diction over it, Judgment affirmed. 





THE SouTH-WESTERN RAILROAD Company et al., plaintiffs 
in error, vs. OSCAR THOMASON et al., defendants in error. 


1, Railroad stock, under our law, is personal assets. 

2. When there are no debts unpaid, and the administrator of an estate 
illegally disposes of property of the estate, and is insolvent, equity 
will entertain a bill filed by the heirs-at-law to recover the property so 
illegally disposed of, or to decree an account of its proceeds. 

8. When an administrator, without authority, disposed, at private sale, 
of South-Western Railroad stock, and the same was, by direction of 
the administrator, transferred to the purchaser on the books of the 
company, and it is not known to the heir who is the present holder 
of the stock: Held, that as the company is bound to pay the divi- 
dends to the true owner only, it is a proper party to a bill filed to dis- 
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cover the present owner, and praying a re-transfer of the stock and an 


account of the dividend. 

4. Held further, That the present holder of the stock is also a necessary 
party, and when discovered by the answer, he must be proceeded 
against as such before any final decree can be had, either as to the 


transfer or the dividends. 


Equity. Private sale by administrator. By Judge CoLe. 
Bibb Superior Court. May Term, 1869. 


The bill of Thomason and others against said company, ' 
and Charles C. Usher averred as follows: In 1861, James 
‘Wakeman died in said county, seized and possessed of a large 
estate, real and personal, all of which, except some slaves, he 
gave by his will to his wife, who was his sole heir. Part of 
the personal assets of his estate were forty shares of the capi- 
tal stock of said company, then and yet, of the value of 
$10,000 00, and producing $1,000 00 annually. Mrs. 
Wakeman proved the will, qualified as its executrix, but did 
no more towards the execution of the will; nor did she reduce 
said stock into her possession. About twelve or eighteen 
months after her husband’s death, Mrs. Wakeman died intes- 
tate, leaving a large estate of realty and ‘personalty. Com- 
plainants and said Usher were her sole heirs, he being enti- 
tled to half of her estate, and they to the other half. 

Soon after her death said Usher became administrator on 
her estate, and administrator de bonis non upon the estate of 
Mr. Wakeman. He had no inventory of both estates made, 
obtained no‘order to sell any of the property, and has never 
made any returns as to either estate. In November, 1865, 
and March, 1866, Usher, combining with said company and 
some persons unknown, procured said company to take up 
and cancel the scrip for said stock, which still was in Mr. 
Wakeman’s name, and to issue new scrip therefor to said un- 
known persons, and to transfer said stock on their books 
where it stood in Mr. Wakeman’s name to said persons. This 
was done privately, without any order for its sale, without 
any advertisement or other step required by law. The com- 
pany paid the dividends on said stock to said transferrees. 
Neither Mr. Wakeman nor his wife owed any debts at the 
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dates of their respective deaths, and their estates, which Usher 
took, were worth $10,000 00, besides said stock. Usher is 
insolvent, They prayed a discovery as to Usher’s transfer 
of said stock, when, to whom, and by what authority, what 
dividends had been paid on it, when, and to whom, and in 
whose name the stock now stands no the books of the com- 
pany, and that the company issue to them scrip for half of 
said stock, and half of its dividends, which had accrued since 
Mrs. Wakeman’s death. 

The company demurred to the bill, upon the grounds that 
complainant’s showed no title to said stock, nor any equity 
entitling them to the relief prayed for; The demurrer was 
overruled, because of the charge as to combination between 
said defendants, This refusal to dismiss the bill is assigned 
as error. 


Lyon, DEGRAFFENRIED & Irvin, LAwToy, for plaintiffs 
in error, cited, as to complainant’s title: Irw. Code, secs. 
2211, 2247, 2543-7. The company acted legally—see its 
charter, Acts, 1845. 


WuittLeE & Gustin, B. H111, for defendant, replied that 
the company was responsible for wrong transfer: Section 
10, Charter; Acts, 1845, p. 132.' The private sale was ille- 
gal: Irw. Code, secs. 2513-14; Neal vs. Patten, of this term. 
The company can not suffer, so far as the corpus is concerned, 
by the decree: Ward vs. C. R. R. & B’k’g Co., 37th Ga. 
R., 515. 


McCay, J. 


1. Very much of the old common law distinction between 
real and personal property in the administration of the estates 
of deceased persons is done away with by our law. Realty 
is assets for the payment of debts. The administrator may 
sue for it, Code, section 2449, and in some cases he may even 
sue the heir for realty: Section 2450. So as to personal 
property. The heir may compel the administrator to deliver 
to him the specific property if there be no necessity to dispose 
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of it, and he is entitled to an attachment to compel its deliv- 
ery: Code, sec. 2558. When practicable, the Ordinary may 
order a distribution of the estate in kind: Code, sections 
2543 and 2545. 

Under these changes in our law we see no reason why the 
heirs may not file this bill to procure from the present claim- 
ants the specific effects illegally sold by the administrator, of 
which they would have been entitled had they no been put 
out of his hands, to a distribution in kind. If the facts set 
forth in the bil] be true, this is the ease. 

2. There are no debts to be paid, and the Ordinary would 
order such distribution in kind were the effects now in hand. 
Thereis therefore nothing in this objection to the bill. 

By the 2514th section of the Code, all sales by adminis- 
trators must be at public sale, (except annual crops sent to 
market,) and under certain circumstances, wild lands: Sec- 
tion 2516. Stock in a railroad company cannot therefore be 
sold except at public sale. If the administrator do sell at 
private sale, as he is not apparently proceeding to sell under 
the prescribed forms, the purchaser is charged with notice: 
Code, section 2586. 

We do not think the railroad company liable to these 
plaintiffs for the stock. Such is by no means the effect of 
the by-law prescribing the mode of transfer. Indeed, the 
transfer, as to other parties than the company, is complete 
without any transfer upon the books. If there were a bona 
fide sale, or if the sheriff were to sell, the law would compel 
the company to permit the transfer: Bailey vs. Strohecker, 
38th Georgia, 259. The transfer upon the books is only for 
the protection of the company; it may have liens upon the 
stock, or it may require this mode in order thaf its own man- 
agement may be complete and within its grasp. 

3. But whilst the railroad company is not liable for this ~ 
stock to the complainants, it is a proper party to a bill of this 
character. It has an interest in the decree. It is liable for 
any dividends it has paid or may pay to one who was not le- 
gally authorized to receive them. We hold, therefore, this 
bill is properly filed in Bibb county, and against the company. 
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4, We think, however, the present claimant of the stock 
is not only a proper but a necessary party. His interest is the 
principal interest sought by the bill to be affected. The bill 
charges, however, that the complainants do not know who 
the present claimant is, and one of the objects of filing the 
bill is the discovery of that fact. How else are they to find 
out? Nominally, these complainants are not stockholders, 
No stock stands upon the book to their names. They have 
not, therefore, prima facie, a right to examine the books as 
stockholders, and they have a right to file a bill to get that 
information. 

When the bill is answered, the present claimant of the 
stock must be made a party, when a decree can be had, fully 
settling the rights of the complainants as to the company, 
and to the other claimants. 

Judgment affirmed. 





TurNER Horton, plaintiff in error, vs. W. W. CLark, 
Executor, defendant in error. 


A judgment foreclosing a mortgage, is not within the Acts providing for - 


the dormancy of judgments. 

The Act of March 6th, 1856, providing that judgments shall be presumed 
paid off and satisfied, upon which no execution shall issue in seven 
years from the date of the judgment, or, if an execution has issued, if 
no entry be made on the same, within seven years, does not render 
said judgment dormant, but satisfied, and was suspended by the vari- 
ous Acts from 1860 to 1865, suspending the statutes of limitations. 


Dormant Judgments. Statute of Limitations. Before 
Judge GREEN. Newton Superior Court. September Term, 
1869. 


On the 3rd of October, 1860, a mortgage fi. fa. was issued 
in favor of Clark as executor of Conyers, against certain 
lands therein named, which Horton had mortgaged. No 
entry was made by any officer on said fi. fa. till it was levied 
upon said lands, on the 29th of October, 1868. Turner filed 





| 
































ATLANTA, DECEMBER TERM, 1869. 413 . 





Horton vs. Clark. 





his oath of illegality, averring that said fi. fa. was dormant, 
etc, All the other questions being waived, and that being 
submitted to the Court, he held that the fi. fa. was not dor- 
mant, and ordered the sheriff to proceed under the levy. This 
is assigned as error. 


P. L. Mynarr, for plaintiff in error, cited Cobb’s N. Dig., 
496, 498; 8th section of Limitation Act of 1856, pamph., 234; 
Irwin’s Code, sec. 2863; 19th Ga., 279; Battle vs. Shivers, 
39th Ga. R.; 7th Ga. R., 495. 


W. W. Cxark, for defendant, relied upon the last case 
cited and asked for damages, for delay. 


McCay, J. 


It was assumed, in the argument of this case, for the pain- 
tiff in error, that this Court, in the case of Shivers and Battle, 
39th Georgia, 405-416, had held the eighth section of the 
Act of March 6th, 1856, not a statute of limitations, and 
therefore not suspended by the various Acts from 1860 to 
1865, suspending the statutes of limitations, There are, it 
is true, some expressions there used indicating that the Court 
did not consider that section of the Act of 1856, a statute of 
limitations, but an Act regulating the lien of judgments. 
But a close inspection of that decision will show, that the 
Court distinctly decides in that case, that so far as the section 
alluded to prevents the revival of a dormant judgment, it was 
a statute of limitations, and therefore was suspended by the 
suspending Acts. The Court, in that case, says distinctly, 
page 407: “In a very fair sense, a provision that a judgment 
shall be presumed satisfied, may be called.a statute of limita- 
tions, since a judgment thus situated cannot be revived nor 
sued upon.” 

The 8th section of the Act of 1856, is in these words: 
“That no judgment hereafter obtained in the Courts of this 
State shall be enforced after the expiration of seven years 
from the time of its rendition, when no execution has been 
issued upon it, and when execution has been issued, after the 
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expiration of seven years from the date of the last entry up- 
on the execution, made by the officer authorized to execute 
and return the same. But all such judgments shall\be held 
and taken as fully satisfied and paid.” 

There is nothing said here of dormant judgments, nothing 
of the revival of such judgments, the language is broad, 
strong and positive;judgments without the entry, shall be 
presumed paid off and satisfied. There is no preamble here, 
as in the Acts of 1822 and 1823, reciting that creditors are 
defrauded and innocent purchasers damaged, by collusions 
and fraud, nor is there any proviso for the revival of the 
judgment, by scire facias, or by action of debt. It issimply 
said, the judgments shall be held and taken to be fully paid 
off and satisfied. 

We are inclined to think that while this Act was of force, 
a judgment, which was permitted by the plaintiff to lie, 
without the entries required, for seven years, did not become 
a dormant judgment but a dead, satisfied, judgment, and that 
this Act was intended to beget, between the plaintiff and de- 
fendant, the conclusive presumption that the judgment was 
paid. That whilst this Act operated, a dormant judgment 
and a dead judgment were the same thing, and, so far as I 
am concerned, I see nothing in the section which excepts 
mortgage judgments from its operation. 

The case of Butt vs. Maddox, 7th Georgia, 495, excepts 
mortgage fi. fas. from the Act of 1823, solely on the ground 
that the Act was intended, not to regulate the rights of the 
plaintiff and defendant, but the rights of third persons, and 
that it acted not on the judgment, but on the lien of the judg- 
ment, and that, as a mortgage fi. fa. does not get its lien 
from the judgment, but from the mortgage, the Act of 1823 
did not refer to mortgage judgments and executions. 

The Act of 1856 does not, in its terms, except mortgage 
judgments, nor does it contain any language from which it is 
to be inferred that it operates only upon the lien. Itsays the 
judgment shall be taken to be paid off and satisfied, and it 
makes no provision for the revival of the judgment. 

As was intimated in the case of Battle vs. Shivers, 39th 
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Georgia Reports, 405, we think the Act of 1856, this section 
was suspended during the war, and that a judgment without 
the entries required, was not presumed satisfied and paid off. 
The suspension of this section, however, just as its repeal 
would have done, left in operation the Act of 1823, which, in 
Battle vs. Shivers we held was not a statute of limitations, but 
an Act regulating the rights and duties of the plaintiffs in 
judgments towards each other and towards purchasers from 
the defendant, and was not suspended by the suspending 


Acts. 

Whilst the Act of 1856 was of force, the law relating to 
dormant judgments was swallowed up, as it were, by the law 
declaring that seven years, without the entries required, ren- 
dered a judgment satisfied ; but when that Act was suspended 
what was the result? Were vigilant creditors and innocent 
purchasers left without protection? Or was the law of 1823 
protecting them again in operation? Suppose a statute were 
passed declaring that a mortgage not recorded in three months 
should be absolutely null and void, whilst that statute was in 
force,'the present law declaring that such a mortgage is not 
good against innocent purchasers, would be obsolete. But if 
the supposed law were repealed, would not the former Act re- 
vive? Or if it were suspended, would not the same result 
follow? Such is the settled rule'for the construction of stat- 
utes: Sedgwick on Con. and Stat. Law, 129, 134. 

When the Act of 1856 was suspended, by what law were 
the rights of vigilant creditors and innocent purchasers reg- 
ulated? By the common Jaw; and under the Act of 1799, 
and up to 1811, judgments became dormant in a year and a 
day; by the Act of 1811 they never became dormant; by 
the Act of .1823 they became dormant in seven years, if no 
entry was made by the proper officer. In my judgment, we 
must stop at the next Act previously to 1856, which regula- 
ted the subject. If all statutes on the subject were repealed, 
then the common law would be of force, and this made a 
judgment dormant in a year and a day. 

We held in Battle vs. Shivers, that none of these regula- 
tions as to the dormancy of judgments were in any proper 
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sense statutes of limitations, and that the Act of 1823 was of 
force up to the adoption of the Code which contains substan- 
tially the same provisions as that Act. None of these Acts, 
for the dormancy of judgments, apply to judgments foreclos- 
ing mortgages, because they relate to the lien of the judg- 
ment only, and a mortgage judgment has no lien as a judg- 
ment. It gets its lien from the mortgage: 7th Georgia 495, 
We are clear, therefore, that a mortgage judgment, during 
the suspension of the Statute of Limitations, is not affected 
‘by want of the entries required once in seven years, and we 
therefore affirm the judgment of the Court in this case. 





\ 


JoHN W. Lewis, superintendent, plaintiff in error, vs. THEO. 
H. Turner, defendant in error. 


By the Act of April 18, 1863, all suits then pending, and brought after 
the adoption of the Code, against the Western & Atlantic Railroad 
for damages caused by the running of the cars, stand upon the same 
footing as suits against other railroad companies for such damages, 
and this, even though the damage for which the suits are brought was 
received before the adoption of the Code. 


Liability of Western & Atlantic Railroad. Retroactive 
Law. Before Judge Pope. Fulton Superior Court. May 
Term, 1869. 


Early in 1861, Turner brought case against Lewis, as 
Superintendent of the Western & Atlantic Railroad, return- 
able to April Term, 1861, of the Superior Court of said 
county. He averred, that on the 8th of July, 1859, he was 
employed by and acting as a fireman on an engine of said 
defendant, on said road, and was damaged by the sinking or 
opening of the track of said road, causing the engine to up- 
set and scald him; that he expended money for board, nurs- 
ing, etc., in trying to cure himself, but could not be cured, 
and was for two years wholly disabled from attending to 
business, suffered great pain, and was disabled for life; that 
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this upsetting of the engine was caused by the carelessness 
and negligence of the track-raiser, and other servants of de- 
fendant, over whom he had no control, and who did not work 
at the same work with him, but stayed upon said railroad to 
keep it in order, and they failed to do so, and allowed the 
track to get in such order as to upset said engine. 

The plaintiff proved the time, manner and extent of the 
injury, as stated, and that he wasa first class fireman, getting 
$2 00 per day, that he demanded payment according to the 
statute, and it was refused, and that his duties caused him to 
stay on his engine, while the track-raiser’s duty was to stay 
on his section of the road, and keep it in order, and that the 
road at that point had been some time in bad order, and that 
the track-raiser was discharged immediately upon the hap- 
pening of this occurrence. Here plaintiff rested his case. 
Defendant’s counsel moved for a non-suit. The motion was - 
overruled, the cause was argued, and plaintiff had judgment 
for $2,000 00 and costs. A new trial was moved for, upon 
the ground that the Court erred in refusing a non-suit, and 
because the verdict was contrary to the evidence, ete. The 
Court refused a new trial, and error is assigned thereupon. 


S. B. Hoyt, for plaintiff in error, said plaintiff ought not 
to have recovered, because he was injured by his fellow-ser- 
vants in the same work: 15th Ga. R., 349; 23d, 436; Pierce 
on Am. R., 286, 289: Story on Ag., sec. 453, (d) et seg.; 4th 
Metcalf, 49,57; 5th Exch. R., 357; 3 M. & W. R.,1; and 
asked the Court for permission to review Cannon vs. Rowland, 
Sup’t. W. & A. R. R., 34th Ga. R.,,422, and Cooper, Sup’t. 
W.& A..R. R. vs. Mullins, 30th Ga. R., 146. 


A. W. Hammonp & Son, for defendant, relied upon the 
two cases last cited, ete. 


McCay, J. 


This case turns upon the question whether it is included 
among the actions declared by the Act of April, 1863, to be 
well founded. That Act, though somewhat uncertain, was, in 
our judgment, intended to provide that suits then pending 
against the Western & Atlantic Railroad, if brought after 
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the adoption of the Code, should be decided upon the same 
principles as if they were against other railroads. In other 
words, such suits were to be decided as though the Act of 
1856 had included the Western & Atlantic Railroad. 

Previously to the Act of 1856, a servant could not recover 
from a railroad company for damages caused by another ser- 
vant. The Act of 1856 modified this rule, but that Act did 
not mention the Western & Atlantic Railroad, and this Court 
in Walker vs. Spurlock, 23d Georgia, 436, held that the Act 
did not apply to the State Road. By the Code, however, this 
road is put upon the same footing as other railroads: Code, _ 
secs. 969 and 970. The Act of 1863 seems to have been 
intended to make the Western & Atlantic Road liable as other 
roads, even though the wrong was done before the Code went 
into effect, provided the suit was pending at the date of the Act, 
and was brought after the adoption of the Code. The Code 
‘ was adopted in 1860, and went into effect Ist January, 1863. 
This suit was pending at the date of the Act of 1863, and 
was brought after the adoption of the Code, and is, therefore, 
included in that Act, although when the wrong was done no 
such suit could by law have been brought against this road. 
It is a retroactive statute interms, The Western & Atlantic 
Road belongs to the State, and it is no infringement of any 
private right for the Legislature to pass such a retroactive 
law. The State is the real party; the suit is nothing but a 
mode provided by law to ascertain what the State owes the 
citizen, on the principle that applies to private persons. When 
the judgment is obtained, it is only an authority to the rail- 
road officers to pay, since it will hardly be contended that 
the plaintiff could seize on the State’s property. 

We think the action maintainable under the Act of 1863. 
The Western & Atlantic Railroad is liable to one of its ser- 
~-vants for damages caused by the negligence of another servant, 
even though the wrong was done before Ist of January, 
1863, provided the wrong was done after the Act of 1856, 
and the suit was brought after the adoption of the Code and 
was pending at the date of the passage of the Act of April, 
1863. Judgment affirmed. ° 
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OC. WALLACE, Superintendent Western & Atlantic Railroad, 
plaintiff in error, vs. N. RosENTHAL, defendant in error. 


An understanding or custom between connecting railroads, that when 
the cars of one road are switched off upon the track of the other, the 
said other road is responsible for the freight, although receipts are 
not given till the freight has been examined, checked, and found all 
right, or the deficiency noted, is a good and valid custom as between 
the roads, but under section 2058 of our Code, does not bind the 
owner of the goods. The last company receipting for the goods ‘in 
good order,” is responsible to the owner if they are lost or damaged 
before examined and transferred to the connecting road. 


Common-carriers. Before Judge Pope. Fulton Superior 
Court. May Term, 1870. 


Rosenthal sued Wallace, as Superintendent of the Western 
& Atlantic Railroad, for loss of certain goods lost by said 
railroad. He obtained a verdict, and the defendant asked 
for a new trial upon several grounds, but a new trial was 
refused. But one point was passed upon by this Court. It 
appeared that the goods were shipped from Nashville, Ten- 
nessee, consigned to Columbus, Georgia, and were received, 
in good order by defendant at Chattanooga, and stolen in 
Atlanta. The question of dispute was whether said defend- ’ 
ant delivered them to the connecting road, the Atlanta & 
West Point Railroad, it being conceded that such delivery 
would exonerate the defendant. 

Dooxy, the Master of Transportation of said defendant, 
testified that defendant delivered the car containing said 
goods to the said connecting road upon the evening of its 
arrival in Atlanta, and said car was in the custody of the 
agents of the connecting road from Friday evening till Sun- 
day morning; that it was the duty of said connecting road 
to receive and transfer freight as soon as possible into their 
own cars, and this usually required from twelve to twenty- 
four hours; that when freight is checked out of a car the 
connecting road returns the car. 

JouN B. Peck testified, that he had been for twenty-one 
years connected with railroads, last as Master of Transporta-- 
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tion of the Western & Atlantic Railroad, and that the road 
in possession of goods, delivers to the connecting road, in 
Atlanta, by placing the cars containing the goods on the track 
of the receiving road, from which tiey are transferred into 
the cars of the connecting road; when the cars are put by 
the delivering road on the>track of the receiving road, the 
safe custody of the cars devolves upon the receiving road; 
according to custom, the delivery to the receiving road takes 
place when the cars containing the goods are placed on the 
track of the receiving road ;‘they are then guarded by the 
watchman on the receiving road until the goods are checked 
out, and the officers and employees of the delivering road 
have no custody of them whatever after the cars are so placed 
for a transfer of freight. If, in checking, out any goods called 
for by the manifest are missing, and the car shows no signs 
of having been broken open, or entered by an unauthorized 
person, the delivering road is liable for the deficiency, as it is 
presumed that there is an error in the manifest. But if 
the car is broken, or any signs of wrongful entry appear, the 
receiving road is held responsible, inasmuch as the car was in 
its custody, and the blame of the theft rests with its em- 
ployees. Connecting roads receiving goods by car loads are 
considered responsible for their safety until checked out, and 
they are checked out to see that they agree with the freight list, 
and to fix “shortage,” if there be any, upon the proper road. 
The receiving road is responsible for goods whether in good 
or bad order, and if the receiving road fail to guard the cars 
delivered to it, it pays for the loss anyhow. « 

The Agent of the Georgia Railroad at Atlanta testified to 
the custom about as laid down by Peck, “except when the 
car is necessarily kept over all night before the freight is 





’ checked out,” and with this addition, “connecting roads hold 


themselves responsible only for such goods as are checked 
out in good order, unless it can be shown that the damage 
occurred on their road; if the loss cannot be located, it is 
prorated.” 

The Agent of the Macon & Western Railroad Company 
at Atlanta testified, that the receiving road only holds itself 
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liable for goods checked out in good order, except when it 
appears that the car has been broken open while on their 
tracks, and with him agreed the Agent of the Atlanta & 
West Point Railroad Company at Atlanta. 

On Sunday morning the car was sent back to the Western 
& Atlantic Railroad, a window in it was loose, and goods 
had been stolen from it. 

The Court charged the jury that when freights pass over 
different connecting roads, the last roads receiving the goods 
as “in good order,” is liable to the consignee for any loss or _ 
damage done to the goods; if defendant received the goods, 
as one of a line of connecting roads, the burden is upon de- 
fendant to show that the goods were delivered to the next 
connecting road in good order. It is said that this charge 
is erroneous, and that the Court should have charged that 
the delivery of the car to the connecting road in apparent 
good order would be presumptive evidence of the good order 
of the contents of the car. 

When the cause was called for a hearing here, a motion was 
made to dismiss the bill of exceptions, because the errors 
were not specified in it. The errors were specifically set out 
in the motion for a new trial, and the complaint in the bill 
of exceptions was the refusal of a new trial. The motion 
was overruled, 


Farrow & Srupson, P. L. Mynarv, for plaintiff in error. 


CoLuiER & Hoyt, for defendant in error. 
McCay, J. 


Various questions are made in this bill of exceptions upon 
the rulings of the Judge as to the admissibility of testimony, 
which we do not pass upon, because we think that had the 
evidence been admitted, it would not have made out a defense 
against the claim of the plaintiff below. 

Let it be admitted that the Western & Atlantic Railroad 
received these goods in good order at Chattanooga, brought 
them to Atlanta, and that the car containing them was 
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switched off the track of that road upon the track of the 
Atlanta & West Point Road, and was taken charge of by 
the latter road. Let it be admitted, also, that, by the custom 
of the roads, the Atlanta & West Point Road became respon- 
sible for the freight thus in their charge. Now add to this 
what also appears in evidence, to-wit: that by the custom of 
the roads goods are not receipted for until the checking clerks 
have compared the freight with the bills, and found all right, 
etc.. Under such circumstances we do not think that, under 
our law, the Western & Atlantic Road has relieved itself 
from the obligation it has taken upon itself by the proof. 


Section 2058 of the Code provides that in the case of through: 
freight over connecting railroads, the last road recetpting for . 


the goods in good order, should be responsible to the owner 
for loss or damage of them. We do not say that the West- 
ern & Atlantic Railroad was bound to procure an actual 
receipt from the Atlanta & West Point Road, but it was 
bound for the goods to the owner until, by the custom of the 
roads, it was entitled to such a receipt. This, it is admitted, 
was not, until there had been an examination by the mutual 
clerks, and the freight found all right. The object of the 
statute was to fix the “receipt” as the evidence of delivery 
in “good order,” and protect the shipper from the expense 
and trouble of seeing settled just such disputes as perhaps 
exists in this case between the roads. 

When the car is switched off, the road upon whose track 
it is becomes “ responsible,” not to the owner of the freight, 
but to the owner of the car; that road must take care of it, 
and if any damage happens, the road from which the car last 
came has its remedy. There is no delivery of the goods un- 
til, under the custom, the road to which they are delivered 
has given a receipt, or is, by the custom, bound to give it. 
This, as we understand the proof, is not until the checking 
clerks have examined the freight, compared it with the lists, 
and found all right. When this has been done the connect- 
ing road receipts for the goods, or is bound'so to do. Until 
this takes place, we hold that the last road giving the re- 
ceipt is bound to the owner. We think this is the meaning 





108 Pais 


























ATLANTA, DECEMBER TERM, 1869. 423 








Dever vs. Akin. 





of the Code. These rdads may make a custom good among 
themselves, they may make themselves responsible to each 
other, but they cannot drive the shipper to litigate their con- 
troversies. By the law he is entitled to a receipt, or to such 
a performance by the last read receipting, as entitles him toa 
receipt from the next road. This, as the proof shows, the 
Western & Atlantic Railroad has not complied with; there 
had been ‘no examination by the checking clerks, and no 
transfer. 
Judgment affirmed. 





James T, DEVER, plaintiff in error, vs. WARREN AKIN, de- 
fendant in error. 


D. was indebted to F. for slaves bought of him, and F. was indebted to 
P. for land, and by mutual agreement of the three, D. gave his note 
to T., the amount of the several debts being the same. This is a no-— 
vation.’ The debt from D. to F. and from F. to T. are at an end by 
the new contract between D. and F., and the consideration of this 
contract is, on the part of T., the satisfaction of his debt on F., and 
on the part of D. the satisfaction of his debt to F. 

2. It is not a good objection to a verdict as evidence that it does not 
show that it was rendered by a full jury, nor toa fi. fa. that it was 
issued by the Clerk’s deputy and had no seal of that officer upon it. (R.) 

8. When the parties are at issue on the facts set forth in an affidavit of 
illegality to an execution, the defendant in fi. fa. cannot set up new 
grounds of illegality not contained in his affidavit. 

4. A charge of the Court that does not harm the party complaining of it, 
is not a ground for a new trial, even though the charge be wrong. 


[See concurrence of WarRREN J., and dissent of Brown C. J.] 


Slave debt. Constitutional law. Evidence. Before Judge 
Biesy. Polk Superior Court. January Term, 1869. 


In February 1862, Dodd obtained a judgment against 
Dever and afterwards transfered it to Akin. In December 
1868, Akin, seeking to enforce payment, Dever filed an oath 
of illegality averring that the fi. fa. was proceeding illegally, 
because the consideration of the debt upon which said judg- 
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ment was founded (a note payable to one Tumlin), was slaves 
and that it was therefore against the Constitution of 1868 to 
enforce said fi. fa. Akin denied that such was its considera- 
tion, and upon this issue a trial was had. 

Akin tendered as evidence the original petition, process 
and verdict, signed by one as foreman of the jury, and the f. 
fa., which was signed by a deputy clerk and had no seal of 
office on it. The verdict was objected to because it did not 
show that it was rendered by a jury of twelve men, and the 
ji. fa. was objected to because it was not signed by the Clerk, 
and for want of a seal or scroll in lieu of a seal. These ob- 
jections were overruled, the papers were read to the jury and 
Akin closed. Defendants counsel asked for a verdict upon 
the idea’ that Akin had not made out his case. The motion 
was overruled. 

Defendant then testified that the note on which the judg- 
ment was founded, was given for and in consideration of 
slaves bought by him from one Freeman, who requested him 
to give his note to Tumlin for the amount specified in this 
note, and defendant did so; Freeman owed Tumlin that 
amount for land and stock (as defendant understood from 
them.) Defendant understood that Tumlim had sold to 
Freeman land and horses and that Freeman was owing Tum- 
lin the amount of the note which defendant gave to Tumlin 
at Freeman’s request. 

Tumlin’s evidence in behalf of Akin was, that the note 


sued on was given to him in exchange for a note which he 


held on Freeman for the same amount, which was given to 
him by Freeman for land bought of Tumlin; he, Tumlin, 
understood at the time of the exchange, from Freeman and 
Dever, that Dever owed Freeman for slaves, and Dever gave 
Tumlin his note in place of Freeman’s, which Tumlin held 
for the purchase-money of land. 

The Court charged the jury that if Freeman bought land 
from Tumlin and owed him for it, and Dever bought slaves 
from Freeman and owed him for them, and, in this state of 
facts, it was arranged by and among the parties that Dever 
should give his note directly to Tumlin, then Dever stood in 
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the place of Freeman as to Tumlin, and the consideration of 
such note given by Dever to Tumlin was not slaves, but was 
the note held by, Tumlin on Freeman which was given for 
land, etc., and, if such were the facts, the jury should find 
for Akin. He further charged that the proviso of the 17th 
section of the fifth Article of the Constitution of Georgia, on 
which Dever rested, was unconstitutional and void. 

The jury found against Dever. His counsel complain that 
the Court erred in admitting said record and fi fa., and in 
each branch of said charge. 


E. N. Broyies, Bhance & THompson, UNDERWOOD & 
RowELt, for plaintiff in error. 


W. Axi, L. E. BLecKLE&y, for defendant in error. 


McOAY, J. 


1. The consideration of the note on which this fi. fa. was 
founded was in no sense, even according to the defendant’s 
own testimony, the slaves which he had bought from Free- 
man. The true consideration moving him to give the note, 
was the debt which he owed Freeman, and the consideration 
moving Z'umlin to take the note was the loss to him of his 
debt against Freeman. It was not the fact that Dever had 
gotten negroes from Freeman that induced him to give this 
note. It was the fact that he owed Freeman a debt, and 
Freeman was willing to discharge that debt if Dever would 
give his note to Tumlin. The fact that Dever’s debt to Free- 
man was for negroes, had nothing to do with it. If Tumlin, 
in consideration of Dever giving this note, discharged the 
debt which Freeman owed him, it makes no difference whether 
the debt from Dever to Freeman was a good or a bad debt. 
The note to Tumlin would be a valid debt, even if he, Dever, 
got no advantage at atl from the transaction. The loss to 
Tumlin of his debt against Freeman would be a sufficient 
consideration, would in fact be the consideration, and the 
rights of the parties in this case turn on just this question, 
to wit: do the facts of this case, as they appear in the record, 
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+ show, conclusively, that Tumlin, by the transaction as it is 
admitted to have occurred by both the witnesses, lost his 
right to go against Freeman on his debt for the land, ete. ? 

» Suppose after this transaction Tumlin had sued Freeman 
on the land debt, surely Freeman could have replied, in the 
very words which Tumilin uses in his testimony in this case; 
“You exchanged the debt you had on me for the debt I had 
on Dever, and you took his note for the amount,” or he could 
have replied in the words of Dever: “Dever owed me and I 
owed you, at my request and with your consent, Dever gave 
his note to you for the amount.” So, too, if Freeman had sued 
Dever, he could have replied: “at your request I gave my 
note to Tumlin, he has it, and if I pay you, I would still have 
to pay the note I gave to Tumlin.” 

It is contended, however, that notwithstanding Dever could 
successfully make this reply to an action by Freeman against 
him, that it is yet true that the nete from Dever to Tumlin ° 
has no other consideration than the slaves, that the change 
of obligees does not change the consideration, that the only 
thing moving Dever to make the note was the negro slaves, 

| If there was no loss to Tumlin, I am inclined to think this 

| reasoning would be correct. The mere fact that the debt from 
| Dever to Freeman was at an end, would not alter the consid- 
eration of the new note. In other words, if Tumlin only took 

Dever’s note as an additional security for his debt due from 

Freeman, however the debt from Dever to Freeman might 

be at an end, the consideration of the new note would be the 

same_as the old one. 
If Freeman should pay his debt to Tumlin, he would have 

a right to the possession and control of the Dever note. But 

it is to my mind absolutely conclusive, from the evidence, 

that the necessary legal effect of the transaction, as it is proven 
to have taken place, was to discharge the debt due from 

Freeman to Tumlin. Tumlin swears that he “exchanged” 

his debt on Freeman for the note on Dever, that he took 

Dever’s note “in place” of Freeman’s. 

It is true Dever does not say so much. He merely says, 
that, Freeman owing Tumlin and he, Tumlin, at Freeman’s 
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request, gave Tumlin the note for the amount. He does not 
say whether there was any giving up by Tumlin of his debt 
on Freeman or not. 

It is contended that, as it does not appear from Dever’s 
account that there was a giving up by Tumlin of his debt on 
Freeman, it was the right of the jury to pass upon the ques- 
tion, and the Court erred in his charge, as he did not tell _ 
them that it must appear, from the proof, that Tumlin gave 
up his claim on Freeman. It must-be noticed, however, that 
Dever does not deny that Tumlin was to give up his claim 
on Freeman. He. simply says nothing about it. He states 
the fact, that he owed Freeman and Freeman owed Tumlin 
and at Freeman’s request he gave his noteto Tumlin. So- | 
far as the evidence of Dever goes, it has no bearing at all 
upon the question whether or not Tumlin gave up his debt 
on Freeman by affirmative agreement. Dever’s testimony 
does not deny it or affirm it. But Tumlin’s evidence is con- 
clusive on this point. He says he exchanged debts, he took 
Dever in place of Freeman. He does not contradict Dever. 
He states a fact about which Dever says nothing, and about 
which, it is probable, at the time, he cared nothing. The 
jury and the Court were bound to take this evidence for true. 
It was under oath, it was uncontradicted, it was in perfect 
harmony with the transaction. 

Dever’s statement that the note sued on was given for 
slaves, is necessarily to be taken with his own explanation of 
what he means by it; and when thus taken, it is in perfect 
harmony with Tumlin’s statement. He, Dever, states the 
facts so far as he knows them. What is the effect of those 
facts is a question of law, and his statement that the consid- 
eration of this note was slaves, is a conclusion of law and not 
evidence. 

The jury, under the uncontradicted facts, were bound to 
come to the conclusion that Tumlin gave up his debt on 
Freeman, because he so swore, and there was not a particle 
‘of evidence to the contrary. If this be so, the facts of the 
case fully justify the charge of the Judge on this point. 
The consideration of the new note was wholy different from 
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either of the others. The loss to Tumlin of his debt on Free- 
man, and the discharge of Dever’s debt to Freeman, was the 
consideration, and the jury was bound to so find. 

But in our judgment it was not necessary to prove, affirma- 
tively, an agreement between Tumlin and Freeman that the 
land debt should be discharged or satisfied in this way. The 
discharge, satisfaction, of both the old debts follows, by 
operation of law, the giving of a new note under the circum- 
stance set forth in the charge of the Judge. This is not the 
case of a creditor taking from his debtor the note of a third 
person with nothing more. In that case, although the doc- 
trine is disputed, (Chitty on Contracts, 661 and Notes,) yet 
the weight of authority and our Code undoubtedly is, that 
the debt is not discharged unless it beso expressly agreed. 
Peter vs. Beverly, 10 Pet. 567; Code sec. 2816. But here 
the three parties come together. Freeman declines to take 
Dever’s note and Dever gives his note to Tumlin. Freeman 
has no evidence at all of any debt from Dever, and Tumlin 
has Dever’s note payable to himself. Had the parties sim- 
ply intended to strengthen Tumlin’s security, it is hardly 
conceivable that. it would have been agreed all round that 
Tumlin should be the payee in Dever’s note. On the sup- 
position that Tumlin keeps his debt on Freeman, the strange 
fact would exist, that Tumlin has two notes payable to him- 
self, of different persons, for the same debt. Such a result 
is not presumable. It is contrary to the first principles of 
human nature. Had it not been the clear intent of the par- 
ties that there should be a novation, Freeman would have 
taken some showing. Assuming that the debt from Free- 
man to Tumlin still existed, we make Freeman guilty of the 
folly of consenting that Tumlin shall take Dever’s note pay- 
able to himself and keep also his, Freeman’s, note. This is 
the very case put by Butler, J. in Patlock vs. Harris, 3 T. 
R., 180. “Suppose A owes B £100, and B owes C £100, 
and the three meet, and it is agreed between them that A 
shall pay C the £100. B's debt is extinguished and C may 
recover that sum against A.” 

That case, as well as the case at bar, is not the mere trans- 
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fer of a debt or delivery of the evidence of it from one man’ 
to another. It is an agreement that the debtor is willing to 
pay the debt to a third person. Without doubt, to make a 
good novation between three, the two original debts must be 
discharged. If the original debts still exist, it is no nova- 
tion; but, like any other agreement, this discharge may fol- 
low, from the nature of the transaction, and it need not be 
proven that there was a distinct agreement to discharge. If 
the new promise is ‘not a collateral one, that is, not a mere 
agreement to pay on the failure of the debtor, but to pay 
directly, then it is a novation. 

2. As to the objections to the fi. fa. for want of a seal and 
because it is signed by the deputy clerk, etc. We think 
(and in this the Court is unanimous,) they were rightly 
overruled. They would not, in our judgment, be good if 
they had been taken in the affidavit. 

3. But here the parties were at issue on the facts set forth 
in the affidavit, and it was not competent for the defendant, 
on the trial of that issue, to make new objections to the fi. fa. 
- orjudgment. The fi. fa. was not evidence to be introduced 
by the plaintiff. It was the paper, the Court’s own order, 
which the affidavit undertook to impugn, a part of the plead- 
ings, and was before the jury as a part of thereof. 

4, Without doubt the Court erred in charging that the 
plea to the jurisdiction was not good. Had there been any 
possible dispute as to the effect of the “exchange” of debts, 
as testified to by Tumlin, this error of the Court would de- 
mand that the judgment be reversed. But if we have come 
to the proper conclusion as to the novation, this charge, 
though wrong, did no harm, because there was no evidence 
to support the plea; of the facts there is no disptue. Tumlin 
and Dever agree in every particular. Itis true Tumlinadds , 
a fact which Dever says nothing about, but which is perfect- 
ly in harmony with Dever’s statements. Dever’s assertion 
that this note was given for negroes.is to be taken with all 
he says. Taking all he says, we are of the opinion that, as 
a conclusion of law, it was not so given, and there was, there- 
fore, no evidence for the jury to consider under the plea. 

Judgment affirmed. 


v 
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WARNER, J., concurring. 


It appears from the record, that in the year 1862, a judg- 
ment was obtained in favor of Dodd, as bearer, against 
Dever, ona promissory note made by Him on the 10th day of 
December, 1860, payable to William Tumlin, or bearer, for 
$1071 34, which judgment was assigned to Akin, the plain- 
tiff. On the 1st of December, 1868, the defendant made an 
affidavit of illegality to the execution issued on said judg- 
ment, on the ground that the note on which the judgment 
was founded was given for negroes. On the trial of the 
issue formed upon this affidavit of illegality in the Court 
below, the following facts are disclosed by the record: Dever 
owed Freeman the amount of the note for negroes purchased 
of him. Freeman was indebted to Tumlin the same amount 
for land purchased from him, and at the request of Freeman, 
Dever, the defendant, executed his note to Tumlin, all par- 
ties consenting to this arrangement. Tumlin swears that he 
received Dever’s note in exchange for Freeman’s note given 
to him for land, Dever being indebted to Freeman for ne- 
groes, that he took Dever’s note in place of Freeman’s note, 
which was given to him for land. The Court charged the 
jary “that if Freeman bought land from Tumlin and owed 
him for it, and Dever bought negroes from Freeman and 
owed him for them, and in this state of facts it was arranged 
by and among the parties, so that Dever gave his note imme- 
Aliately to Tumlin, then Dever stood in the place of Freeman 
to Tumlin, and that the consideration of thé note given by 
Dever to Tumlin was not a slave or slaves, but the consid- 
eration of the note was the note held by Tumlin against 
Freeman which was given for land, and that if the jury be- 
lieve the facts to be as above supposed, it would be their 
duty to bring in a verdict in favor of the plaintiffin fi. fa. 
and set aside the illegality.” According to the facts as dis- 
closed by the record, there was a novation of the original 
contract between Freeman and Dever by the introduction of 
a new party, to whom Dever obligated himself to pay the 
amount due by Freeman to Tumlin for land, and as declared 
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by the 2682d section of the Code, the original contract be- 
tween Freeman and Dever, the consideration of which was a 
slave or slaves, was at an end ; and being at an end, it was 
in contemplation of law extinguished ; and the charge of the 
Court as to the law applicable to the facts of the case was 
right, and the verdict of the jury setting aside the affidavit 
of illegality was also right under the law which it was the 
duty of the Court to administer. The Court left the ques- 
tion with the jury as to whether there had been a novation 
of the original contract’ as between Dever and Freeman by 
the introduction of Tumlin, a new party, to whom Dever 
obliggted himself to become. paymaster for what Freeman 
owed Tumlin, and if such were the facts of the case, under 
the evidence, there was no illegality, on account of the con- 
sideration of the original contract between Dever and Free- 
man having been negroes, to be considered by them; under 
the law, that original contract was at an end—that is to say, 
the original contract between Dever and Freeman, the con- 
sideration of which was slaves, was by operation of law at an 
end, extinguished. Ifthe jury had found a verdict sustain- 
ing the affidavit of illegality upon the uncontradicted facts 
in the record, the Court would have been bound to have 
granted a new trial, because. the verdict would then have 
been contrary to the law as‘applicable to the undisputed 
facts in the case. Whether the original contract between 
_ Dever and Freeman was at an end or not, was a question of 
law for the Court, and not a question of fact for the jury. 

What does the law declare shall be the rights and liabili- 
ties of the parties, when Dever, at the request of Freeman, 
gave his note to Tumlin for the debt due by Freeman to 
Tumlin for his land which Freeman had purchased of him? 
Clearly, that the debt due by Dever to Freeman for negroes 
shall be at an end, satisfied and extinguished. Freeman 
could not afterwards recover on that contract against Dever, 
for the reason that the law cancelled it, and the verdict of a 
jury is not necessary to tind the fact that it is cancelled, when 
the law declares that the contract shall be cancelled and at an 
end upon an undisputed state of facts. It is not the province 
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of the jury to find what is the law of the case; and there ig 
no dispute as to the facts which, in law, put an end to the 
contract between Dever and Freeman. The verdict of a 
jury could not alter or change the legal status of the parties 
as to the original contract between Dever and Freeman un- 
der the undisputed facts of this case. And if the jury had 
found a different verdict, it would have been the duty of the 
Court to have set the same aside as having been contrary to , 
law, even if the consideration of the original contract be- 
tween Dever and Freeman was slaves—the consideration of 
that original contract which was at an end, had nothing to 
do with the question before the Court. 


Browy, C. J., dissenting. 


T am unable to agree with the majority of the Court in the 
judgment rendered in this case. The seventeenth section of 
the fifth Article of the Constitution of this State declares 
that “no Court or officer shall have, nor shall the General 
Assembly give, jurisdiction or authority to try or give judg- 
ment on, or enforce any debt, the consideration of which was 
a slave or slaves, or the hire thereof.” This Court has held, 
after solemn argument, that the above section of the Consti- 
tution is not itself unconstitutional, but is valid and binding. 

The defense set up by Dever in this case, by way of ille- 
gality to the execution, was, that the debt updn which the 
judgment was obtained could not be enforced under the above 
provision of the Constitution, because the consideration of it 
was slaves. The fact whether the consideration of the debt 
was a slave or slaves, was the issue, and the only issue, which 
could be properly submitted to the jury on the trial, and it 
was the duty of the Judge to have submitted it fairly and 
impartially to their consideration. Was it done? I think 
not. 

The Court distinctly charged the jury that the above re- 
cited provision of the Constitution of this State “was uncon- 
stitutional and void, and if the consideration of the note was 


a slave or slaves, the Court Aas jurisdiction, and the jury 
. 














ATLANTA, DECEMBER TERM, 1869. 433 








—_——<—$—<$—_—_— 


Dever vs. Akin. 








should find a verdict against the illegality.” This charge 
was the very opposite of the decision of this Court, and it 
withdrew from the consideration of the jury all evidence 
introduced by Dever in support of his rights under the Con- 
stitution of the State and the decisions of this Court, by 
instructing the jury in effect to find against him if they 
should believe that the defense set up by him, that the note 
was given for negroes was fully established. In other words, 
the Court usurped the powers of the jury, and virtually in- 
structed them that they must find against Dever, no matter 
what they might think of the evidence produced by him in 
support of his rights. q 

If there was any evidence before the jury going to prove 
that the note was given for slaves, this charge was wholly 
unauthorized, and this Court should not hesitate to set aside 
the verdict, and order a new trial in the Court below. Was 
there any such evidence? Mr. Dever sworn, as a witness, whose 
credibility was not pretended to be questioned, stated, that 
the note sued on was given for and in consideration of negroes 
purchased by defendant from Thomas H. Freeman, that Free- 
man requested him to give his noteto Tumlin for the amount 
specified in said note, which he did. Freeman was indebted 
that amount to Tumlin for land and stock, as he understood 
from the parties. Defendant gave his note to Tumlin as 
requested, and the consideration of the note so given was the’ 
negroes purchased from Freeman. Defendant never pur- 
chased any negroes from Tumlin, and the consideration of 
Freeman’s indebtedness to Tumlin was land and stock accord- 
ing to the understanding of defendant. He further admitted 
that he understood from William M. Tumlin and Freeman 
that Tumlin had sold land and horses to Freeman, and .that 
Freeman was owing Tumlin the amount of the note he gave 
Tumlin, and that he supposed he gave the note to Tumlin 
for the amount Freeman owed him for land and horses. 

This testimony contains not one word about the extinguish- 
ment of the debt due by Freeman to Tumlin. For any 
thing that appears, the note given by Dever to Tumlin, at 
Freeman’s request, may have been intended merely as collat- 
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eral security. Here there is no sufficient evidence of an ex- 
tinction of the debt which Freeman owed Tumlin, to sustain 
the charge of the Court. Taking this evidence alone, I think 
it would have been the duty of the jury to have found that 
the note was given, as the witness swore it was, for negroes, 
and that the Court manifestly erred in refusing to permit the 
jury to consider this evidence, and if they were satisfied it 
established the fact that the note was given for slaves, to find 
for the illegality. 

I am aware that William M. Tumlin, the payee and en- 
dorser of the note, testified that it was given in exchange for 
a note he held on Freeman, and I do not pretend to say, 
what weight this evidence should have had with the jury in 
satisfying them that there was a novation or substitution, and 
that the consideration of the note was not negroes, but the 
extinguishment of the debt due by Freeman to Tumlin, 
I simply say that the evidence on both sides should have 
gone to the jury, under a proper charge of the Court, as to 
what constitutes a novation or substitution, as that was insist- 
ed upon by the plaintiff in the judgment, and they should 
have been left to find the facts. It matters not, therefore, so 
far as the correctness of my position is concerned, what Tum- 
lin swore. The jury may or may not have believed him. It 
was their exclusive province to weigh the evidence, and to 

determine upon the credibility of the witnesses. The case 
is fully made out in favor of my view of it whenever I show 
that there was any evidence, however much the evidence on 
the other side may have preponderated, upon which the jury 
might legally find a verdict for Dever, if they had disbe- 
lieved and rejected all the evidence on the other side; and I 
think there was ample evidence on Dever’s side to have sus- 
tained a verdict in his favor if it had been submitted to the 
jury without other evidence, or if they had not believed the 
witness on the other side. This is the proper test. 

But it is insisted by the majority of the Court that the 
evidence made so clear a case of novation as to leave nothing 
for the jury to decide. This is not a question of novation, 
but a question of consideration. The Constitution declares 
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that no debt shall be enforced, the consideration of which was 
a slave or slaves, ete. Now an arrangement by which Dever 
gave Tumlin his note, at Freeman’s request, for slaves pur- 
chased of Freeman, though it may be one kind of novation, 
does not make the note collectable unless there was such an 
agreement between the parties as created a new consideration 
for the note given by him to Tumlin. If the consideration 
of the note was still the slaves which he purchased of Free- 
man, the note cannot be enforced. The fact that Freeman 
sold him the slaves, and requested him to give the note for 
them to Tumlin, can make no difference if the consideration 
of the note was still the slaves. 

As is well known to every lawyer, a consideration is neces- 
sary to support a contract, and a consideration is valid if any 
benefit accrues to him who makes the promise, or any injury 
to him who receives it: Code, section 2698. If there bea 
valid consideration for the promise, it matters not from whom 
it moved, the promisee may sustain his action, though a 
stranger to the consideration: Code, section 2705. It will 
hardly be insisted that any benefit accrued to Dever by the 
arrangement. He gave his note to Tumlin in place of Free- 
man, at Freeman’s request, and for his benefit. What did 
Dever get for the notes? What benefit accrued to him? 
Nothing but the slaves. Then there is no other considera- 
tion moving to Dever but the.slaves. Did injury accrue to 
Tumlin? That depends entirely upon the fact whether he 
released the debt which Freeman owed him. [If he did not, 
he was benefitted rather than injured, as he got two securities 
for his debt in place of one. That was a question for the 
jury, and taking Dever’s side of the testimony, they might 
have found that such was the fact, as there is nothing in his 
testimony inconsistent with the fact that the debt due from 
Freeman to Tumlin still existed, and that the note given by 
him to Tumlin, at Freeman’s request was only an additional 
security for the debt due him from Freeman. Then there is 
nothing here inconsistent with the idea that the note was 
given for and in consideration of the slaves purchased by 
Dever from Freeman. If the evidence submitted on the 
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other side contradicted that view, the jury; and not the Court, 
were the proper judges of that fact. . 
But section 2882 of the Code is relied upon by the other " 
side. It is in these words: One simple contract as to the 
same matter, and on no new consideration, does not destroy 
another between the same parties, but if new parties are in- 
troduced by novation, so as to change the person to whom 
the obligation is due, the original contract is at an end. ‘So 
it may be, and still the obligation may rest alone upon the 
original consideration. I owe A $100 for a horse. <A owes 
B a like sum, and agrees with B to give him my note as col- 
lateral security, and requests me to give B my note for the 
amount I owe him, for his accommodation. Here is a nova- 
tion. Under this section, a new party is introduced, and the 
person to whom my note is due is changed, but no new con- 
sideration has moved to me, as no benefit has accrued to me, 
and no injury to B, by the change. Therefore, the horse is 
still the consideration for my promise. But B, the promisee, 
in the language of the Code, may “ sustain his action, though 
a stranger to the consideration.” 
Again, it is insisted that the agreement between these par- | 
ties that Dever should give his note to Tumlin for the debt- 
whieh he owed to Freeman, was a novation, and that the 
legal effect of this novation is to extinguish the debt due by 
Dever to Freeman, and the debt due by Freeman to Tumlin, d 
without any agreement between the parties that such shall be 
its effect. In other. words, that the law works such extin- 
guishment of the original debt without any express agree- / 
ment or consent of the creditor that it shall have that effect. 
And I may remark, that it is necessary to establish this doc- 
trine before there is even a plausible pretext to sustain the 
ruling of the Court below in refusing to allow the jury under 
any circumstances to find for Dever. But is this sound law? 
Clearly not. The very reverse is true. Pothier on Obliga- 
tions, volume 1, side page, 550, discusses this question, and 
lays down the rule clearly and distinctly. Hesays: “In 
order to constitute a novation, the consent of the creditor, or 
ef some person having authority from him, or a quality to 
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make a novation for him, is requisite. By theancient Roman 
law, such consent might easily be presumed, but according to 
the Constitution of Justinian, in the late law, such intention 
should be positively declared, without which there could be 
no novation, and the new engagement which is contracted, 
is to be considered rather as having been made to confirm and 
accede to the first than to extinguish it. The reason of this 
law is, that a person should not easily be presumed to aban- 
don the rights which belong to him. Therefore, as a nova- 
tion implies an abandonment by the creditor of the first 
claim, to which the second is substituted, it ought not to be 
easily presumed, and the parties ought expressly to state it.” 

This is the rule of the civil law from which we have de- 
rived the doctrine of novation, which may. be of different 
sorts. Parsons on Contracts, pages 217, 218, refers to the 
civil law rule, and lays down the common law rule as fol- 
lows: “ By the civil law, any new contract entered into for 
the purpose, and with the effect, of dissolving an existing con- 
tract, was regarded as a novation, and in the above case the 
civil law would recognize two sorts of contracts of novation ; 
the contract by which A is discharged from his liability to 
B, by contracting a new obligation to C, and the novation by 
which B would be discharged from his obligation to C, by 
procuring A asa new debtor. This distinction has not been 
preserved in the common law, and the rights and obligations 
of the parties in both cases are governed by the same rule. 
It will be seen, (he adds,) from the statement of the cases in 
~ the note, that the principle deducible from them is, that if A 
owes B, and B owes C, and it is agreed by these three parties 
that, A shall pay this debt to C, and A is by this agreement 
discharged from his debt to B, and B is also discharged from 
his debt to C, then there is an obligation created from A to C, 
and C may bring an acticn against A in his own name.” 

On page 220, he adds: “ An order addressed by a credi- 
tor to his debtor, directing him to pay the debt to some one 
to whom the creditor is indebted, operates as a substitution 
of the new debt for the old one where it is presented to the 
debtor, and assented to by him, and not before, and also pro- 
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vided, this third party gives up his original claim against the 
first creditor, and not otherwise;” and in a note on the next 
page, itis said: ‘ And the creditor must also consent to take 
the new debtor as his sole security, and to extinguish his claim 
against his former debtor.” 

The novation recognized by the common law, therefore, 
requires when A owes B, and B owes C, and it is agreed that 
A shall pay C, that both the debt from A to B, and the debt 
from B to C be extinguished, and that C take A as his debtor, 
When this is done the extinguishment of the debt from B to 
C is the consideration of the new promise made by A to C, 
But if there is no such extinguishment, there is no new con- 
sideration for the promis¢ made by A to C, and it rests alone 
on the original.consideration which moved from B to A. 

As the common law rule prevails in Georgia we must con- 
strue section 2682 of the Code with reference to that rule. 
Adopting that rule of construction, I think it quite clear that 
there was no new consideration for the promise of Dever to 
pay Tumlin, unless it was “expressly agreed” by and be- — 
tween the three parties, that the debt which Freeman owed 
Tumlin should be extinguished. The extinguishment of 
that debt would have been a new consideration for Dever’s 
promise to Tumlin, If the debt were not extinguished, 
Tumlin might have an action against Dever upon the prom- 
ise which Dever made him at Freeman’s request, but that 
promise would still rest upon the consideration which moved 
from Freeman to Dever. In other words, upon the slaves. 
There being in that case, a valid consideration for the prom- 
ise at the time it was made, it matters not from whom it 
moved. Tumlin, as the promisee, might maintain his action 
“though a stranger to the consideration:” Code, section 


2705. And as jurisdiction has since been denied to the 
Courts to enforce a contract, founded as this: was, Tumlin’s 
right of action in the Courts of this State ceased, and neither 
he nor his assignees have a right to enforce the collection of 
the claim, resting, as it does, upon slaves as its only consid- 
eration. 

For these reasons my mind is entirely satisfied that Dever 
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has been denied the right of having his case fairly submitted 
to the jury, that he had evidence before the jury upon which, 
they might have found in his favor, which, under the charge 
of the Court, they were not permitted to consider, and that 
the verdictZought to be set aside and that a new trial ought 


to be granted. 





Frances Hopo, plaintiff in error,vs. Joanson & HEATH, 
defendants in error. 


1. The widow and minor children of a deceased person are entitled, as 
against creditors, to a homestead, to be laid off just as it would have 
been upon the application of the husband and father, prior to his death. 

2. When the schedule is filed, if any creditor of the deceased desires to 
object to it, for any of the causes,specified in the statute, the objection 
must be made in writing, and must state the cause of such objection 
so plainly that it can be easily understood, and that the applicant may 
have an opportunity so to alter said schedule or plat, if thought 
advisable, as to obviate the objection without the appointment of ap- 
praisers by the Court. 


Homestead. Practice. Before Judge ANDREWs. War- 
ren Superior Court. November, 1869. 


Hodo made a will directing that his estate be equally di- 
vided between his widow and his eight children when the 
youngest was twenty-one years old. He died, and his will 
was probated in 1862. 

Mrs. Hodo, his widow and mother of his minor children, 
petitioned for a homestead and exemption of personalty out of 
the estate of her deceased husband. The schedule of per- 
sonalty specified household and kitchen furniture, cattle, hogs, 
etc., farming utensils, etc.,"footing up in value $633 00, and 
the plat of realty embraced some five hundred acres of oak 
and hickory lands. Johnson & Heath, creditors of her hus- 
band, objected because the schedule did “ not contain money 
and other property, owned and possessed by the applicant; 
because the assets of said estate were sufficient to pay the 
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debts of said estate, and have been misapplied; because the 
property of the estate sought to be exempted is worth more. 
than the exemption allowed by law; and because it is the 
property of said husband.” The schedule was amended by 
averring that there was no money, stocks, or bonds, and but 
one worthless note. The Ordinary granted the homestead 
and exemption as prayed for, and the creditors appealed. 

Her counsel contended that before a creditor could attack 
the return of the county surveyor, he must so specifically state 
his objections that the applicant can have the return amended 
so as to avoid such objections, or that the Ordinary can ap- 
point commissioners, as provided by the Act, and because 
this was not done, he contended that no issue had been sub- 
mitted to or tried by the Ordinary, and that therefore the 
appeal was a nullity. The Judge ruled adversely to this, 
and the trial proceeded upon the objections aforesaid. 

The proceedings below were shown, witnesses were exam- 
ined pro and con., and evidence was introduced as to the 
value of the estate, ete. The Court instructed the jury that 
under the Homestead Act it was not allowable for a widow 
either for herself or the minor children of deceased, to have 
a homestead set apart, etc. The jury found against the ap- 
plicant. Said ruling and charge are assigned as error. 


JAMEs S. Hook, for plaintiff in error. 


No appearance for defendants in error. 


Browy, C. J. 


1, This Court held, during this term, in the case of Ruff & 
Company v8. William M. Salnton, that the minor children of 
a deceased person are-entitled as against creditors to a home- 
stead out of the estate of their deceased father, and we are 
unable to see why this case does not fall within the principle 
there decided. Section 12 of the Act of 3d October, 1868; 
declares that “said property so set apart shall be for the use 
of the wife, or widow and children, during her life or widow- 
hood, and at her death or intermarriage to be equally divided,” 
etc. This shows clearly that the widow, as.well as the minor 
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children, is a beneficiary under this Act; and it follows that 
the widow may apply and have the homestead laid off out of 
the estate of her deceased husband, for the benefit of herself 
and the minor children of the deceased. 

It is objected, that at the death of the husband the prop- 
erty: does not pass to the widow and minor children, but to 
the representatives of the estate, for the benefit of creditors, 
and after they are satisfied, to the heirs generally, and that 
no family is entitled to a homestead out of the property 
which does not belong to them. The reply is, that the Con- 
stitution gives them a lien or claim upon it, in the lifetime 
of the husband and father, higher than any claim of any 
creditor, except such as fall within the exceptions contained 
in the Constitution, and higher than the claim of the father 
or husband himself in a contest between him and the family. 

Section 13 of the Act above mentioned provides, in case 
any husband shall refuse to apply for said exemption, his 
wife, or any person acting as her next friend, may do the 
same, and it shall be as binding as if done by the husband. 
Should any trustee or guardian of a famility of minor chil- 
dren fail to apply for said exemption, the Ordinary may, 
upon application of any next friend for the minors, allow 
him or her to act in lieu of such trustee or guardian, and 
this shall be as binding as if done by said guardian or trustee. 

Under this section the husband can not defeat the exemp- 
tion by failure or refusal to apply for it, and on the applica- 
tion of the wife or next friend, it will be laid off and allowed 
notwithstanding his dissent. If, then, the husband cannot 
defeat the homestead in his lifetime, in case the wife applies 
for it, how does his death defeat it? 

It is true his estate descends at his death to his legal repre- 
sentatives, but it descends as he held it, subject to the claim 
of the family for the homestead, and the creditors have no 
more right to object in the one case than in the other. It 
could not have been the intention of the Legislature that this 
humane provision in favor of the wife and minor children, 
which avails them while the husband and father is in life as 
their natural guardian and protector, shall be swept away by 
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his death, and they be left homeless without his assistance, 
There are much stronger reasons why they should have a 
homestead out of his estate when they are deprived of hig 
_protecting care than out of his property while he is in life, to 
aid and comfort them. 

2. It is the right of the creditor to appear at the proper 
time, and object to the schedule filed by the applicant, for 
any of the causes specified in the statute. But such objec- 
tions must be in writing, ahd must plainly and distinctly set 
forth the grounds of objection, so that they may be under- ‘ 
stood by the applicant, and by the Court. It is the right of 
the applicant to amend the schedule, or the plat of the land, 
after the survey, so as to obviate the objections, which, if done, 
prevents the appointment of appraisers by the Ordinary. To 
be able to determine whether he or she will make the amend- 
ment, or abide the judgment of the Court upon the objec- 
tions made, the applicant hgs a right to be distinctly informed 
of the nature of the objections. The simple objection that’ 
the amount allowed is too large is not sufficient. It should 
state how much too large, or in what it is erroneous or unjust. 

As we have heretofore held, a creditor whose debt falls 
within any of the exceptions in the Constitution and Home- 
stead Act, as that it is for the purchase-money of the prop- 
erty claimed as a homestead, or the like, is not bound to pay 
any attention to the proceeding before the Court to lay off the 
homestead. As the property is not’ exempt from the pay- 
ment of his debt, the fact that the homestead has been laid 
off in no way prejudices his rights. And if his debt be in 
judgment, he may have it levied upon the property as well 
after the homestead has been laid off and set apart as before 
the proceeding was commenced. Judgment reversed. 


McCay, J., concurred, but wrote out no opinion. 


WaRNER, J., dissenting. 


It appears from the record in this case that David E. Hodo 
died, leaving a will, which was admitted to probate on the 
5th day of May, 1862, six years before the Homestead Act 
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was passed. The testator, at the time of his death, left a 
widow and eight children, three of whom only were minors. 
The testator, by his will, devised and bequeathed the prop- 
erty, out of which the homestead is now claimed, to his 
widow and eight children, to be equally divided between 
them when the youngest child became of age. The widow, 
as the head of a family, now claims a homestead out of the 
entire property of the testator, including his real and per- 
sonal property, to the value of $3,000 00 in specie. Under 
the provisions of the Homestead Act the widow, if she is the 
head of a family, is entitled to claim a homestead out of her 
own property, and may claim a homestead as the next friend 
of her minor children out of their property, but she is not 
entitled to claim a homestead either for herself or as the next 
friend of her minor children, out of the property of other 
persons. On the death of the testator the title to his prop- 
erty vested in the devisees and legatees named in his will, to 
be enjoyed by them in possession when the youngest child 
became of age. The widow is not entitled to claim dower 
and a year’s support out of the estate of her deceased hus- 
band, and in addition thereto, to claim a homestead out of the 
real and personal property of his estate which he had devised 
and bequeathed to other persons by his will long anterior to 
the passsge of the Homestead Act, the title to which was 
vested in them. The testator could not have claimed a home- 
stead in this property in his lifetime, for the simple reason 
that he died six years before the Homestead Act was enacted. 
To entitle a widow or minor children to claim a homestead 
under the provisions of the Act, either in real or personal 
property, they must have a title tosuch property in their own 
right. The Act does not contemplate that any one shall 
have a homestead out of the property of other people, to 
which they have no legal right or title, but only secures to 
the applicant a homestead in his or her own property against 
the claim of creditors. 
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E. H. Pues, plaintiff in error, vs, JERRY McCarry, de- 
fendant in error. 


1. The plaintiff brought his action for libel, upon the following publication: 
‘‘We have no reply to make to the statement of a lad who is convicted 
of perjury by the solemn oath of a gentleman whose veracity stands 
unimpeached and unimpeachable.”’ The Judge charged the jury on 
the trial, that to charge another in a printed newspaper, published and 
circulated in the county, ‘‘that he is convicted of perjury,’’ is action- 
able, without proof of special damages: Held, that this charge, when 
applied to the facts of the case was not sufficiently full, as it was cal- 
culated to produce an impression on the mind of the jury, that the legal 
effect of the publication was to charge the plaintiff with the commis- 
sion of legal perjury, which most probably caused them to find heavier 
damages than they would have found, if they had been instructed that 
the publication did not amount to a charge of legal perjury. 

2. Where the editors of two newspapers are engaged in a quarrel, con- 
ducted in the daily issues of their papers, in bad temper and bad taste, 
on the question who has the largest city circulation, and their em- 
ployees volunteered to take part in the strife, and one charged an em- 
ployee of the other, who was aiding in the quarrel, with theft and du- 
plicity, and the other, in turn, charged that the employee of the first 
has been convicted of perjury, by the solemn oath of a gentleman 
whose veracity stands unimpeached and unimpeachable, and the latter 
brought suit fora libel on the charge contained in that published reply: 
Held, that the jury in such case, should give nominal damages only. 

While the jury should give such damages in an action for libel, for a 
wanton assault made on an innocent person, as will fully compensate 
him for all his mental suffering and other injury, and will tend to check 
the licentiousness of the press, the same rule does not apply when 
those who conduct the press are voluntarily and mutually engaged in 
the publication of libelous matter concerning each other, and one sues 
and the other does not; while the action is maintainable, the damages 

~ should be rendered according to the circumstancés of the case. _ 


Libel. Charge of the Court. New Trial. Before Judge 
Greson. Richmond Superior Court. July Term, 1869. 


McCarty brought case against Pugh for maliciously pub- 
lishing him, as having committed perjury, by reason of which 
he no longer was allowed by his acquaintances to haVe inter- 
course or business transactions witu them. The words charged 
were as follows: “ Not content with one oath from Jerry 
McCarty, they-drag in another affidavit, almost a halfa column 
in length. Surely, if their case is as clear as they pretend, 
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one oath out to suffice. We haveno.reply to make to the 
statements of a lad (meaning plaintiff) who is convicted of 
perjury, by the solemn oath of a gentleman whose veracity 
stands unimpeached and unimpeachable.” 

The case was tried by a petit jury and plaintiff obtained a 
verdict for $5,000 00. Pugh appealed. On the last trial, 
plaintiff’s attorney read in evidence an article printed in the 
Daily Press, of Augusta, Georgia, as follows: “The Chronicle 
and Sentinel, still sweating under our exposure of their du- 
plicity in attempting to make it appear that they were en- 
titled to the post-office printing, attempt to bolster up the 
statement of their mail clerk, (which is fully refuted, as every 
honest man knows, by that of Mr. Gregory,) in another 
column of vituperation. Not content,” etc., as ante. “We 
proudly leave the issue, and the editors who are sponsors for 
Jerry’s declarations to the verdict of the public? * *° * , 
The balance of the article is directed against Messrs. Moore 
& Wright, editors of the Chronicle and Sentinel, concluding 
with the remark that they should not charge an employee 
of the Press with theft, when everybody knew that Moore & 
Wright had pocketed $500 00 which belonged to the pro- 
prietor of the Press. 

It was shown that at the date of said publication, Pugh 
was proprietor and publisher of the Press, that one Atkinson 
was its editor, and McCarty was (and still was) an employee 
of the Chronicle and Sentinel. The defendant introduced 
no evidence. 

At the request of plaintiff’s attorneys, the Court charged 
the jury, that to charge of one, in a printed newspaper, pub- 
lished and circulated in the county, that he is conwicted of 
perjury, is actionable, without proof of special damage. He 
further charged that malice is an essential ingredient in libel, 
and in an action for damages plaintiff must prove the ex- 
istence of malice, on the part of defendant, in making the 
publication, unless it imputes a crime, or something calculated 
to degrade him in society. When the publication imputes 
no crime to the plaintiff, nor anything actionable, the jury 
cannot infer malice on the part of the defendant, and then 
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plaintiff must show that he sustained some danfiige in con- 
sequence of the publication. If the words of the publica- 
tion complained of as a libel, are not actionable themselves, 
malicious intent in publishing them must be proved before 
plaintiff can recover. 

The jury found for the plaintiff $2,500 00. Defendant’ 
counsel moved for a new trial, upon the grounds that the 
Court erred in charging as requested by plaintiff’s attorney, 
and because the verdict was contrary to the law and evidence, 
‘eontrary to the balance of the charge and excessive. The 
Court refused the new trial, and error is assigned upon ‘each 
of the grounds of said motion. 


Hinurarp & Kin«, for plaintiff in error. 


A. R. Wrieut, by W. Hore Hutt, for defendant. 


Brown, C. J. 


1. I do not think this case was fairly submitted to the jury. 
The legal proposition given in charge by the Judge, that to 
charge another, in a printed newspaper, published and circu- 
lated in the county, “that he is convicted of perjury, is ac- 
tionable, without proof of special damages,” is sound law, 
as its legal effect is to say, that it is actionable to charge 
another with the commission of legal perjury, without proof 
of special damages. But when applied to the facts of this 
case it was not sufficiently full, and was calculated to mislead 
the jury, at least on the question of damage. 

The words upon which the action was founded in this . 
case were these: “We have no reply to make to the statement 
of a lad who is convicted of perjury by the solemn oath of a 
gentleman, whose veracity stands unimpeached and unim- 
peachable.” This was not a charge that the plaintiff had 
committed or been convicted of legal perjury. On the con- 
trary, the whole statement taken together explained the mean- 
ing of the writer so clearly, that any person of common sense 
who read it, could have no difficulty in understanding it. It 
showed that there had’ been no oath taken in Court, in any 

















ATLANTA, DECEMBER TERM, 1869. 447 
Pugh vs. McCarty. 














action on trial, or in any legal proceeding. In the contro- 
versy which was going on about the circulation of these two 
papers, Mr. Gregory had made a voluntary affidavit to one 
state of facts, and the plaintiff to another; and the charge 
simply meant, that it had been shown by the voluntary oath 
of Gregory, that the voluntary oath of plaintiff was not 
true. , 

But it is said this language, when printed and published, 
is libelous, though it might not be objectionable, per se, if 
spoken. I do not deny that it may be libelous. But I say 
it would not justify the jury in finding as heavy damages 

- for the plaintiff, as a deliberate charge of legal perjury, writ- 
ten and published would justify. And I think the Judge 
should have so instructed the jury. To illustrate, suppose 
A writes and publishes of B that he committed perjury when 
testifying on a certain trial between C and D, in a Court of 

" justice, in this, that the statement made by him under oath 
was positively false, but that he, A, is fully satisfied that B did 
it innocently because he thought his statement was true when 
he made it. And suppose an action for libel brought on this” 
language, and the Judge on the trial should charge the 

jury, that it is actionable to charge another with perjury 
without proof of special damages, and stop there. This 
would be a sound legal proposition, but would it be a proper 
charge, when applied to the facts of the case on trial? Clearly 
not. It would be calculated to produce the impression on | 
the mind of the jury, that, in the view of the Court, the ef- 
fect of the publication was to charge B with legal perjury. 

And it would, if the publication as made were actionable, 
tend to induce the jury to increase the damages, as they would 

be sent to their room under the belief that A had chatged 

B with a crime which he had' not committed, and with which 

he had not, in fact, been charged. 

2. But I am very well satisfied that the damages given by 
the jury, under the circumstances of this case, were excessive. 
An angry quarrel was being conducted, in bad spirit, and bad 
taste, between those who managed and controlled the columns 
of these two newspapers, about the extent of their circula- 
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tion. The employees of the two establishments, or at least part 
of them, had taken sides and voluntarily made themselves 
parties to the quarrel. It seems, from the record, that the 
charge of theft and duplicity had been made in the columns 
of the Chronicle and Sentinel against the employee of the 
Press, who had engaged in the strife, and in reply to this, 
the Press charged the employee of the Chronicle and Senti- 
nel, so engaged, in the language already quoted. .Where- 
upon he brought this action. Both parties were in fault, 
and so far as this record discloses, the party now suing, and 
the paper to which he belonged, were at least as much to 
blame as, the other. 

Now, while I do not claim that one tort can be set off 
against another, I say the jury should have taken into the 
account all these facts and mitigating circumstances, and 
should have found nominal damages only. See Code, section 
3010. A party who provokes a difficulty, or who engages 
in it as willingly as the other party, and publishes libelous 
matter concerning his adversary, has no right, in law or 
morals, to recover as much damages as an innocent party, 
who is wantonly assailed by a libelous publication. Where 
there is equal culpability, and one party has a legal advan- 
tage, or one only appeals to the Courts, he is not a favored 
suitor, and should not be encouraged. He may havea legal 
right to recover, but his damages should be reduced, accord- 
ing to the circumstances of the case. 

While the Courts should neither encourage nor favor eam 
who are engaged in the publication of libels concerning each 
other, a very different rule obtains when the character of an 
innocent person is wrongfully and maliciously assailed. In 
such case, the jury should find such damages as will fully 
compensate the plaintiff for the injury done, including his 
mental or other suffering, resulting from the unfounded and 
malicious attack ; and such as will tend to check the wanton 
licentiousness of such presses as knowingly pervert the truth, 
and wilfully malign private character. Code, sections 3011, 
3012. 

Judgment reversed. 
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McCay, J., concurred, but furnished no opinion. 


WARNER, J., dissenting : 


The law governing actions for libel, enunciated by the 
majority of this Court, as applicable to the facts contained in 
the record of this case, cannot, in my judgment, be sustained 
either upon principle or authority. When an appellate Court 
decides the law governing a particular class of actions, that 
decision should be based on sound fundamental principles ; 
otherwise, it will be considered as mere “vain babbling,” en- 
titled to no respect as authority, and will be productive of 
trouble and uncertainty, in the future. Whatisalibel? A 
libel is defined to be a false and malicious defamation of 
another, expressed in print, or writing, or pictures, or signs, 
tending to injure the reputation of an individual, and exposing 
him to public hatred, contempt, or ridicule. Code, section 
2923. In all actions for printed or spoken defamation, mal- 
ice is inferred from the character of the charge. Section 
2924. What is the nature and character of the published 
libel in this case? Did it tend to injure the reputation of the 
plaintiff 2? The words published of and concerning the plain- 
tiff, by the defendant, are as follows: “We have no reply to 
make to the statement of a lad who is convicted of perjury, by 
the solemn oath of a gentleman, whose veracity stands unim- 
peached and unimpeachable.” How, and in what sense, are 
these words to be construed and understood by the well es- 
tablished rules of the law? Whatever may have been the 
rule at one time, as to construing words in actions for libel 
and slander, in their mildest sense, that rule has long since 
been exploded, and the rule is now well settled and estab- 
lished, that words, whether printed or spoken, are to be taken 
in that sense that is most natural and obvious, and in which 
those who read them, and to whom the same are spoken, will 
be sure to understand them. Starkie on Slander, 51 ; Peake 
vs. Oldham, Cowper’s Report, 275-8; Woolnoth vs. Meadons, 
5th East, 464; Roberts vs. Camden, 9th East, 93; Cooper vs. 
Perry, Dudley’s Report, 247 ; Little vs. Barlow, 26th Georgia 


VoL. x~—29, 
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Report, 423 ; Giddens vs. Mirk, 4th Georgia Report, 371, 
The general principles and rules of proceeding are the same, 
whether the plaintiff has been slandered by words, or libelled 
by writing, signs, pictures, or other symbols. 2d Greenleaf’s - 
Evidence, section 410. The deliberate writing and publishing 
slanderous words of, or concerning, the plaintiff, is, in the 
eye of the law, an aggravation of the injury. Can there be 
any doubt that the readers of the publication in this case, 
would understand that the plaintiff was charged by the de- 
fendant with the crime of perjury? Could any one have 
read it and not have understood that such was its plain im- 
port, and obvious meaning? The charge is, that the plain- 
tiff is convicted of perjury, by the solemn oath of a gentle- ' 
man whose veracity stands unimpeached and unimpeachable, 
The Court below charged the jury, “that to charge another 
in a printed newspaper, published and circulated in the 
county, that heis convicted of perjury, is actionable, without 
proof of special damage.” The majority of the Court holds 
and decides, that this charge of the Court below, was error, 
because it was calculated to impress on the minds of the jury, 
that the legal effect of the publication was to charge the 
plaintiff with the commission of legal perjury, that the Court 
below should have charged the jury, that the published words 
did not amount to a charge of legal perjury. The point in 
the case is, whether it is necessary, under the law, that the 
defendant should have charged the plaintiff with having been 
legally and technically convicted of perjury, in order to en- 
able him to maintain his action, without. proof of special 
damage. Is there any difference in contemplation of the.law, 
between a charge of perjury, and a charge of legal perjury, 
so far as damage to the reputation of the plaintiff is con- 
cerned? The charge of perjury imputes that crime to the 
plaintiff, whether the term legal is prefixed to it or not. I 
maintain, that to charge another, in a printed newspaper, pub- 
lished and circulated in the county, that he “is convicted of 
perjury,” is actionable, without proof of special damage, as 
was done by the defendant in this case, that the words con- 
tained in the publication were not to have been construed in 
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their legal, technical sense, but in that sense in which the readers _ 
thereof would be sure to understand them, according to their 
plain import and obvious meaning. In the case of Peake vs. 
Oldham, before cited, Lord Mansfield laid down the rule, 
“that where words from their general import appear to have 
- been spoken with a view to defame-a party, the Court ought 
not to be industrious in putting a construction upon them 
different from what they bear in the common acceptation and 
meaning of them?’ In Woolnoth vs. Meadons, Le Blane, J., 
said, “but nobody can read these words, (referring to the 
words charged in plaintiff’s declaration,) without seeing what - 
they meant to impute against the plaintiff. It is not suffi- 
cient to show by argument that the words will admit of some 
other meaning, but the Court must understand them as all 
mankind would understand them, and we cannot understand 
them differently in Court, from what they would do out of 
Court.” In Little vs. Barlow, this Court, McDonald, J., de- 
livering the opinion said, “The old rule, that words spoken 
in disparagement of the character of a person, which are sus- 
ceptible of two constructions, are to be understood in their 
milder sense, is exploded ; they are now to be interpreted in 
the sense that ‘a person of ordinary capacity, who heard them 
spoken, would understand them. To charge a person with 
stealing imports a felony. To charge a person with being a 
thief, is actionable, because a thief is one who steals. To say 
of him that he is a thieving wretch, or a thieving puppy, is 
actionable, for it imports a felony, and so any one of ordinary 
understanding, hearing the words, would interpret them.” 
Much more would such words be actionable if the defendant 
had deliberately reduced them to writing and published them 
in a newspaper of general circulation in the county.” 

But the majority of the Court, in this case, hold, and de- 
cide, that unless the defendant had charged the plaintiff with 
being a legal “thief,” or with being a legal “thieving wretch,” 
or alegal “thieving puppy,” the damages should be reduced. 
Their point is, that because defendant did not charge the 
plaintiff with having been convicted of legal perjury, the 
damages should have been reduced on that account, and that 
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the Court below erred in not so charging the jury. My 
point is, that the plain, obvious, zmport of the words pub- 
lished, was to charge the plaintiff with having been con- 
victed of perjury, that is to say, with the crime of perjury, 
and so those who read it must have understood it. If the 
plaintiff is convicted of perjury, then he is guilty of that 
crime, for the natural and obvious import of the words con- 
veys that idea to the mind of every reader, that he would 
not have been convicted of perjury unless he was guilty of per- 
jury. There isno more practical difference, as to the effect 
of the charge made in the publication, on the reputation of 
the plaintiff, in the minds of common readers, between “a 
conviction of perjury” and “a conviction of legal perjury,” 
than in the attempted explanation of a witness of his testi- 
mony, who stated, that he did not say, “McCarty come out 
here,” but said, “come out here, McCarty.” The question is, 
did the plain, obvious, meaning of the words contained in 
the publication impute to the plaintiff the crime of perjury, 
according to the common understanding of them? In Cooper 
vs. Perry, the convention of Judges held, that words which 
are doubtful, or even innocent in themselves, if they be 
proven to have a criminal signification, according to the com- 
mon understanding of them, are actionable, and it was held 
in that case, that the words, “you are a member of the Pony 
club,” were actionable, and that the case should be submitted 
to the jury, and if the words were proven to impute the crime 
of horse stealing, in their common acceptation, the plaintiff 
might recover. In Steele vs. Southwick, (9th John. Reports, 
214,) the words contained in the published libel were, “our 
army swore terribly in Flanders, said uncle Toby, and if 
Toby was here now, he might say the same of some modern 
owearers, the man at the sign of the bible (meaning the plain- 
tiff) is no slouch at swearing to an old‘story.” The Court 
said in that case, “ifthe words do not import perjury, in the 
legal sense, they hold the plaintiff up to contempt and ridicule, 
as being so thoughtless, or so immoral, as to be regardless of 
the obligations becoming a witness, and therefore to be utterly 
unworthy of credit. In this view, the words are actionable.” 


\ 
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The defendant, in the record now before us, charged in the 
publication that the plaintiff 2s convicted of perjury ; that 
charge tended to injure the reputation of the plaintiff and to 
expose him to public hatred and contempt. The fact that the 
defendant states that he is convicted of perjury by the solemn 
oath of a gentleman, whose veracity stands unimpeached and 
unimpeachable, does not lessen or weaken the force of the 
charge made, to the minds of the common readers of that 
publication. How many of those readers knew, or under- 
stood, that the oath of the unimpeached gentleman, was not 
sufficient to convict him of the offense with which the defend- 
ant charged him in the publication? The charge is, that he 
is convicted of perjury, and a few professional readers might 
know that the gath of one unimpeached gentleman, was not 
sufficient to legally convict the plaintiff in a Court of justice, 
but such would not be the understanding of a large majority 
of the readers of that publication; they would neither read 
nor understand it in its legal, technical sense, but would read 
and understand the words according to the natural, obvious, 
import thereof, and the natural, obvious import of the words 

sis, to charge that the plaintiff is guilty of the crime of’ per- 
jury. According to my understanding of the law, as appli- 
cable to the facts of this case, there wa no error in the 

charge, of the Court below, to the jury. The imputation 
contained in the publication, that the plaintiff “is convicted 
of perjury,” was as injurious to his reputation as if it had 
been stated therein that he “is convieted of legal perjury.” 
The plain import of the words is, that the plaintiff “is con- 
victed of perjury,” a crime well understood by everybody 
who read that publication. In an action for libel, the ques- 
tion is not whether the intention of the publisher be to in- 
jure the plaintiff, but whether the tendency of the matter pub- 
‘lished be injurious to him. Fisher vs. Clement, 21st English 
Common Law Report, 117. 

Nor can I concur in the judgment of the majority of the 
Court, as to the rule of damages in this case. The question 
of damages in an action for libel is, in my judgment, a ques- 
tion for thejury, under the evidence submitted to them, and not 
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a question for the Court, unless, on a motion for a new-+trial, the 
damages shall be excessive, and then the Court should not in- 
terfere with the verdict, except in extreme cases. In Bishop 
& Parsons vs. the Mayor, etc., of Macon, 7th Georgia Reports, 
204, Lumpkin, J., said, “the reason why the Court will not. 
disturb the verdict of the jury in batteries, libels, crim. cons, 
malicious prosecution and the like, is that there is in fact no 
criterion of damages to regulate the verdict.” See Lang vs. 
Hopkins, 10th Georgia Reports, 45. It is true, that the 3010 
section of the Code declares, “that if the injury be small, or 


the mitigating circumstances be strong, nominal damages 


only are given,” but who is to be the judge of the injury, or 
the mitigating circumstances, in an action for libel, the Court, 
or the jury? The 3012th section of the Code answers the 
question, in my judgment. That section declares that in 
some torts the entire injury is to the peace, happiness, or 
feelings of the plaintiff ; in such cases, no measure of damages 
can be prescribed, except the enlightened consciences of im- 
partial jurors. What injury was done to the peace, happi- 
ness, or feelings of the plaintiff, in this case, when he was 
published to the world, in a public newspaper, as being con- 
victed of perjury, can better be ascertained by an impartial 
jury of the vicinage under the evidence in the case, than by 
an appellate Court. If the verdict shall be excessive, then 
the appellate Court can review and set it aside, on a proper 
case being made; but where this Court derives its legal 


_ authority to declare in advance of the trial of the case, that 





nominul damages only should be recovered -upon the state- 
ment of facts presented by the record, in the Court below, is 
beyond my knowledge. The verdict of the jury rendered in 
the case, according to the former adjudications of this Court, 
is not so excessive as to authorize any interference with it. 
Lang vs. Hopkins, 10th Georgia Reports, 45. I am, there- 
fore, of the opinion that the judgment of the Court below 
should be affirmed. 
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AnTOINE PicqvET, plaintiff in error, vs, ELIZABETH GIBBS, 
defendant in error. 


Where there is evidence in the record to support the verdict, and the 
Judge below has refused a new trial, this Court will not control the 
discretion of the Court below, there being no rule of law violated on 
the trial, or in the verdict. 


New trial. Before Judge Gisson., Richmond Superior 
Court. June Term, 1869. 


Picquet brought ejectment against Mrs. Gibbs for certain 
land in said county. She pleaded the general issue and 
Statute of Limitations. Evidence was introduced ‘pro and 
con, the Court charged the jury, and they found for the de- 
fendant. Picquet’s counsel moved for a new trial, upon the 
grounds that the verdict was strongly and decidedly against 
the weight of the evidence, contrary to law and the charge 
of the Court. The trial was before Judge Andrews. The 
motion for a new trial was argued before Judge Gibson. He 
refused a new trial, and that is assigned as error. 


JosEPH P. Carr, Joun T. SHuMATE, for plaintiff in error. 
McLaws & GANAHL, for defendant in error. 
McCay, J. 


There is but one question in this case: Did the Judge of 
the Middle Circuit abuse his discretion in refusing’to grant 
a new trial, on the ground that the jury found contrary to 
the evidence? This Court has jurisdiction only of questions 
of law. The verdict of a jury is not the subject of review 
before us, unless in some way it involves a question of law. 

When a motion is made before a Judge of the Superior 
Court for a new trial, gn the ground that the.jury has found 
contrary to evidence, the Code declares, section 3666, that it 
shall lie in the sound discretion of the Judge to dq so if the 
verdict be strongly and decidedly against the weight of evi- 
dence, notwithstanding there may be slight evidence to sup- 
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port it. Clearly something is intended here to be left to the 
discretion of the Judge. It is a settled rule that a reviewing 
Court can not and will not interfere with the judgment of 
the Court below, when that Court is: by law clothed with 
discretion, unless that discretion has been abused. It is only 
then that the law has been violated, and this Court has only 
jurisdiction of questions of law. 

We do not think Judge Gibson has in this case abused his 
discretion. There is some evidence to support the verdict. 
There was a great deal of evidence that Gibbs had been over- 
seeing for Picquet ten years. There is some that $100 00 
had been paid for the land in 1846. It was also in proof 
that the land was to be paid for in work, and there is some 
evidence that Gibbs’ “services” remained an unsettled thing 
after what is claimed by the plaintiff to have been a general 
settlement. Mrs. Gibbs testifies this positively. Davis tes- 
‘tifies the same thing in substance. And neither of the other 
two witnesses who made the settlement, nor Picquet, all of 
whom were present at the trial, contradict this, as they might 
and ought to have done, if they could. 

The settlement, as it appears to us, is very inconclusive. 
Gibbs was sick in bed, two persons came to his bedside, and 
there was an adjustment of various matters running through 
ten years, and it is remarkable that in the whole of the items 
there is no mention of work, except for 1852 and-1855. The 
jury doubtless thought, from all this testimony, that this 
settlement was only of little items of cash, and certain specific 
work in certain years, and that the “services” were not 
mentioned because they were well known, or to be settled 
hereafter, as Mrs. Gibbs says, or by arbitration, as Davis 
says. 

It is a very strange thing to us, that under the proof made 
by all the witnesses as to the fact of Gibbs’ almost constant 
employment by Picquet, he seems to have only gotten credit 
in the assumed settlement for about $180 00, for ten year’s 
work, We are not sure we would not have found just as 
the jury did under the evidence. 

Judgment affirmed. 














ATLANTA, DECEMBER TERM, 1869. 457 





Wynn vs. Smith. 





R. J. Wyny, plaintiff in error, vs, R. C. Smrru, defendant 
in error. 


A bill was filed by the complainant, S., against W. and A., for a specific 
performance of an agreement for the sale of a house and lot, in the 
town of Eatonton, praying that W. should specifically perform the 
alleged agreement, by making a good warranty title to the property to 
the complainant, and for such other and further relief as is proper 
and equitable in the case. On the trial of the cause, it appears from 
the record that some years prior to the 20th July, 1863, W. had sold 
the house and lot to B., taking his notes therefor, and executed to him 
a bond to make a title thereto when the purchase-money should be 
paid. Afterwards B. left the county, and on the 20th May, 1863, 
authorized A., in writing, to sell the property, and out of the proceeds 
of the sale, to first pay W. what was due kim, and then to pay his 
other creditors. On the 20th July, 1863, A., as the agent of B., sold 
the property to the complainant, S., for the sum of $3,500 00 in Con- 
federate money. A written memorandum of the terms of the sale © 
was signed by A. as agent, and by S., the complainant. The written 
memorandum recites the terms of the sale, that S., the complainant, 
had paid A. $1,100 00 of the purchase-money, and A. bound himself 
to make a good warranty title to S. to the property, or that W. should 
do so when the balance of the purchase-money, $2,400 00, should be 
paid. It also appears, from the evidence in the record, that A., when 
about to make a sale of the property, applied fo W. to know whether 
he would take Confederate money in payment of his notes due by B., 
and he said that he would, and in order to enable A. to consummate the 
contract made with S., the complainant, W. executed a deed to B. for 
the property, and deposited the same with A. There is evidence in 
the record that a short time after the purchase of the property from A., 
the complainant deposited the balance of the purchase-money in bank,’ 
and that A. was notified that the money was deposited there, subject 
to his order. The complainant, S., went into.the possession of the 

roperty under this contract of purchase from A., as the agent of B. 

he jury, upon this statement of facts, under the charge of the Court, 
found a verdict in favor of the complainant, and decreed that W. 
should specifically perform the contract referred to in the bill, made 
by his agent, A., by making the complainant, S., a good warranty title 
to the property mentioned in said bond, referring to the written mem- 
orandum for the sale of the property of the 20th July, 1863, signed by 
A., as agent, and the complainant. The defendant moved for a new 
trial on several grounds, which were overruled by the Court: Held, 
that the decree, as rendered against W., requiring him to execute a 
warranty title to the property to S., the complainant was error, in 
view of the facts of the case as disclosed by the record. A. sold the 
property to S., as the agent of B., and as such agent, had no power or 
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authority to bind W. to make a warranty title to the property to §., 
and there is no evidence in the record of any such authority from W, 
to A., either express or implied, which would, in law or equity, autho- 
rize A., as his agent, to bind him, W., to make such a warranty title to 
the property to the complainant, as specified in the decree. 

Held further, in view of the facts of this case, and of the power con- 
ferred on this Court, ‘‘to award such order and direction to the cause 
in the Court below, as may be consistent with the law and justice of 
the case:’’ that the judgment of the Court below be reversed, and a 
new trial ordered, unless the complainant shall consent to take and 
enter a decree that W. shall execute a warranty deed to the property 
to B., bearing the same date as the one executed by him to B., and 
deposited with A., as the agent of B., to enable him to consummate 
the contract made with the complainant for the sale of the property 
as the agent of B., and that the deed, so executed, shall operate as an 
extinguishment of W.’s interest in the property, and that A. be de- 
creed as the agent of B., to execute a warranty deed to the property 
to S., the complainant, in the name of B., his principal. ‘ 


Specific performance. Agency. Before Judge RoBinson, 
Putnam Superior Court. March Term, 1869. 


Smith’s bill made the following case: He was told by 
Benjamin F. Adams that he had authority from N. Foster 
Brown and Jefferson Wynn to sell a house and lot in Eaton- 
ton, and that the price was $3,500 00 in Confederate money, 
and offered to buy it, if Adams would take $1,100 00 then 
and $2,400 00 in two or three weeks, to be sent to Adams, 
or deposited in bank, subject to his order. Adams accepted 
his offer, took the $1,100 00, gave Smith his bond condi- 
tioned upon the payment of the $2,400 00, to make Smith 
a warranty title thereto, or that Wynn should doso. All 
this was on the 20th of July, 1863. At and before the 
trade, Adams told Smith that Wynn had sold said property 
to Brown for about $1,700 00, and had given Brown his 
bond conditioned to convey to him the premises when said 
purchase-money was paid, that Brown paid $500 00 to 
Wynn, and then left the country insolvent, and had author- 
ized Adams to sell the lot. Smith made the trade, believing 
said representations, and at once took possession of the prem- 
ises under Adams, with the knowledge and consent of Wynn.’ 
Smith, within the time agreed on, sent the $2,400 00 to the 
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bank in Eatonton,and wrote Adams that the same was there 
subject to his, Adams’, order. At this time Adams was from 
home, and before his return, but after the said deposit was 
made, the Confederate Government, passed the thirding-law, 
whereby’said money had to be invested in a new issue of such 
currency at a loss. Adams, upon his return, refused to re- 
ceive said money unless Smith would loose the said difference 
between the old and new issue.' They corresponded upon 
the subject, the money daily depreciated, and it became 
worthless in said bank. After the money became worthless, 
Wynn in some way got the keys of the house from Smith’s 
tenant, took possession of the premises, and refused to make 
Smith a title, or give him possession, though he had held 
possession under said sale for over two years. At the date 
of said sale, Brown was indebted to various (named) persons 
by judgments, amounting in the aggregate to $1,000 00, and 
the understanding was, that after paying Wynn, these judg- 
ments would be paid out of said $3,500 00, of which said 
creditors had notice, through their attorney-at-law, who, in 
their behalf, consented thereto. He prayed that Wynn should 
be compelled to make him said warranty title to said prem- 
ises. 

Wynn answered, that he sold said premises to Brown at 
$2,000 00, and gave him a bond for titles, that Brown paid 
him something over $500 00, and went away ; that after Con- 
federate. money was issued, Adams informed him, Wynn, 
that Brown had given him, Adams, a power of attorney to 
pay the balance of said purchase money, and asked Wynn if 
he would accept the currency, and make a deed in case he, 
Adams, sold the premises, and he, Wynn, agreed to do both ; 
but he did not mean to make a deed to any one but Brown, 
and supposed that that was what Adams wished. After-’ 
wards Adams told Wynn of said sale to Smith, and requested 
Wynn to make a deed to the premises by the time Smith 
paid the $2,400 00, and at once Wynn made a deed to Brown 
and delivered it to Adams. Smith refused to accept a title 
coming through Brown, but insisted upon a deed directly 
from Wynn to protect him against Brown’s judgment cred- 
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itors, some of whom said attorney-at-law did not represent, 
Wynn knew that his purchase-money was safe, and had never 
intended involving himself in ‘any trouble about it; he be- 
lieved Adams would pay him first, and then the judgments, 
but he had no control over the judgments, and knew not 
their amounts, nor whether the creditors would accept such 
currency. Wynn denied having anything to do with putting 
Smith into possession further than agreeing to accept said 
currency, and make said deed ‘as aforesaid, said he had no 
sort of control of the premises at that time, but was willing 
to have them occupied to preserve them, because to the prop- 
erty he looked for payment of his purchase-money. He 
took possession because Smith told him he would have noth- 
ing more to do with the premises, and to keep them from 
ruin till he could sell the premises by law under a fi. fa. for 
the said purchase-money which he had previously obtained; 
the sale took place, Wynn bought the property, and now 
holds it under a sheriff’s deed. He said he was ever willing 
to have received Confederate currency on his notes, but none 
_was offered to him. He said Smith was notified of his in- 
tention not to make the deed directly. to him in time for 
Smith to have taken from bank, and used said $2,400 00, and 
its loss was Smith’s fault. Nevertheless, in sympathy for 
Smith, he offered to allow him to have the rent.of the prem- 
ises long enough to repay said loss, but Smith would not so 
agree. He denied that Adams ever was his agent in the 
premises, and said he had no authority so to bind him. 


On the trial, Smith’s solicitor read in evidence said bond 
for titles to him, acknowledging the receipt of the $1,100 00, 
and agreeing upon the payment of $2,400 00, personally to 
make him a warranty title to said premises, or that Wynn 
should do so. It was signed “B. F."Adams, agent.” Smith 
testified to the truth of the statements in his bill, and that 
Adams, at the time, was asked if he could make good titles, 
and if Wynn would make the deed, to which he replied, 
“there will be no difficulty about that;” that he lost the 
whole $3,500. They read in evidence a letter from Adams 
to Smith, dated the 3d of February, 1864, in which Adams 
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stated that there were no judgments against Brown, but those 

at Eatonton, amounting to $4,200 00 or $4,300 00, and that ° 
he had arranged to pay them off with said $3,500 00, and 

urging Smith to accept the deed through Brown, etc. They 

also read another letter from Adams to Smith, dated the 19th 

of March, 1864, in which he urges upon him that Brown’s 

title will be good, remonstrates at Smith’s wish for him, 

Adams, to make the title personally, and said that he never 

expected to be held toa literal compliance with his bond, nor 

did Smith at one time require or expect it of him. In it 

were these words, (“ Mr. Wynn had told me that he would - 
make the deed if I sold the property, and I only intended 
by the bond to give you strong assurance of my belief that 
he would do so. If I am forced to make the deed you must 
prepare to pay me in the new currency.” The person who, 
in 1863, was acting as agent of the bank, testified that Smith 
had a package in bank specially deposited, but he did not 
remember whether it was subject to Adams’ order Here 
complainant rested. 

Wynn’s solicitor moved to withdraw from the jury so much 
of said letter as is in (), but the motion was overruled. Wynn 
’ was then introduced, and reiterated the statements of his 
answer. He then put in evidence a power of attorney from 
Brown, dated in May, 1863, authorizing Adams to sell said 
premises and certain personalty, and pay Wynn, and certain 
debts for which Adams was Brown’s‘security, and to pay him, 
Brown, the surplus, if any. 

ADAMS, introduced by Smith, testified, that he did not 
remember that Smith was to make such deposit, but thought 
Smith was to pay him in a short time, and said that he did 
not remember receiving said letter notifying him of such de- 
posit. . 

The Court charged the jury as appears in the motion for a 
new trial, and they found for Smith. q 

Wynn’s solicitors moved for a new trial upon the follow- 
ing grounds: 

Ist. Because the Court erred in refusing to withdraw from 
the consideration of the jury, on motion of defendant’s coun- 
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sel, the following words, contained in a letter from B, FP,’ 
Adams to complainant, and read to the jury, to-wit: “Mp, 
Wynn had told me that he would make the deed if I sold 
the property.” 

Objection to said testimony being made, on the ground 
that no connection as principal and agent had been shown, 
or attempted to be shown, between Adams and this defendant, 
and. that said testimony was hearsay, and otherwise illegal. 

2d. Because the Court erred in charging the jury as fol- 
lows: “Therelation of principal and agent arises whenever 
one person, expressly or by implication, authorizes another 
to act for him, or subsequently ratifies the act of another in 
his behalf, and the act of ratification relates back to the act 
ratified. The principal is bound by the act of the agent 
whenever the agent acts within the scope of his authority, 
and the form in which the agent acts is immaterial. If the 
principal’s name is disclosed, and the agent professes to act 
for him, it will be held to be the act of the principal. The | 
agent’s authority will be construed to include all necessary 
and usual means of effectually executing it. ‘Private in- 
structions given by principals to agents, and not known to 
persons dealing with agents, cannot affect the rights of per- 
sons dealing with agents.” 

Objection to said charge being, that the same is not appli- 
cable to, nor supported by, the facts of this case. 

3d. Because the Court erred in the following charge to the 
jury, viz: ‘ Applying these general principles to this case, 
the Court charges the jury that if they believe, from the evi- 
dence, that Mr. Wynn, one of the defendants to the bill, 
either expressly or by implication, authorized Mr. Adams to 
sell the house in controversy, and promised to make a deed 
to the house when sold by Mr. Adams, then Mr. Wynn 
would be bound by the acts of Mr. Adams.” 

Objection to this charge being, that it is not law under the 
facts of this case. 

4th. Because the Court erred in the following charge to the 
jury. viz: That “if the understanding between Mr. Adams 
and Mr. Smith at the time of the sale of the house, was 
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that Mr. Adams had full authority from all parties in inte- _ 
rest to sell the house, and make a title to the same, then 
Mr. Smith is without fault, on his part, in making the pur- 
chase.” 

Objection to said charge being, that it is incomplete in 
this—the Court ought to have added these words: “ But if 
any interested party had not given authority to sell; then he 
would not be bound by the contract of Mr. Adams, unless 
upon a full knowledge of the agreement between Mr. Adams 
and Mr. Smith, he should afterwards ratify it.” 

5th. Because the Court erred in his charge to the jury as 
follows, viz: “That if the jury believe, from the evidence, 
that Mr. Smith paid a portion of the purchase-money when 
the contract was made by him and Mr. Adams, and depos- 
ited the balance of the money within a short time thereafter, 
in compliance with the terms of the contract, and went into 
possession of the property, the contract was so far executed 
by compliance of one party with the terms of the contract, 
that equity will decree a specific performance by the other.” 

Objection to this charge being, that it is not the law of the 
case, nor supported by the facts of the case, so far as respects 
this defendant. — 

6th. Because the Court erred, after reading to the jury the 
request to charge, hereinafter set forth, made by this defend- 
ant’s counsel, in saying: “Gentlemen, this is certainly the 
law, and as you will perceive, I have already, substantially, 
given it in charge”—said remark having the effect or ten- 
dency of drawing the attention of the jury from the legal 
significance of the request. 

7th. Because the verdict of the jury in said. cause is con- 
trary to the principles of justice and equity. 

8th. Because said verdict is contrary to the charge of the 
Court, made upon the written request of this defendant’s coun- 
sel, viz: “To authorize the jury to find for the complain- 
ant against Wynn, they must believe, from the evidence, that 
Mr. Adams was the authorized agent of Mr. Wynn, or that 
Mr. Wynn afterwards ratified Mr. Adams’ conduct, after a 
full knowledge of his conduct in the case. 
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9th. Because said verdict is strongly and decidedly against 
the weight of the evidence. 
The Court refused a new trial, and that is assigned as error, 


Tuomas G. Lawson, for plaintiff in error. 


JUNIUS WINGFIELD, for defendant in error. 


WARNER, J, 


This was a bill filed by Smith, the complainant, against 
Wynn and Adams, praying that the defendant, Wynn, might 
be specifically decreed to execute a good warranty title toa 
house and lot in the town of Eatonton. It appears from the 
record, that on the 20th of July, 1863, Adams, as the agent 
of alec, sold the lot to the complainant for $3,500 00 in 
Confederate money, and on that day signed a written memo- 
randum, in which the terms of the silo were recited, that 
$1,100 00 of the purchase-money had been paid, and Adams 
bound himself to make a good warranty title to the property 
when the balance of the purchase-money should be paid, or 
that Wynn should do’so. This written memorandum was 
signed by Adams as agent. It also appears in the record, 
that some years before this sale to the complainant took place, 
Wynn had sold the house and lot to Brown, taking his notes 
for the purchase-money, and giving him a bond to make a 
title thereto when the purchase-money should be paid. Brown 
went into the possession of the lot, and occupied the same 
for some time, and when he was about to leave the county on 
the 20th May, 1863, gave written authority to Adams to sell 
the house and lot, and out of the proceeds of the sale to pay 
first what was due to Wynn, and then to pay his other cred- 
itors. It was under this authority from Brown that Adams, 
as the agent of Brown, sold the property to the complainant. 
When Adams was about to sell the house and lot, he applied 
to Wynn to know if he would take Confederate money for 
the debt due him from Brown, and he said that he would, 
and executed a deed conveying the property to Brown, and 
deposited the same with Adams, the agent of Brown, to 
enable him to consummate the trade made with complainant. 


. 
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There is evidence in the record that within a month after the 
complainant purchased the property from Adams, he depos- 
ited the $2,400 00, the balance of the purchase-money in 
bank, and Adams was notified that the money was deposited 
there subject to his order. The complainant went into the 
possession of the property under the contract of purchase 
from Adams as the agent of Brown. The jury, upon the 
trial of the cause, under the charge of the Court, returned a 
verdict in favor of the complainant, and decreed that the de- 
fendant, Wynn, should specifically perform the contract made 
by Adams with the complainant on the 20th July, 1863, by 
making to the complainant a good warranty title to the prop- 
erty. / The defendant, Wynn, moved for a new trial, which 
was overruled by the Court, and that is the error complained 
of here. There is evidence in the record which would have 
‘ authorized the jury to have found that Adams was the agent 
of Wynn to receive and pay to him the amount due on 
Brown’s notes, but there is no evidence that would have 
authorized the jury to find that Adams was the agent of 
Wynn to bind him, to make a warranty“deed to the property 
to the complainant. In the absence of any positive evidence 
that Adams had the authority to bind him as his agent to 
make such a warranty deed to the complainant for the prop- 
erty, the fact that Wynn executed the title to Brown, and 
deposited it with Adams to enable him, as the agent of Brown, 
to consummate the trade made with the complainant, rebuts 
the presumption that Adams was his agent to make the title to 
the property, Adams could not bind Wynn to make a warran- 
ty title to the complainant without authority from Wynn to do 
so, and we find nv such authority, either express or implied, 
disclosed by the evidence in the record before us. The com- 
plainant’s bill for specific performance is based on the written 
memorandum signed by Adams, as agent, who had the written 
authority of Brown to sell the property, and although Adams, 
as Brown’s agent, could bind him to make a title to the prop- 
erty to the complainant, still he could not bind Wynn to do 
so without Wynn’s authority, and the evidence does not show 
that Adams had any authority from Wynn to bind him to 


VoL, xu.—30. 
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make a warranty title of the property to the complainant, 

Adams was Brown’s agent to sell the property and make q 
title thereto, but he was not Wynn’s agent to sell it for him, 

and bind him to make a warranty title thereto, without his 
authority. If Wynn had authorized Adams to sell the house 
and lot to the complainant as his agent, (of which fact there 
is no evidence in the record,) such authority to sell the prop- 
erty would not of itself have authorized Adams, as his agent, 

to bind him to warrant the title to ‘the property sold. To 
have authorized Adams as the agent of Wynn to bind him 
to make a warranty title to the property, he must have had 
the special authority of Wynn todoso: Gibson vs. Colt, 7th 
John. Rep., 390; Nixon vs. Hyserott, 5th John. Rep., 57, 
The agent, in order to bind his principal to make a warranty 
title to the property sold, must have the authority of his 
principal so to bind him, which the evidence in this case 
does not show that Adams had from Wynn in any view of 
the facts contained in the record. Under the power conferred 
on this Court by the Code, to award such order and direction 
to the cause in the Court below as may be consistent with 
the law and justice of the case: it is considered and adjudged 
by the Court that the judgment of the Court below be re- 
versed, and a new trial ordered, unless the complainant shall 
consent to take and enter a decree that Wynn should execute 
a warranty deed to the property to Brown, bearing the same 
date as the one executed by him to Brown heretofore, and 
deposited with Adams, as the agent of Brown, to enable him 
to consummate the contract made with the complainant for 
the sale of the property as the agent of, Brown, and that the 
deed so executed shall operate as an extinguishment of Wynn’s 
interest in the property, and that Adams be decreed as the 
agent of Brown to execute a warranty deed to the property 
to Smith, the complainant, in the name of Brown, his prin- 
cipal. Let the judgment be entered in conformity with this 
opinion on the minutes of the Court. 


Browy, C, J., concurred in the judgment, saying he did not 
agree as to the warranty by Wynn, but he wrote no opinion. 
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D. B. LANE et. al., vs. PHILuie J. Roprnson, Judge. 


(Rule nisi for mandamus to compel correction of a certifi- 
cate and to reinstate a cause.) 


A cause was called in its order upon the docket of this Court, and a mo- 
tion was made to dismiss it, on the ground that the bill of exceptions 
had not been certified and signed within thirty days after the decision 
was made at Chambers, and that no reason was given in the certificate 
ofthe Judge, why it was not signed and certified within the thirty days, as 
provided by the Code, and this Court dismissed the writ of error, on 
that ground, and ordered the judgment of the Court below to be af- 
firmed. On the next morning after the writ of error was dismissed, 
and before the minutes of the Court had been read and approved, the 
counsel for the plaintiff in error made a motion to have the judgment 
of the Court, dismissing the writ of error and affirming the. judgment 
of the Court below, set aside and the case reinstated on the docket, 
and that a mandamus nisi be issued by this Court, to the presiding 
Judge, to show cause why he should not state in his certificate the 
reason why he did not sign and certify the bill of exceptions, within 
the thirty days. The motion for a mandamus was in writing, and the 
truth of the facts stated therein, was verified by the oath of one of the 
counsel in the case; from which it appears, that the bill of exceptions 
was presented to the Judge within the thirty days, but that he having 
objections to some of the facts stated therein, did not return the same 
to the plaintiff, or his attorney, within ten days, as required by the 
Code, but retafned the same in his possession, until after the expira- 
tion of thirty’days, and then certified and signed said bill of exceptions, 
without stating any reason therein for his delay and failure to sign and 
certify the same, within the thirty days, as required by law: Held, that 
inasmuch as the Code provides, that if from any cause the bill of ex- 
ceptions is not certified by the Judge, without fault of the party ten- 

_ dering the same, such party, or his attorney, shall apply at the nezt 
term of the Supreme Court, wherever it may be, and may, on peti- 
tion, obtain from said Court a mandamus nisi directed to such Judge, 
and, inasmuch as the Court, at the time of the adoption of the Code, 
held its terms at several different times and places in the State, the 
application for mandamus might have béen made at any time during 
the next term of the Court, and asthe terms of the Court’ have since 
been located at one place, and as the present term of the Court is the 
next term held, since the bill of exceptions was tendered to the Judge, 
and no time specified either in the Code, or by the rules of this Court, 
within what time during the term of the Court, the miandamus shall be 
applied for, the plaintiff in error is within the provisionsiof the Code, 
when he applies for a mandamus at any time during the term, as he has 
done in this case. 
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Held, further, that, inasmuch as it is shown to this Court, during the 
term, by the oath of the attorney for the plaintiff in error, that the bill 
of exceptions was tendered to the Judge within the thirty days from 
the date of his decision at Chambers, and that it is not his fault that 
the same was not properly signed and certified, that he is entitled to 
the mandamus prayed for in his petition, and that the case be rein- 
stated on the docket of this Court, and that the order dismissing the 
same be rescinded and set aside, in order that the plaintiff in error 
may not loose any of his rights in the case, by reason of the failure 

-of the Judge to certify his bill of exceptions, as required by law. 


Mandamus. Bill of Exceptions from Morgan Superior 
Court. May Term, 1869. Dismissed, and cause afterwards 
reinstated. 


Abner M. Partee and wife filed a bill against Dawson B, 
Lane and Early W. Thrasher, and in May, 1869, had a de- 
cree against said defendants. They moved for a new trial. 
This motion was heard, at Chambers and overruled ; within 
thirty days after this decision, defendant’s solicitors tendered 
a bill of exceptions to the Judge. He was willing to certify 
to its truth, with a certain exception. Instead of returning 
it to them, with his objections, he retained it, waiting to see 
them. ‘This delay passed beyond thirty days from said de-' 


‘cision at Chambers. He finally certified it, in the usual form, 


to be true, with said exception, dating his certificate when 
he made it, and giving no explanation of said delay. When 
the cause was called here, Porter’s solicitor moved to dismiss 
the bill of exceptions, because it was not certified within 
thirty days from the decision complained of, and because, as 
he averred, the evidence was not brought here according to 
Rule 10th of this Court. Defendant’s solicitors said that the 
Judge declined making any explanation of said delay, saying 
that since the bill of exceptions was tendered to him within 
thirty days, (which was recited therein,) the law was com- 
plied with, and that he could certify it at any time, though 
after the thirty days, and they here argued that this opinion 
of the Judge was correct; further, they said, if this was not 
so, they had a certificate making said explanation, made out 
by Judge Robinson since notice of this motion was made, and 
proposed to add it, as a part of the certificate of the Judge to 








‘ 
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the bill of exceptions. .But the Court would not allow that. 
Without passing on the question as to the evidence, this 
Court dismissed the bill of exceptions, on the first of said 
grounds, without passing upon the other ground, and granted 
an order, in the usual form, affirming the judgment below. 

Before the minutes of Court were approved, said defend- 
ants appeared, and moved that said order be suspended, and 
that a rule nisi issue, requiring said Judge to show cause why 
he should not make, in his certificate, an explanation of said 
delay. In this motion, which was verified by one of movant’s 
solicitors, it was stated that at the time said Judge returned 
said bill of exceptions, counsel for both sides were present, 
and the Judge explained to them all why he had made this 
delay, and that since the motion to dismiss was made, said 
Judge had Said that he understood that Partee’s. solicitor 
agreed to take no advantage of said delay. They also pro- 
duced a certificate made by the Judge, after the motion was 
made to dismiss the cause, in which he did explain his de- 
lay, by saying he held it to see counsel as to correcting the 
bill of exceptions, to make it conform to the truth of the case, 
and stated that upon consultation they had agreed that thfs 
certificate (which they produced on the hearing of the motion 
-to dismiss) would prevent a dismissal, and for that reason did 
not move a rule for mandamus, before the case was called; 
and they prayed that said cause be reinstated on the docket of 
this Court. 


J. D. Pops, B. H. THrasuer, for the motion, 


A. REEsE, contra. 
/ 


WARNER, J. 


When the case was called in its order on the docket of this 
Court, a motion was made to dismiss it, on the ground that 
the bill of exceptions was not certified and signed by the pre- 
siding Judge, within thirty days from the date of the deci- 
sion made at Chambers. The motion was sustained, the writ 
of error was dismissed, and the judgment of the Court below 
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was affirmed. The next morning, before the minutes of the 
Court had been read and approved, the counsel for plaintiff 
in error made a niotion for mandamus nisi to be directed to 
the presiding Judge of the Superior Court, requiring him to 
show cause why he should not state in his certificate the 
reason why he did not certify the bill of exceptions, within 
the thirty days, as required by law, alleging in the petition 
for mandamus that the same had been tendered to him within 
thirty days from the date of the decision made at Chambers, 
The facts alleged in the petition for mandamus were verified 
by the oath of one of the movant’s counsel. At the same 
time a motion was made to vacate the judgment, dismissing 
the writ of error, and to reinstate the case on the docket. 
From the facts stated in the petition for mandamus, it 
manifestly appears that the reason why the bill of exceptions 
was not certified and signed within the thirty days, was with- 
out the fault of the party tendering the same, he having 
tendered it within time to the presiding Judge. When the 
Code was adopted, the terms of the Supreme Court were held 
at different times and places im the State; whereas, there are 
now but two terms of the Court, held annually at one place. 
The 4198th section of the Code provides, that if from any 
cause the bill of exceptions is not certified by the Judge, with- 
out fault of the party tendering, such party or his attorney, 
shall apply at the next term of the Supreme Court, wherever 
it may be, and, on petition, obtain from said Court a man- 
. damus nisi directed to such Judge. There.is no time stated 
in the Code, nor in the present rules of this Court, at which, 
during the next term thereof, the application must be made 
for mandamus, and this being the next term of the Court, 
since the bill of exceptions was tendered, the plaintiff in er- 
ror claims that he is now in time to make his application. In 
order to prevent the plaintiff in error from losing his right 
to be heard in this Court, by reason of the failure of the pre- 
siding Judge to perform his duty, as required by law, when 
he has not been guilty of any fault or negligence himself, we 
will grant the mandamus nisi, and reinstate the case upon 
the docket of this Court. All bills of exceptions are to be 
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signed and certified by the presiding Judge, within thirty days 
after the adjournment of the Court, or from the date of the 
decision made at Chambers, and if not so signed and certi- 
fied, the cause of the delay must be stated in his certificate, 
annexed to the original bill of exceptions. 

Let the mandamus nisi prayed for issue, and the case be 
reinstated on the docket of this Court. 





The Mayor AND CounciL oF ATLANTA, plaintiff in er- 
ror, vs. the GEoRGIA RAILROAD AND BANKING CoMPANY, 
defendant. 


The Mayor and Council of Atlanta were proceeding to open a street 
through the embankment of the Georgia Railroad, in said city, on the 
ground that the embankment was an obstruction to the street and a 
nuisance. The railroad company filed a bill praying for an injunction, 
and asserting a prior occupation by the railroad, and long acquiescence 
by the city. The Court granted the injunction, and, on the coming in 
of the answer, continued the injunction. As the right of the city was 
doubtful, under the bill, answer and affidavits, there was no error in hold- 
ing up the injunction until the trial, especially as the railroad is itself 
a thing in which the public has an important interest. 


Injunction. Streets. Railroads. Before Judge Pope. 
Fulton County. Chambers. October, 1869. 


By the present map of Atlanta, going south-east, the 
Macon and Western Railroad crosses Pryor street and termi- 
nates in the general passenger depot, located between Pryor 
and Loyd streets. The Georgia Railroad begins at said de- 
pot and runs to Augusta, passing, in the same direction, 
Loyd street, which runs across it, Collins street, which is a 
cul du sac on its north-east side, Calhoun street, which is cut 
in two by it, and Butler street, over which it passes. These 
streets are nearly at right angles with the said railroad, and 
abdut four hundred feet apart. The freight depot and the 
engine house of the Georgia Railroad Company are on the 
south-west side of its road, between Loyd and Collins streets 
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and the freight depot of the Atlanta and West Point Railroad 
Company is on the north-east side of the Georgia Railroad, 
about two hundred feet south-east from Butler street. 

The Mayor and Council of Atlanta and the Georgia Rail- 
road and Banking Company got into a controversy about 
Butler street, which gave rise to this litigation. The Georgia 
Railroad and Banking Company filed a bill against the Mayor 
and Council of Atlanta, in which were the following aver- - 
ments: It was chartered on the 27th of December, 1831; 
in 1844 it laid out and surveyed its track into what was then 
Marthasville, now Atlanta, across what is now called Butler 
street, secured the right of way, and took possession thereof. 
That portion of Marthasville was then in woods and its 
authorities had not laid out any street where Butler street 
now runs, so far as complainant knows. / 

In 1845 the Georgia Railroad was completed, and where 
Butler street now is, was an embankment say fifteen feet high. 
From that time forward the Georgia Railroad has so occu- 
pied said ground, without hindrance. Afterwards, the Mayor 
and Council of Atlanta laid off Butler street, up to said em- 
bankment, on each side. In 1851, witha view to accomo- 
date the citizens of Atlanta, complainant agreed that Pryor 
and Loyd streets should be opened and run across its rail- 
road, and to open under its railroad a culvert, so as to con- 
nect the ends of Butler street, and allow travel through the 
same. This was done with the acquiescence of said defend- 
ant. It is indispensably necessary to have many tracks and 
switches over Butler street ; (this is shown'by the location, 
which is fully described ;) to make an opening under its road, 
so as to give Butler street the full width claimed, to-wit, one 
hundred feet, would require a bridge, or tressel work, which, 
if at all practicable, would be very dangerous, and would cost 
say $10,000 00. Yet, in October, 1869, said defendant, re- 
gardless of complainant’s rights, by resolution, instructed its 
engineer and street committee to remove from Butler street 
the obstruction caused by said embankment, and to advertise 
for proposals to enlarge said culvert. There is no obstruc- 
tion there, except said embankment, covered by complain- 
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ant’s railroad tracks. The engineer had advertised, as in- 
structed, and it is understood that the defendant intends, at 
once, to carry on said work. The prayer was for injunction. 

The Chancellor granted an injunction till a day certain, 

and ordered defendant to show cause, on that day, why it 
should not be continued. The defendant, answering the bill, 
said: In 1843 the route was surveyed and located, and in 
1844 and 1845 complainant had possession of said land and 
was building its road, but had not then secured the right of 
way at that point. After 1843, and after Butler street was 
laid out, to-wit, in June, or July, 1844, L. P. Grant, who 
owned a half interest in the land lot, donated to it the right of 
way, at that point, as to his interest. Marthasville was in- 
corporated on the 23rd of December, 1843, and its corporate 
limits were a circle of one mile radius from said passenger 
depot, and that part of it compassing Butler street, was laid 
off in lots and streets, in 1843 or 1844. True, it was then 
in woods and no town map was made, showing said lots and 
streets, but Stephen Terry, who owned the land, had laid off 
the lots and streets, and dedicated the latter to public use, in 
1843, before complainant took possession, of said land, lay- 
ing off Butler and Calhoun streets, across what is now the 
complainant’s roadbed. Aid said Terry, who was a contractor 
on the Georgia Railroad, cut out of Calhoun street the dirt 
which made the embankment across Butler street. 

The Georgia Railroad was completed in September, 1845. 
Calhoun street was sixty feet wide, and ran across the road- 
bed, but the defendant consented that it should be closed, up- 
on the promise of the complainant to open Butler street, 
which is but fifty feet wide. The culvert under Butler street 
was made under these circumstances and no other, to-wit, 
the defendant and the Macon and Western Railroad, for their 
own benefit in 1851, petitioned the Mayor and Council of 
Atlanta to close Pryor street, (the Macon and Western Rail- 
road Company desiring to put a depot where it ran) and toclose 
Calhoun street, because it was inconvenient to the defendant, 
said defendant threatening, if this was not done, to remove its 
depot and shops out of thecity. The then Mayor and Coun- 
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cil of Atlanta granted the petition, with the understanding 
that defendant would no longer obstruct Butler street, and 
would open it, by providing a sufficient passway, under its 
track, for the public. Defendant did make a culvert under 
Butler street, but it is but ten feet wide and eight feet high, 
never fit for the purpose of such passway, and wholly un- 
suited since Atlanta has grown so much. The Mayor and 
Council of Atlanta were never satisfied with said culvert, but 
have ever complained of its insufficiency. So much did they 
complain, that complainant, in 1861, agreed to widen said 
culvert, to sufficient size, and carried there the timber neces- 
sary for that purpose, but for some reason unknown, took the 
timber away, not having widened the culvert. The neces- 
sary bridging or trestle work, etc., could be done in good style 
for-$3,000 00, and would not be dangerous or injurious to 
complainant’s business, 

Before passing said resolution, the defendant had notified 
complainant, according to law, to remove said obstructions, 
and tried otherwise to have the matter peaceably adjusted. 
But complainant refusing to do anything; they gave said in- 
structions, as they thought they might well doin law. They 
insisted that said injunction should not be continued. 

At the hearing, each side read affidayits as to whether 
Butler street was laid off before the embankment was built, 
and the defendant read affidavits in support of the answer, 
as to how the culvert came to be under the railroad, the offer 
to widen it, in 1861, ete. After argument had, the Chancel- 
lor continued the injunction till the final hearing. This or- 
der is assigned as error. 


ARNOLD & Broyues, Hitt & CANDLER, for plaintiff in 
error, said the complainant was bound to keep Butler street 
open, and its failure to do so, after legal notice, anthorized 
defendant to remove the obstruction: Cobb’s Dig., 955; Act 
3lst December, 1838; Irwin’s Code, secs. 747, 748; Code 
of Atlanta, pages 6, 8, 19. 


L. J. Guenn & Son, for defendant, were about to reply, 
when the Court said it did not desire to hear from them. 
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McCay, J. 


From the bill, answer and affidavits in this record, we 
are clear that the judgment of the Circuit Judge, in grant- 
ing and continuing this injunction, was right. It is at least 
doubtful, from the evidence, whether Butler street was ever 
a public street across this road, except as the railroad made it 
so, by opening the culvert. Again, the city seems to have 
been satistied with this culvert, from 1851 till this bill was 
filed. It is rather late in the day to insist that a nuisance 
which has existed over twenty years, is so intolerable, and of 
such immediate, pressing inconvenience, that the city cannot 
wait for a trial on the merits, before it is removed. 

It must be remembered, that the railroad, while itis a 
private corporation, is, at the same time, created for the pub- 
lic good, and if it will be an inconvenience to the city to wait, 
it will be a serious inconvenience to the public to have a 
squad of street hands tinkering with the road-bed of the 
railroad. 

At best, the right of the city to treat this obstruction as a 
nuisance, is doubtful, and it would be an abuse of the discre- 
tion of a Circuit Judge to undertake to settle this question, 
until a trial is had. 

Our law makes this a matter to be tried by a jury, and to- 
allow the city to go on with its work, would be an assump- 
tion by the Court, in a case like this, of the powers of the 
- jury. 

Judgment affirmed. 
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DaniEL HyDEN, plaintiff in error, vs. the STATE oF Gror- 
GIA, defendant in error. 

1. The order of a magistrate, sitting as a Court of inquiry, to determine 
whether one arrested under a bastardy warrant shall be committed or 
recognized to appear at the Superior Court, to answer, etc., is not 
‘such a judgment as can be pleaded in bar to a subsequent inquiry un- 
der a new warrant for the same offense. 

2. The judgment of a committing Court, that the defendant be committed 
or give bond, etc., can not be corrected by the Superior Court by-cer- 
tiorari. 

3. When a magistrate, after a hearing, orders a. prisoner under arrest to 
be committed, or give bond to appear at the Superior Court, to answer, 
it is illegal for the magistrate to give judgment against the prisoner for 
the costs, other than the costs of his own witnesses, and such ille- 
gality may be corrected by certiorari. 


Certiorari. Bastardy. Costs. Before J udge Knieur, 
Lumpkin Superior Court. September Term, 1869. 


Malinda Loggins made affidavit that Hyden was the father 
of her bastard child, and that it was likely to become charge- 
able tothe county. On the 9th of May, 1868, a Justice of 
the Peace issued a warrant against Hyden and he was ar- 
rested. At the trial, Hyden’s attorneys produced an affida- 
vit made by her, charging the same facts, before the Judge 
of the County-Court of said county on the 26th of March, 
1868, a warrant by said Judge, the entry of an arrest of 
Hyden upon it, and a judgment dated April the 2d, 1868, 
declaring that Hyden was not the father of the child, and 
that he be discharged. They pleaded this judgment in bar 
of further proceedings upon the last warrant, and moved to 
dismiss it. ‘The motion was overruled by the Justices of the 
Peace who were presiding. 

Malinda Loggins, while she reluctantly admitted that 
others had carnal knowledge of her, about nine months be- 
fore the birth of the bastard, swore that Hyden was its father, 
and that she had never said another person was. Besides 
this, there was no evidence of Hyden’s intimacy with her, 
except that he visited the house where she once lived, and 
some of her family testified that Hyden admitted that the child 
was his, had a private interview with her, and gave Malinda 
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some money to support it, etc. The defendant showed by 
reputation and fact, that she long had been a common whore, 
that she lived, about nine months before the birth, in a house 
with three rooms; one occupied by a young man, ‘ences by 
a negro, and the eile by her; and that she iad said that 
that young man, and not Hyden, was the father of her child. 
Besides, many witnesses testified that they-would not believe 
her on oath. Hyden’s visits to the house were met by evi- 
dence that he was attending to business for the landlady, and 
his giving the small sums of money, etc., were met by evidence 
that he were a man of good character, a member of the church, 
very charitable, and had heard the report. that he was charged 
with being the father, and had said interview with ‘Malinda 
to stop the report. 

The Justices ordered that Hyden give seni in the sum of 
$750 00, for the support and maintenance of the child, or 
be bowmd to appear at the Superior Court, to answer ‘the 
charge of bastardy, (or, in default of giving said last bond, 
be committed to jai],) and ordered that he pay immediately 
all the costs, and the fees\of all the witnesses who had been 
subpeenaed and appeared, without regard to who had sub- 
peenaed them, or whether they had been sworn and testified. 
Hyden’s counsel sued out a certiorari to the Superior Court, 
averring that said Justices erred in hearing said case, after 
the proof of the former discharge, and in ordering said costs 
paid then, and in ordering so much costs paid, specifying 
why parts of it were not legally taxed. 

After argument, Judge Knight dismissed the certiorari, 
and that is assigned as error. 


GrorGE D. Rice, H. P. BExL, for plaintiff in error, as 
to the conclusiveness of the first trial, cited Irwin’s Code, 
secs, 2846, 3519, 3773, 4602; 2d Kelly, (Ga. R.,) 329; 8th 
Ga. R., 143; 9th, 247; 16th, 578; 20th, 90; as to collect- 
ing costs, at date of commitment: Irwin’s Code, sec. 4602; 
said certiorari was the proper writ in this case: Irwin’s Code, 
secs. 3980, and 3977; 39th Ga. R., 39. 


No appearance for the State. 
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McCay, J. 


1. We see nothing in the Bastardy Act which alters the 
nature of the proceedings had under it, from the proceedings 
at other Courts of Inquiry. The judgment of the magistrate 
is not final, and settles nothing as to the guilt or innocence of 
the defendant. If the defendant pleases, he may give a bond 
to support the child, but if he declines, the judgment of the 
magistrate is only that he be committed, or give bond to 
answer, as in other cases. 

2. It is unheard of, that the mere precautionary act of a 
magistrate, in determining that a prisoner, under arrest, shall 
be bound over, or be committed, may be corrected by certio- 
rari. No member of this Court has yet heard of such an 
instance in our practice, and the absence of such an instance, 
is a strong reason for the conclusion, that the general words of 
the Constitution, giving to the Superior Court power‘ cor- 
rect the errors of inferior judicatories, do not include such a 
judgment. The truth is, the judgement, is nothing but that 
the defendant must answer to the Superior Court, and it is 
wholly useless to correct by certiorari that which, by the very 
terms of the judgment, has been already referred to the Supe- 
rior Court.: We think, therefore, that this certiorari ought 
not to have been sustained, so far as it asks a review of the 
action of the Justices, in binding the defendant over. . 

3., But, we think there was error in the matter of costs, 
A Court of Inquiry has not a right to give finah judgment 
against the defendant, for any costs, (except of his own wit- 
nesses.) If the defendant is bound over, the costs, except 
that of his own witnesses, abide the event. See Code, sec- 
tion 4602. So far as this petition claims that the Court 
erred in giving judgment and issuing execution for the cost 
of the State’s witnesses, it was well founded, and as the an- 
swer admits that to have been done, the certiorari ought to 
have been sustained on that point, and the judgment of the 
magistrates should be modified, so as to conform to the law. 

Judgment reversed. 
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THe YAHOOLA RIVER AND CANE CREEK HypDRAULIC 
Hose Minina Company, plaintiff in error, vs. HENRY 
Trey, defendant in error. 


1. A recital in a deed that the parties making it are heirs-at-law of a 
former owner, is no evidence of the fact recited, except as against par- 
ties to the deed and their privies. 


2. In action of trespass for cutting timber from vacant land, the plaintiff 


must prove a good title in himself. 

3. In showing title by an administrator’s deed, the order of the Ordi- 
nary granting leave to sell must be produced. It is not sufficient that 
it is recited in the deed. 

4, A corporation may be guilty of a trespass other than a trespass on 
the case, as well as an individual. Its servants, obeying its orders, 
may render it liable to such an action. (R.) 

5. In an action of trespass for cutting timber on vacant land, when it is 
proved that the defendant, in good faith, believed it was his own land, 
the verdict, if for the.plaintiff, ought to be only for the actual damages 
proven. , 


Trespass quere clausum fregit. Damages. Before Judge 
Knieut. Lumpkin Superior Court. September Term, 1869. 


Irby brought trespass quare clausum fregit against the 
Yahoola River and Cane Creek Hydraulic: Hose Mining 
Company, averring that it had with force and arms broken 
and entered land lot 345, in said county, and cut and carried 
therefrom three hundred trees, of the value of $500 00. 
The defendant pleaded the general issue and Statute of Lim- 
itations. 

Plaintiff’s attorney, to show title in plaintiff, read in evi- 
dence a grant of said lot from the State to Archibald Wal- 
raven, a deed from William Walraven and Peter J. Walraven 
to Andrew J. Walraven, in which said feoffers were described 
as the sole heirs-at-law of Archibald Walraven, and then a 
deed front Wesley Hudson, as administrator of Andrew J. 
Walraven, to Irby, in which it was recited that Hudson, as 
such administrator, had obtained an order of the Court of 
Ordinary for the sale of said land, had advertised it accord- 
ing to law, and then, at public outcry, knocked it off to Irby, 
who was the highest bidder, giving time, place and circum- 
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stances, as is usual in deeds by administrators. These deeds 
were read in evidence, notwithstanding the objections of de. 
fendant’s attorney. He objected to the first because there 
was no evidence that Archibald Walraven was dead, nor 
that William and Peter J., were his heirs-at-law. He ob- 
jected to the other deed, because it was not shown, otherwise 
than by the recitals in the deed, that the Court of Ordinary 
granted leave to sell the land. 

A witness testified that Dr. VanDyke, as agent of de- 
fendant, in 1865 or 1866, cut perhaps one hundred trees off 
said land, and that they were worth $40 00. 

Defendant’s counsel read in evidence a deed from Jacob 
Deek to VanDyke, made in February, 1866, and VanDyke 
testified that he bought said land from Deek, claimed it bona ' 
fide as his own, and ordered timber cut from it on his own 
account, and not as agent of the defendant. He estimated 
the damages “at $30 00 or $4000. There was also read in 
evidence a deed from thesheriff to Deek. And, as to the bona 
fides of VanDyke’s purchase, plaintiff offered a witness who 
testified that he told VanDyke, before he bought it, that he 
thought the title which he was buying was bad. 

The Court charged the jury that though VanDyke may 
have been agent of defendant when the trespass was com- 
mitted, yet if he had bona fide bought the land, and believed 
it was his, then the jury should not find more than the ac- 
tual damages proved. 

The jury found for the plaintiff $100 00 for damages. 
Defendant’s attorney moved for a new trial upon the 
grounds that the Court erred in allowing said deeds to be , 
read in evidence, without more, and because the verdict is 
strongly and decidely against the weight of the evidence and. 
excessive, and contrary to said charge of the Court. The — 

new trial was refused, and that is assigned as error. 


GerorGE D. Ricg, by the REPORTER, for plaintiff in error, 
as to the admissibility of the deed from the pretended heirs 
of the grantee, cited: Carver vs. Jackson, 4 Peters R., 83; 
1 Gr. Ev., note to sec. 23; Hanks ys. Phillips, 39th Ga. R.; 


~ 
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as to the admissibility of the Hudson deed, 7th Ga. R., 559; 
4th, 148, 156; Irwin’s Code, secs. 2518, 2519, 2520; as to 
sheriff’s deed, 24th Ga. R., 494. No evidence that defend- 
ant committed the trespass: Irwin’s Code, sec. 2177; 13th 
John, R., 414; Ang & Ames on Corp., sec. 388; 2d Wend. 
R., 452; 7th Conn. R., 485; 12 Metcalf R., 482 ; 2 Railway 
Cases, 391. Principal not liable for agent’s trespass: Ang. 
& A. on Corp., secs. 311, 388; 19th Wend. R., 343; 3 W. 
&S. R., 103; 4B. & Ald. R., 590; 2 Wend. R., 452; 7th 
Conn. R., 485. The company was ignorant of VanDyke’s 
‘trespass; Ang. & Ames on Cor., 304; 8th G. & J. R., 248; 
29th Miss. R., 68; as to wuclnsien damages: 10th Ga. R., 
37; 28th, 597; 93d, 500. 








_ Ne appearance for defendant in error. 


McCay, J. 


1. We see no reason why the recital in a deed by John and 
Jacob Doe, that they are the heirs-at-law of William Doe, 
should be any evidence of that fact. Any other two men 
might make a deed with the same recital in: it, and there 
would be no reason why the recital in one of the deeds should 
be taken for true rather than in the other. To make outa 
title to land, all that would be necessary, if this were the 
law, would be to write a deed to it,-setting forth that the 
maker of the deed was the heir-at-law of the true owner. 
Such recitals bind the parties to a deed, and all persons 
-claiming under the deed, but they are no evidence at all 
against strangers: 4 Peters, 83; Greenleaf Evid., 1 vol., 
sec, 23. 

2. Our Code, section 2965, allows an action of trespass by 
the true owner, even though he was not in possession of the 
‘land at the time, provided the land be vacant. At common 
law'the plaintiff must have been in possession. Hence the 
fiction of the action of ejectment, in which to make out the 
case it is necessary that the tenant in possession shall confess 
lease, entry and ouster in John Doe. If the plaintiff be in 
actual possession, he may maintain the action of trespass 


Vou. xL—3l., 











482 SUPREME COURT OF GEORGIA. 





The Yahoola River Mining Company vs. Irby. 





without showing title: Rev. Code, sec. 2964. But it is 
only under our statute that the true owner can bring trespass, 
if he was not in possession at the time. To bring himself 
within the statute he must show he is the true owner. This 
he can only do by showing title. 

3. The power to sell must always be proven: 4 Ga., 148, 
156 ; 24th Ga., 494. If that power be shown, the fact that 
the prescribed forms were pursued, will be presumed from 
the recitals until the contrary appears: Rev. Code, section 
2520. 

4, A corporation may be guilty of a trespass other than a 
trespass on the case as well as an individual. Its servants, 
obeying its orders, may render it liable to such an action. 
It may be that Dr. VanDyke, in directing the trees cut, was 
acting as the claimant of the land, but it is also true that the 
hands, and the person who superintended and directed them, 
were acting as agents of the corporation, and it makes but 
little difference whether the trespass was committed by the 
agent, Dr. VanDyke, or by the other agents, the actual cut- 
ters of the trees. 

5. The jury, in their damages, are confined to the proof. 
It appears very plainly here that there was a bona fide belief 
in Dr. VanDyke that the land belonged to him, and no 
greater verdict ought to have been given than will cover the 
injury shown by the proof to have been inflicted. 

Judgment reversed. ° 
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Joun P. Brancu, plaintiffs in error, vs. the MECHANICS 
Bank, defendant in error. 


Whether paragraph 11 of section 17 of Article 5 of the Constitution 
of Georgia, of 1868, is contrary to the Constitution of the United 
States, and as to its construction. Quere. (R.) 


Constitutional Law. Decided by Judge Gipson. Rich- 
mond Superior Court. June Term, 1869. 


/ 


In August, 1867, Branch brought assumpasit ‘against the 
Mechanics Bank, a corporation, for $13,320 00, besides in- 
terest and damages, because of its refusal, on demand, made 
in May, 1867, to pay certain of its bank notes, issued in the 
years 1842—43-50-51-52-53-54-56-57, and fully described 
in the petition. 

The defendant pleaded, that “the several netes or bills; on 
which this action is founded, were issued and paid out dur- 
ing the late rebellion of the Southern States, for the purpose 
of aiding and encouraging said rebellion, and received for 
that purpose by the parties to whom it was issued.” This 
plea was verified by the president of the bank making affida- 
vit, that “he has reason to believe that the obligations, or 
evidences of indebtedness, upon which the above stated suit 
is founded, or some part thereof, have been given, or used, for 
the illegal purpose set forth in the foregoing plea.” 

This plea was demurred to, upon the following grounds: 
That clause of the Constitution of Georgia on which the plea 
was based does not embrace bank bills or notes; the plea 
does not allege that any contract was made between plaintiff 
and defendant, or any other parties, with the intention and 
for the purpose of aiding and encouraging said rebellion, nor 
that it was the purpose of any one of the parties to said con- 
tract to aid and encourage said rebellion, ‘such purpose being 
made known to the other party ; that said clause of the Con- 
stitution of Georgia is void, because it impairs the obligation 
of these contracts. The demurrer was overruled. 

Plaintiff’s attorney. read in evidence said bank bills and 
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closed. No evidence was offered by the defendant. Plain- 
tiff’s attorney requested the, Court to charge the jury that 
said clause of the Constitution of Georgia was void, for the 
reason aforesaid, that it did not embrace bank bills, that 
plaintiff is presumed to be a bona fide holder for value, and 
said clause did not apply to said notes against him, unless he 
was a party to such illegal contract, mentioned in said clause; 
that said clause did not embrace notes issued before the re- 
bellion, nor any notes, unless the jury find that they, or some 
of them, were made by either or both parties with the inten- ~ 
tion and for the purpose of aiding or eneouraging the rebel- 
lion, and so known to the other party ; or, first, that there 
was such illegal, principal contract made during the rebellion, 
and then, secondly, the notes sued on, or some of them, were 
executed at the same time, or since said principal illegal 
contract was made, by said parties or either of them, in con- 
nection therewith, or a consideration therefor, or in further- 
ance of said principal contract ; that a re-issue of a bank note 
is not a making or execution thereof; that in this case slight 
evidence only, if credible, is sufficient to cast upon defend- 
ants the burden of proving its defense by testimony in sup- 
port of its plea; that the jury may look to the evidence of 
the condition of said bank bills, of the time of the official 
connection of different officers of defendant, and their deaths, 
in considering the question as to when said bills were made 
or executed; that the mere circulation of said bills, among 
private persons, for lawful purposes, during the rebellion, was 
and is not illegal, and does not impair plaintiff’s right. 

The Court refused to charge any part of said request, as 
requested. He did charge that the date of the bills and all 
other circumstances might be considered by the jury, in de- 
termining the issue made, and, at the request of defendant’s 
counsel, further charged the jury, that the plaintiff must show 
that the bills sued on were not issued in aid of the rebellion, 
orhe could not recover, that defendant was not bound to 
prove that they were so issued, but the plaintiff must prove 
the contrary ; that the plea follows the words of the law and 
throws the burden of proof on the plaintiff. 
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The jury found for the defendant. There was no motion 
for a new trial. Plaintiff’s counsel says that the Court erred in 
overruling the demurrer to said plea, in refusing to charge 
as requested by him, and in charging as requested by the de- 
fendant’s attorney. 


Brown, C. J., having been of counsel for the bank, would 
not preside. By a disagreement between the Associate Judges, 
the judgment below stands affirmed. No opinions were written 


out. 


H. W. Hicxiarp, for plaintiff in error. 


Witt1am T. GouLp, for defendant. 





Me ira G. PHEcps, plaintiff in error, vs. Joon W. Por- 
TER, defendant in error. 


The exceptions in the homestead provision of the Constitution of 1868, 
apply as well to the personalty as to the realty set apart, provided the 
specific property is capable of identification. 


Homestead Act of 1869. Exemption of Personalty. De- 
cided by Judge Rosinson. Morgan Superior Court. May 
Term, 1869. 


On the first of January, 1866, David 8. Phelps bought of 
John W. Porter four mules and other property, amounting 
to $953 00, and gave Porter his note therefor, to be paid out 
of the proceeds of the crop which Phelps should make in 
1866 on the plantation rented to him by Porter. On the 
29th of December, 1866, Phelps gave to Porter a mortgage 
on said four mules, and on other property, to secure the pay- 
ment of said note, and on the 2d of February, 1867, gave 
him another mortgage, for the same purpose, on two horses 
and two mules not covered by the first mortgage. In Feb- 
ruary, 1869, these mortgages were foreclosed, and the. fi. fa. 
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issued thereupon was levied on two of the first named mules 
and two wagons. Before the sale by the sheriff, Mrs. Phelps 
notified the sheriff that she had had said property upon 
which he had levied, duly set apart to her and the family 
under the Homestead Act of 1869, and demanded that he 
should not sell them. 

He did not sell them, and when Court convened, was ruled 
for. the money. He answered, giving said notice as ‘his 
reason for not selling. How the parties got at issue does not 
appear by the record, but it was treated as a fact that Mrs, 
Phelps had had said property so exempted under said Act, 
and “it was in proof” that the mules levied on were part 
of the property for which the note was given. The Court 
held that so much of the property levied on as was. part of 
the consideration of the note was subject to sale under said 
fi. fa., made the rule absolute against the sheriff, and ordered 
him to deliver the other property to Mrs. Phelps, and sell 
the two mules. Mrs. Phelps, by her counsel, assign his de- 
cision as to these two mules as error. 


B. H. TuHrasH_ER, for plaintiff in error. 


T. H. 8. Brogston, for defendant in error. 


McCay, J. 


Perhaps if the words of the Constitution be taken in their 
strict philological sense, the exceptions to the general pro- 
vision are confined to the realty. A “homstead,” in its 
strict signification, can only refer to realty, although it would 
require some modification to make it apply to land without 
a house upon it. In our judgment, however, this clause of 
the Constitution is to be construed in reference to its intent, 
to-wit: to set apart for the family a portion of the assets of 
the “head,” and protect it from sale by the creditor. Its 
fundamental, equitable, basis is, that a man owes to his wife 
and children a support, and as they are for the most part 
incapable of’ self-support, and by their connection with him, 
have no direct interest in their own labor, society, for its own 
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protection, has a right to see to it that they shall not be cast 
homeless and penniless upon it for support. Yet the same 
great equity which declares the wife and children to be cred- 
itors of the husband, also admits that property unpaid for is 
not, according to the great law of right, properly to be taken 
even for the support of the family, nor is there in the nature 
of the thing any difference between real and personal prop- 
erty in this respect. 

There are, it is true, some technical rules in relation to the 
transfer of property which separate the two classes very 
widely. But in abstract equity, property is property, be it 
real or personal, and it is nothing but just, when we go into 
the sphere of equity, honest, abstract right, to defend the 
right of a family to this provision to keep the balance even. 
There is no equity in applying property not paid for to the 
use of even the wife and children. 

Whilst, therefore, we admit that a strict verbal criticism 
would perhaps confine the exceptions to the realty, yet the 
equity of the statute extends them to the personalty, and so 
we hold. 

Judgment affirmed. 





} 


Harris GRESHAM, plaintiff in error, vs. JAMES Morrow, 
administrator ef. al., defendants in error. 
‘ 


(A held a note on two as joint promisors, which note was given for slaves,) 

~ and in full discharge and satisfaction of said note. A took a note for 
the same amount on one of said principals, anda third party, as his 
security. This was a novation, the original debt ceased to exist, and 
the consideation of the new note was not slaves, but the satisfaction 
of the first note. 


Slave debt. Novation. Before Judge Roprnson. Jones 
Superior Court. October Term, 1869. 


/ In 1858 or 1859, James Caldwell sold slaves -to Charles 
'D. Bostwick and Joseph L. Holland, taking their note for 
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the price, | ‘James Caldwell sold the note to Robert Caldwell, 


who in 1858’sold it to Gresham, who paid specie for it.) le 
1860- Joseph L. Holland died and Benjamin L. Holland be- 
came his administrator./ On the 5th of January, 1861, Charles 
D. Bostwick, as maker, and Benjamin L. Holland, as securi- 
ty, made a new note, payable to Gresham, and in considera- 
tion of its delivery to them, Gresham surrendered the old 
note. } Bostwick died, and Morrow became his administrator, 
Upoit this new note Gresham sued in March, 1869. (The de- 
fendants showed the foregoing facts, and moved the Court to 
dismiss the cause, because he had no jurisdiction to try or 
enforce a slave debt. It was dismissed, and for that com- 
plaint is made here. } 


Isaac HaRDEMAN, Lyon & DEGRAFFENREID, for plain- 


tiff in error. : 


GrorcE T. Barrett, for defendants, relied upon the 
Constitutional prohibition, as to such debts, and said it was 
not a novation: 23d Ga. R., 237; 35th, 364. 


McCay, J. 


What, according to the facts as they appear in the record, 
was the consideration passing between the makers and the 
payee of this note? Surely it can, in no fair sense, be said 
to be slaves. Gresham held a note, made by Bostwick and one 
Joseph Holland, given to one Caldwell, or bearer, for negroes 
sold to said Bostwick and Holland. Having this note, as his 
own, Gresham gave it up, and took the note sued on in liew 
of it.. Theformer debt was due from Bostwick and Joseph 
Holland as joint promisors, both interested in the considera- 
tion. This debt is due from Bostwick and Benjamin Holland, 
and the latter is only security for Bostwick. It is clear that 
this note is not a simple renewal ofthe former. One of the 
parties has dropped out of the contract, a new party has come 
in his stead, and he only as security. In other words, the 
negro note was settled, discharged, satisfied.) In the language 


of our Code, section 2682, “it ceased to exist. C \The consider- ° 
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ation of this note is not the negroes, but the debt due from 
Bostwick and Joseph Holland. By taking this note, Gresham 
lost his right to. go on the estate of Jos. Holland, and consen- 
ted to look to Bostwick alone and Benj. Holland, his surety. 

A damage or loss to the payee is a sufficient consideration 
for a contract. Clearly, the loss of his right to go on Joseph 
Holland was a loss to Gresham. Tt is the same as if he had; 
given up the origninal nog for the note of two strangers to} 
the original contract. _ True, Bostwick is the same man in 
both contracts, but in one he is a joint promisor with another, | 
and in the other he is the sole principal, Benjamin Holland ' 
being surety. Almost certainly, the estate of Joseph Hol- 
land has paid its half of the negro note. Perhaps Benjamin 
Holland has gotten credit for it as administrator. It is not 
probable that Joseph Holland got clear of his liability on, 
that note for nothing. There must have been some new con-| 
sideration to bring about so entire a change in the relative’ 
rights of the parties, as exists in a note made by Bostwick 
and Joseph Holland, both principals, and a note made by 
Bostwick, principal, and Benjamin Holland, security. This | 
could have been no mere renewal. 

The consideration of the note sued on was not a slave, ‘but 
the motives and inducements, whatever they were, which in-- 
duced the giving of this note instead of and in satisfaction of) 
the negro note. Thedoss to Gresham is apparent. The gain 
to the estate of Joseph Holland is apparent. What induced 
Bostwick to become liable alone does not appear. But, with- 
out doubt, this is a new contract, made with different motives 
and for new considerations, from the note given for the slaves, | 
and the consideration of it was not a slave, but the satisfac- | 
tion of the slave note. The mere taking of one note in re- 
newal of another, is not a satisfaction of the first. Nor is | 
the taking a note of a third person, unless the first note be, 
givén up, oF there be an agreement that the note of the third 
person is taken in satisfaction. 

Here then is a change in the parties, and the first note 
is given up. It ceased to exist. It was paid, just as much | 
as though it had been. paid in cash.. J udgment reversed, 
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Frances McIntyre, administratrix, plaintiff in error, us, 
RaLPH MELDRIM, defendant in error. 


1. When one of the parties to an original contract or cause of action in 
issue or on trial, is dead, or when an executor or administrator is a party 
to any suit on a contract of his testator or intestate, the administrator ig, 
under section 3798 of the Revised Code, a competent witness, although 
the other party is not. 

2. A wife is a competent witness, though her husband be a party, but 
she cannot give evidence of any fact which she acquired by virtue of 


the confidential relations existing between her husband and herself, 


(R.) ‘ 


Competency of witness. Before Judge ScHLEY. Chat- 
ham Superior Court. June Term, 1869. 


Meldrim sued Mrs, McIntyre, as administratrix of her de- 
ceased husband, on an account. She pleaded the general 
issue and payment. The plaintiff having introduced his evi- 
dence, Mrs. McIntyre’s testimony was offered by interroga- 
tories. She testified to the payment. Plaintiff’s counsel 
objected to her testimony, upon the ground that her husband 
being dead, plaintiff could not testify in the cause, and, there- 
fore, she being his administratrix, could not. The Court 
rejected her testimony, and plaintiff had judgment for his 


claim. The refusal to admit Mrs. McIntyre’s testimony is — 


assigned as error.’ 


Tuomas E. Loyp, by GrorcE A. MERCER, for plaintiff 
in error, relid upon Crenshaw vs. Robinson, Ex’r., 37th Ga, 
R., 118, 123. 


T. M. Norwoop, for defendant in error. 


McCay, J. 


1. The Evidence Act of 1866, (pamphlet, 138-9, Code, 
section 3798,) provides that no person shall be excluded from 
being a witness by reason of crime or interest, or by reason 
of being a party to the suit. Without question, under this 
general rule, the administratrix was in this case competent. 
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But it is said that she comes within the exceptions provided 
in the Act, of which there are several. 

One of the parties to the original contract is dead. The 
first exception in the Evidence Act is as follows: “ When 
one of the original parties to a contract or cause of action in 
issue, or on trial, is dead, or is shown to the Court to be in- 
sane, or when an executor or administrator is a party in any 
proceeding on a contract of his testator or intestate, the other 
party shall not be admitted to testify in his own favor.” 

In 37th Georgia, 118, this Court, in Doe, ex dem. Duke, 
ete.. vs. Roberson’s Ex’rs., decided that the administrator 
might be a witness, although the other party could not be. 
We see no objection to the law as laid down in that case, 
and it is conclusive upon the point made in this bill of ex- 
ceptions. Why should not the administrator be a witness? 
The only objection to him at common law was, that he was a 
party, and might have an interest in the event of the suit. 
That objection is totally removed by the Act of 1866. The 
other party cannot testify because the person with whom he 
contracted is dead and cannot meet him upon the stand, but 
that is no reason why the administrator should be excluded. 
In such cases he was, before his appointment, an independent 
witness, and there is nothing, either in the words or spirit of 
the exception, to exclude him. 

2. In this case the administratrix is the wife of the de- 
ceased. We have held at this term, in the case of Williams 
and Phillips, 39th Georgia Reports, 605, that under the Act 
of 1866 the wife is competent, though she cannot, give evi- 
dence of any fact which she acquired by virtue of the confi- 
dential relations existing between her husband and herself 
during the coverture. With this qualification the adminis- 
tratrix, even though she be the widow, is competent. In this 
case, although the witness does say that she acquired certain 
information from her husband, yet taking her testimony alto- 
gether, we think the Court erred in ruling it out. It ought 
to have gone to the jury with the qualification we have men- 
tioned. \ 

Judgment reversed. 

















492 SUPREME COURT OF GEORGIA, 





Hoyt & Co., vs. Sheffield—Camfield e¢ al., vs. Shaw. 





E. A. Hoyt & Co., plaintiff in error, vs. D. J. & J. W. 
SHEFFIELD, defendants in error. 


Complaint and motion for new trial, from Thomas, 


The writ of error in this case was dismissed by the Court, 
ex suo meio motu, because counsel for plaintiffs in error failed 
“on or before the calling of the cause on the docket for g 
hearing” to furnish to each of the Judges and to the Repor- 
ter a printed or plainly written copy of the bill of excep- 
tions,” as is required by Rule 12th of the Supreme Court, 
See 38th Georgia Reports, 690. 


ArtuHur P. Wrieut, LocHRANE & CLARK, for plaintiff 
in error. 


Hamuonp & Davis, for defendants in error. 





C. H. CAMFIELD et al, plaintiffs in error, vs. CARRIE R. 
SHAw, defendant in error. 


A writ of error does not lie to an ea parte order for injunction granted in 
Chambers; there must first be a hearing upon a motion to vacate or 
modify the injunction. (R.) 

After this Court has intimated its, judgment upon a motion to dismiss a 
cause, counsel for plaintiff in error may withdraw the record to save 
costs. (R.) 


Bill of Exceptions. Costs. Injunction. Before Judge 
CxuaRK. Dougherty county. Chambers. April, 1869. 


Mrs. Shaw filed a bill against Camfield e¢ al., in which she 
prayed for injunction, etc. It was presented to the Chancel- 
lor ex parte, and without notice to the defendants he granted 
an injunction, restrajning the defendants “from continuing 
in the possession of said premises, or from any act of owner- 
ship over the same, and all parties, so far as possession is 
concerned, are remitted to the condition of the property at 
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the time of the sale.” He further ordered that “if within 
twenty-four hours after notice” of said order, it was not 
obeyed, the sheriff should “ execute.the same.” . 

Without filing any answer, or making any motion to dis- 
‘solve the injunction, the defendants in the bill sued out a 
writ of error upon ‘the grounds, that they had no notice of 
the application, because the orders were beyond the power of 
a Chancellor in Chambers, in that it compelled performance 
instead of enjoining, and because it decided the question of 
the right of possession of the premises without notice, and 
was inequitable and harsh. When it was called here, a mo- 
tion to dismiss it was made, because it was prematurely here, 
in that no motion had been made, nor any hearing had been 
had below. This Court intimating that the motion was well 
taken, counsel for plaintiffs in error, to save costs, withdrew 
the record. 


Wricut & WARREN, for plaintiffs in error. 


Srrozier & SmirH, Vason & Davis, Hryes & Hoss, 
for defendants in error. 





Tuomas C. Wuire, plaintiff in error, vs. DILLARD HERN- 
DON, defendant in error. 


THomas C. WHITE and J. S. Wuire, vs. WituiAM M. 
Hastert and E. M. Rucker, Executors. 


A judgment inter partes is conclusive, as to all matters which were before 
the Court or by the laws governing the Court rendering the judgment 
must have in issue before it, and it is not within the power of the Gen- 
eral Assembly, under the Constitution, to authorize the opening of judg- 
ments so as to allow a rehearing of issues, which were, or by the rules of 
law, must have been heard by the Court rendering the judgment, but 
cross actions, equitable defenses, and rights which have accrued since 
the judgment do not come within this rule, and it is competent for the 
Legislature to authorize such defenses to be taken advantage of by a 
motion in the nature of a bill in equity, to open the judgment and ad- 
just the rights of the parties according to such equities. 
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Where the defendant in a judgment of law filed his affidavit, under the 
Act of 1868, for the relief of debtors, etc., in the precise words re- 
qujred by the statute, and the sheriff returned the papers into Court, 
as therein required, it was error in the Court to dismiss the affidavit 
without giving the defendant an opportunity to set up such cross ae. 
tions, equitable ‘defenses and rights accruing to him subsequent to the 
judgment, as under said Act are allowed to be set up in a motion to 
open the judgment. 

The 2d and 7th sections of the Act of the General Assembly of this State, 
passed in 1868, for the relief of debtors and to authorize the adjust- 
ments of debts on principles of equity, so far as they permits the defend- 
ant in a judgment to open the same by motion and set up defenses 
thereto, which were, or: by the law at the date of the judgment must 
have been in issue before the Court rendering the judgment, are in 
violation of Article 9th, section 6th, and of Article Ist, section 
21st of the Constitution of this State, but so far as said Act permits 
judgments to be opened by motion, soas to let in defenses arising since 
the date of the same, or cross actions and defenses purely equitable, 
though existing at the date of said Act, is not unconstitutional, but 
is within the powers granted to the Legislature by the Constitution, 
Warner, J., dissenting. \ 


Relief Law. Decided by Judge Garnerr ANDREWS. 
Elbert Superior Court. March Term, 1869. 


Dillard, on the 11th of September, 1866, obtained a judg- 
ment, in said county, against said White. Fi. fa. was issued 
upon it and a levy was made. White then made an affidavit 
in which he stated simply that he desired “to take the benefit 
of an Act entitled an Act for the relief of debtors, and to 
authorize the adjustment of debts, upon the principles of 
equity, passed by the General Assembly of Georgia, in the 
year 1868.” The sheriff returned the fi. fa. and affidavit to 
Court. 

When the cause was called, White’s attorneys offered in 
evidence said fi. fa. and said affidavit. Upon motion of Dil- 
lard’s attorney, it was ordered that said affidavit be dismissed 
and that the fi. fa. proceed. 

It is stated in the assignment of errors, that the Judge so 
did, because he held said Relief Law, so far as it authorizes 
the submission of judgments to juries, for such purpose, 
was unconstitutional, and said holding is brought here for re- 
view. 
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H. A. Roesuck, J. D. MATHEWws, for plaintiff in error. 








Hester & LuMPkKIN, for defendant in error. 


At the same term, before the same Judge, the said Thomas 
C. White and J. S. White having made affidavit, as afore- 
said, to stay the collection, of a fi. fa. in favor of Haslett & 
Rucker, executors, against them, founded upon a judgment 
of said Court, on the 11th of September, 1866, the same 
proceedings were had, and the judgment in that cause is also 
assigned as error. It was argued with White vs. Herndon. 

(These cases were argued at June Term, 1869, but were 
held up by the Court.) 


H. A. Rorsvuck, James D. Matuews, for plaintiffs in 
error. 


E. P. Epwarps, for defendants in error. 


McCay, J. 


Nothing is better settled than that the judgment of a Court - 
of competent jurisdiction is conclusive between the parties as | 
to the matters at issue between them: 2 Phillip’s Evidence, 
2. Nor does this rule confine the effect of the judgment to 
such matters as were in fact pleaded. It is the bounden duty 
of parties to plead every fact, pro and con., that effects their 
respective rights, so far as the Court has jurisdiction to hear 
and determine the questions which such facts give rise to: 
2 Phillips Ev., 2-26. 

But if the Court have no jurisdiction over the rights,grow- 
ing out of the facts, as if the judgment be a judgment at law 
and there exist a state of things which, by the powers of the 
Court, it cannot have, and which are within the exclusive 
jurisdiction of a Court of Equity, then the judgment at law 
does not conclude the parties. They may, after the judgment 
is complete, go into equity, enjoin the judgment at law, and 
have the matter reheard by a Court of-Equity in the light - 
of the facts which create equitable rights: Pollock, Adm’r, 
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ete., vs. Gilbert, 16th Ga., 398; White vs. Crew, 16th Ga, 

416; Hollingshead vs. McKenzie, 8th Ga., 457. 
So, too, if the defendant have a right—a legal right—of 

cross action, as set-off or recoupment, he may or he may not 








’ plead it in reply to the plaintiff’s claim. If he do in fact 


plead it, and the facts are investigated and enter as an ele- 
ment into the judgment of the Court, the right cannot be 
again set up: Seddon vs. Tutop, 6 T. R., 607. See also, 
2 Phillips Ev., 13-15; Cowen & Hill’s Notes, volume 2, 
154,155. But unless this right of cross-action or recoupment 
be set up, a judgment between the parties in another matter, 
does not conclude it: Cowen & Hill’s Notes; Phillip’s Ey., 
vol. 2, 154, 155. 

A judgment is then conclusive between the parties as to all 
matters which were, or by law must have been heard by the 
Court rendering the judgment. But equitable rights are not 
concluded by a judgment at law, unless they be in fact set 
up and adjudged. Nor are cross-actions concluded by a 
judgment in which they were not in fact considered. The 
Constitution of 1868 gives full force and effect to all judgments 
obtained under the previous State organizations, except as 
therein provided: Art. 10, sec. 2. This provision of the 
Constitution is the paramount law, and binds the General 
Assembly as well as the Courts, and any Act of that body, 
the object and effect of which is to deny to such judgments 
full force and effect, is beyond the power vested by the Con- 
stitution in the Legislature. But this clause can hardly 
mean that such judgments are to be enforced at all events, 
It was intended simply to cure certain supposed objections to 
judgments obtained between January, 1861, and the going 
into operation of the new government, and to transfer over 
to the new Courts both them and the judgments of the Courts 
of the State government, which went to wreck in the revo- 
lution. These judgment are declared to have full force as 
though there had been no interruption in the Courts. In 
other respects, they are still subject to attack by the Courts 
under the law, as they might have been when obtained. If 
there be equitable reasons why they should not be paid, 
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although they existed at the date of the judgment, or, if the 
defendant have a cross-action against the plaintiff, or if new 
rights have sprung up which were not and could not have 
been settled by the judgment, we see no reason why the 
Legislature may not permit the defendant to have those rights 
settled by the machinery provided in the Act of 1868, and 
known as the Relief Act. If the defendant have an equi- 
table defense to the cause of action, or if he have a cause of 
action of an independent nature, it is surely within the power 
of the Legislature to permit him to set it off against the plain- 
tiff’s judgment instead of filing a bill or bringing a new suit. 
The Act only changes the form of the remedy—allows that 
to be done by motion which before was required to be by bill 
or by cross-action. It is nothing but saying that the claim 
of the defendant may be ‘ascertained and set-off before the 
plaintiff is permitted to get his money. If the defendant 
has a real, substantial equity this is nothing but justice, and 
it seems absurd to say that it is unconstitutional, The Act 
makes no attempt to interfere with the judgment It recog- 
nizes it as conclusive that, in the matter sued and in issue, 
the rights of the parties are just as the judgment fixes them 
according to law. But it permits the defendant to set up new 
matter, to-wit: an equitable defense or a cross-action, and we 
think it clearly within the power of the Legislature. 

In these cases the defendant made his affidavit as the statute 
requires. When the term arrived, they had a right to make 
out their claims against the plaintiffs, and if they were good 
under the pleading, they had a right to have them submitted 
toajury/ This the Court refused thereby dismissing their 
affidavits, and in this we think the Court erred. 

Judgment reversed. 


Byown, C. J., concurring. 


In my opinion the judgment of the Court in both these 
causes, which were argued together, was erroneous. 

1. I hold that when a party is sued in a Court of law, he 
is bound to make any legal defense which he has against the 
claim of the plaintiff, and if he is not prevented by fraud, 


Vou, xu.—32, 
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accident, or the act of the adverse party, unmixed with negli- 
gence on his part, and fails to make his defense, the judgment, 
whether erroneous or not, if not excepted to within the time 
allowed by law, is conclusive against him, and the Legisla- 
ture has no power to open it, to let in any legal defense which 
existed at the time of the trial. : 

2. A defendant sued at law is not bound, however, to set 
up a defense purely equitable, and a Court ‘of Chancery may 
grant an injunction in such case before or after judgment; 
and I take it to be a correct principle that the Legislature 
may authorize any relief in a Court of law which can be had 
in Chancery without such legislation. But it must be such 
an equity between the parties as would be the proper subject 
of equitable interference, as the insolvency of the plaintiff, 
the fact that he is beyond the jurisdiction of the Court, or 
some other equitable defense or claim. In such case I see no 
good reason why the Legislature may not authorize the equi- 
table claim of the defendant to be set-off against the judg- 
ment of the plaintiff, or why it may not authorize the 
judgment to be opened for that purpose. 

This view of the power of a Court of Chancery to set 
aside or enjoin a judgment is sustained by numerous author- 
ties. I quote a single one from the opinion of Judge Lump- 
kin, in Pollock vs. Gilbert, 16th Georgia, on page 402, as 
follows: ‘ But when a case involves matter exclusively 
within the jurisdiction of equity, its final decision at law 
will not preclude a re-examination in Chancery. Under such 
circumstances the doctrine of res adjudicata does not apply. 
For as the matter in which the intervention of equity is asked 
could not have been determined at law, it cannot be within 
the estoppel of the legal decision. The existence of an equi- 
table defense, which could not have been made available as 
a legal defense, is therefore a sufficient ground for obtaining 
an injunction before or after judgment: 2 White and Tudor’s 
Leading Equity Cases, 96. And after reciting the cases of 
Foster vs. Wood, 6 Johns’ Ch. R., 89, and the Marine Insu- 
rance Company of Alexandria vs. Hodgson, 7 Cranch, 332, 


.and Truly vs. Wanger, 5 Howard, 141, these annotators con- 
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tinue: “It is well settled in accordance with the rule laid 
down in those cases, that equity will interfere by injunction 
either before or after judgment, whenever the case is shown 
to involve matters purely of equitable cognizance and essen- 
tial to its proper determination. (Ibid, 97.) Upona proper 
case being made, a Court of Equity will interfere to arrest 
the proceeding at law at any stage of it. Thus an injunction 
is sometimes granted to stay trial; sometimes after verdict to 
stay judgment; sometimes after Silemened to stay execution ; 
sometimes after execution to stay the money in the hands of 
the sheriff, if it be a case of fiert facias, or to stay the delivery 
of possession, if it be a writ of possession: 2° Wooddes’ 
Lectures, 56, pp. 406, 407, 412, 416; 1 Mad. Ch. Pr., 109, 
110; Eden on Injunctions, ch. 11, p. 44. . This is so com- 
plete an epitome of the whole doctrine upon this subject as 
deducible from the opinions of Chancellor Kent in the case, 
6th Johnson, and of Chief Justice Marshall, in 7 Cranch, and 
of Mr. Justice Greer, in 5th Howard, as well as the general 
current of authorities, that we consider it useless to extend the 
discussion.” Again, on page 405, Judge Lumpkin says: 

* * * The general principle with regard to injunc- 
tions, after a judgment at law, is this: that any fact which 
proves it to be against conscience to execute such judgment, 
and of which the party. could not have availed himself in a 
Court of law, or of which he might have availed himself 
at law, but was prevented by fraud or accident, unmixed 
with any fraud or negligence in himself or his agents, will 
authorize a Court of Equity to interfere by injunction to 
restrain the adverse party from availing himself of said judg- 
ment ?” 

From these authorities it appears that there is a class of 
cases where a Court of Equity may at any stage of the pro- 
ceedings interfere by injunction, and arrest the proceedings 
at law, even after judgment, and I am well satisfied that the 
Legislature has power to authorize any such defense as might 
be made available in equity, to be made in the manner pointed 
out in the Relief Act, in a Court of law, after judgment has 
been. rendered. 
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But I am not prepared to go beyond this and hold that | 


the Legislature has power to authorize judgments indiscrim. 
inately to be opened for causes of legal defense, which existed, 
and which it was the duty of the defendant to have set up 
before the rendition of the judgment. It does not appear 
from this record whether the defendant in this case had any 
such defense to the judgments which he sought to have opened 
in the Court below. But having filed his affidavit in com- 
pliance with the statute, it was the duty of the Court, at the 
first term, to have permitted him by proper pleading to set up 
such cause against the judgment if it existed, and I think 
the Court erred in dismissing the affidavits without allowing 
him that opportunity. 

I will simply add, that the judgment may, in my opinion, 
be opened under the authority of an Act of the Legislature, 
to let‘in an equitable defense, which originated since its ren- 
dition, if the ends of justice require it, and it would be against 
equity and good conscience for the plaintiff to enforce the 
judgment 


WARNER, J., dissenting. 


This case, as well as the case of Bonner vs. Martin, (last 
case ante,) involve the question of the constitutionality of the 
second section of the Relief Act of 1868, and will both be 
considered together. In my judgment, the second section 
of that Act, which provides for the opening of judgments 
rendered by the Courts of this State on contracts made prior 
to the first day of June, 1865, for the causes therein stated, is 
in violation of the 10th section of the first article of the Con- 


stitution of the United States, for the reasons stated in my 


dissenting opinion in Cutts & Johnson vs, Hardee, 38th Geor- 
gia Reports, 381. The reasons given by me in that case, as 
applicable to the first section of the Relief Act of 1868, 
apply with increased force and strength to the second section 
of the Act, which relates to the opening and scaling judg- 
ments which are debts of record. The second section of that 
Act is a more palpable and obvious violation of the Consti- 
tution, if possible, than the first section thereof. Besides, that 
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section of the Act is in violation of the provisions of the fifth 
and sixth sections of the 11th Article of the Constitution of 
this State. Iam of the opinion, therefore, that the judgment 
of the Court below in both cases should be affirmed. 





JoHN Bonner, plaintiff in error, vs. J. B. MARTIN, admin- 
istrator, defendant in error. 


A obtained judgment against B, in October, 1867, upon a note given 
during the war for “borrowed Confederate money.’’ B, after the 
passage of the Act known as the ‘Relief Law,’’ filed his applica- 
tion to open the judgment upon the ground, among others, that.in 
1863 he tendered to A the full amount of principal and interest due 
on the note, adding to that a sum sufficient to make up the depreciation 
of said currency, and that the non-payment of the’ debt was owing to 
the refusal of plaintiff to receive the money so tendered; that in May, 
1865, he tendered to the plaintiff the full value of said debt, according 
to the usual rule of scaling in United States currency, which was re- 
fused, and that the non-payment of said debt at that time was owing 
to said refusal: Held, that this created an equity in favor of B, which 
by the strict rules of law in relation to tender, in existence at the time 
the judgment was rendered, he was not able to set up as a defense, 
and that the Act of the Legislature providing for the opening of the 
judgment to let in this equitable defence is constitutional..-WarNer, 
J., dissenting. 


Constitutional Law. Relief Act. Before Judge Biesy. 
Carroll Superior Court. April Term, 1869. 


In October, 1867, Martin, as administrator, obtained a 
judgment against Bonner. In April, 1869, Bonner moved, 
under the 2d section of the Relief Act of 1868, to submit 
said judgment to a jury, with a view of having its amount 
reduced. he grounds upon which the motion was based 
were these: the judgment was upon a debt contracted before 
June, 1865, the consideration of which was a loan of Con- 
federate Treasury notes to Bonner, that at the date of the 
contract Bonner owned twelve slaves, a carriage and horses 
and mules, upon the faith of which this credit was given, 
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and which property was lost and destroyed ‘ without his 
default by the late war and the incidents thereto;” be. 
cause Bonner, in 1863, tendered, in Confederate ‘Treasury 
notes the principal and interest due on said debt, plus a sum 
equal to the depreciation of said currency, and again, in May, 
1866, tendered, in United States currency, “the full value 
of said debt according to the scale prescribed, and that plain- 
tiff refused said tenders, and for that reason the debt remained 
unpaid.” 

This motion was demurred to, the demurrer was sustained, 
and the fi. fa. was ordered to proceed, upon the ground that 
said section of the Relief Act was unconstitutional, because 
in conflict with the 31st section of the 1st Article, and the 
5th and 6th sections of the 11th Article of the Constitution 
of Georgia, and the 10th section of the 1st Article of the. 
Constitution of the United States, This is assigned as error. 

(This case was argued at June Term, 1869, but was held 
up by the Court.’ 


Austin & REESE, for plaintiff in error. 
| 
W. W. & H. F. Merr1.u, for defendant in error. 


Browy, C. J. 


I think the Court erred in dismissing the motion to open 
this judgment, and in ordering the fi. fa. to proceed. The ° 
bill of exceptions shows that the defendant proposed to prove 
that the note upon which the judgment«was obtained, was 
given prior to Ist June, 1865, that the consideration was 
“borrowed Confederate money,” and that, in 1863, the de- 
fendant tendered to the plaintiff the principal and interest 
of said debt in Confederate money, adding thereto a sum 
sufficient to make up the depreciation of said currency, and — 
that the non-payment of said debt was owing to the refusal 
of the plaintiff to receive the money tendered or offered to 
be tendered ; and that, in May, 1866, before the judgment 
was obtained, he tendered to the plaintiff, in United States 
currency, the full value of the contract, according to the 
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usual rule of scaling, which the plaintiff refused to accept, 
which was the cause of the non-payment at that time. =~ 

Now here is a strong equity in favor of the defendant, 
which, by the strict rules of law on the subject of tender, in 
existence at the time of the rendition of the judgment, could 
not have been set up by him. The Relief Act has changed 
the rule of evidence, and now allows such facts to be given 
in proof to the jury, and provides that the judgment in such 
cases as this may be opened, for the purpose of letting in the 
defense. Under the rule which I have discussed more fully 
in the cases of White vs. Herndon and White vs. Rucker, (see 
next two cases,) I think this judgment should have been 
opened, and the evidence should have been submitted to the 
jury. If the plea as set up is sustained by the proof, it shows 
that the defendant has offered to do equity in the fullest sense 
of the term, which was not accepted by the plaintiff, and 
that the plaintiff has availed himself of an unconscionable 
advantage under the strict rules of law in existence at the 
time, in the enjoyment of which he should not be protected 
by the estoppel of this judgment. 

This doctrine that the Legislature of a State may provide 
for opening or setting aside a judgment rendered by the 
Courts is not new in American jurisprudence. The case of 
Satterlee vs. Matthewson, 2 Peters’ Reports, was of this 
character. Matthewson brought an action of ejectment against 
Satterlee, in the Courts of Pennsylvania, for the recovery of 
_a track of land held under a Connecticut title. Upon the trial 
it appeared that the relation of landlord and tenant existed be- 
tween them under that title, and the Court of the county where 
the land lay, held that the defendant could not set up a Penn- 
sylvania grant obtained since the relation of landlord and ten- 
ant existed, as the tenant could not dispute the title of his land- 
lord. The case was carried to the Supreme Court of Penn- 
sylvania, and the judgment was reversed on the ground that 
“the relation of landlord and tenant could not exist between 
_ persons holding under a Connecticut title.” The Legislature 
of Pennsylvania, a few days after the decision was made by 
the Supreme Court of the State, passed a statute declaring 
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that “the relation of landlord and tenant should exist, and 
be held as fully and effectually between Connecticut settlers 
and Pennsylvania claimants, as between citizens of the Com- 
monwealth.” After this Act was passed, the case came again 
before the Supreme Court of the State, and the judgment of 
the Court of Common Pleas in favor of the plaintiff in 
ejectment, was affirmed, that Court having decided that the 
Act of the Legislature was a Constitutional Act. The de- 
fendant in ejectment (Satterlee) then brought a writ of error 


to the Supreme Court of the United States, claiming that the “’ 


Act of the Legislature, setting aside the judgment, im- 
paired the obligation of the contract between himself and 
the State of Pennsylvania, whose grant he held. The Supreme 
Court of the United States affirmed the last judgment of the 
Supreme Court of Pennsylvania, and sustained the statute 
which set aside the first ruling. The Supreme Court held 
that there is nothing in the Constitution of the United States 
which applies to a State law, which divests rights vested by 
law in an individual, provided its effect be not to impair the 
obligation of a contract, and they held that this Act of the 
Legislature of Pennsylvania did not impair the obligation of 
the-contract. And the last judgment of the Supreme Court, 
rendered in obedience to the Act of the Legislature, was 
affirmed in the Supreme Court of the United States. 

The case of Mason vs. Haile, 12 Wheaton, 378, decided 
by the Supreme Court of the United States, is, if possible, a 
stronger case. Mr. Haile was in jail under a-ca. sa. for debt, 
issued from a final judgment of a State..Court in Rhode 
Island, and while he was so in prison, under the final process 
of the Court, the Legislature of that State, upon his petition, 
passed a resolution ordering the sheriff to discharge him 
from imprisonment without the payment of the debt, and he 
was discharged accordingly. The case was finally carried to 
the Supreme Court of the United States, and the question 
there was, whether this resolution of the Legislature im- 
paired the obligation of the contract, and it was solemnly 
adjudicated that it did not. Mr Justice Thompson, deliver- 
ing the opinion of the Court, assumes the position that this 
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was only an Act of the Legislature abolishing imprisonment 
for debt, by applying the remedy to an individual case, and 
proceeds to say: “ This is a measure which must be regu- 
lated by the views of policy and expediency entertained by 
the State Legislatures. Such laws act merely upon the rem- 
edy, and that in part only. They do not take away the 
entire remedy, but only so far as imprisonment forms a part 
of the remedy.” Let it be borne in mind that this Act of 
the Legislature interfered directly with the execution and 
enforcement of a judgment rendered by the Courts, and re- 
leased the defendant from the ca. sa. without payment. 

The case of Calder vs. Bull, 3 Dallas, 386, is another for- 
cible illustration of the doctrine that the Legislature may 
interfere with the judgments of Courts when they do not 
thereby impair the obligation of a contract. In that case a 
will had been set aside by the judgment of the Probate Court, 
which established the title of the heirs-at-law to the estate of 
the deceased. The Legislature of the State of Connecticut, 
in which State the case arose, passed an Act ordering a new 
hearing in the Probate Court, which was had, and the will 
was established on the second trial. This divested the title 
of the heirs-at-law, which had vested under the former judg- 
ment of the Court, and transferred the estate to the legatees 
under the will; and the Supreme Court of the United States 
held that the Legislature had-power to pass the Act, as it 
did not impair the obligation of a contract, but only divested 
rights vested by the first judgment of the Probate Court. 

It is not necessary to go to the extent of these decisions, of 
the Supreme Court of the United States to sustain the Act 
of the Legislature as applicable to the case at bar. Here the 
Act of the Legislature neither destroys the plaintiff’s remedy, 
nor impairs any just or equitable right which he has in this 
judgment. It simply opens the judgment to let in strong 
equities which exist in favor of the defendant, the benefit of 
which was denied him by the strict rules of law in existence 
at the time of the trial. Neither the Statutes of the State, 
nor the Ordinance of the Convention, allowed him to give in 
evidence on the trial the tenders made by him, because they 
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were not strictly legal tenders under the laws ‘in existence 
when made. | 

The Act authorizes and requires the Court to open the 
judgment, and allow him to set up these equities, and if the 
jury should believe the plaintiff has obtained an advantage 
by the judgment, which in equity and good conscience he 
ought not to have, they may reduce the amount of the judg- 
ment so as to do full justice between the parties. This can 
do wrong to no one. Beyond this the jury can not go, and 
if they should attempt it, to the injury of the just rights of 
the plaintiff, it will be the duty of the Court to correct their 
error by setting aside their verdict and granting a new trial 
under the well known rules applicable to such cases. 

Judgment reversed. 





McCay, J., concurred. WARNER, J., dissented. See their 
opinions in White vs, Herndon, etc., the next cases post. 





Noau Kire, plaintiff in error, vs. JosepH H. Lumpy, 
deputy sheriff, defendant in error. 


1. When a deputy sheriff, having levied a fi. fa., which showed upon its 
face that it was founded on a judgment obtained after the passage of 
the Relief Law of 1868, permitted the defendant to file an affida- 
vit under that law, and stop the proceeding, the sheriff is liable to be 
ruled for the debt. 

2. When a motion is made to set aside a judgment, on the ground that 
the party has a good defense at law, but in consequence of a misunder- 
standing between himself and his attorney, the defense was not filed, 
and judgment was taken by default: Held, that this was not sufficient 
ground to set aside the judgment. 


Rule against Sheriff. aches. Relief Act. Before Judge 
Krrpy. Floyd Superior Court. July Term, 1869. 


In June, 1867, Kite sued one Ayer upon his promissory 
note, dated the 13th of January, 1863, and due two years 
after date. No plea was filed and judgment by default was 
entered in Kite’s favor, on the 27th of March 1869. Fi. fa. 
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was issued in the usual form, reciting the amount and date of 
said judgment. On the 4th of May, 1869, Lumpkin, as 
deputy sheriff, levied it upon certain land as Ayer’s property. 
On the same day Ayer made and delivered to Lumpkin his 
affidavit, as prescribed by the “ Relief Act of 1868,” stating 
that he desired to avail himself of the benefits of said Act. 
Thereupon Lumpkin did not proceed under said levy. 

At said term of the Court, Kite’s attorney obtained a rule 
nisi, calling on Lumpkin to show cause why he should not 
be compelled to pay Kite the amount due on said fi. fa. 
Lumpkin showed for cause said affidavits having been de- 
livered to him, and further that Ayer had made a motion at 
said term, which was still pending, in which he was trying 
to set aside said judgment and scale the debt, under the Or- 
dinance of 1865, for the following reasons: that he, Ayer, 
employed Smith & Branham, attorneys-at-law, to defend said 
suit ; that said note was given for the land levied upon, and 
though not so expressed, was to be paid in Confederate cur- 
rency ; that the price agreed to be paid for said land was 
$1,000 00, all of which had been paid (in Confederate cur- 
rency) except $333 33, the principal of said note; that said 
land is not, and was not on the 13th of January, 1863, worth 
more than $200 00 in good curreney ; that in January, 1864, 
when he paid the second note, he also offered to discharge this 
one, in Confederate currency ; that the suit was begun when, 
by law, pleas were not required to be sworn to, and when the 
general issue was considered as filed when counsel answered 

for defendants, but judgment was taken after the law was 
changed in that regard, and that, though he was sure he had 
employed said attorneys, they supposed they were not em- 
ployed, and therefore no plea was filed. This showing was 
demurred to. The Court refused to make the rule against 
Lumpkin absolute, and his refusal is assigned as error. 


A. R. Wricut, E. N. Broyzss, for plaintiff in error, 
said the sheriff could have made the money, and was there- 
fore liable for failure: 30th Ga. R., 664; 11th, 217, 300; 
26th, 437, 358 ; the motion to set aside the judgment was in- 
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sufficient in law: 9th Ga. R., 251; 27th, 319; 2d, 279; 34 
78; 4th, 178; Irwin’s Code, sec. 3406 ; Ist Kelley (Ga, R.) 
138. 





—————______, 





UnpEerwoop & Rowe .., SmirH & BRANHAM, for de- 
fendant. 


McCay, J. 


1. The judgment of Kite vs. Ayer was obtained since the 
Relief Act of 1868 was passed. If Ayer had any defense 
to the plaintiff’s claim it was his duty to have pleaded it, and 
he would have been heard. We decided in the case of White vs, 
Herndon, at this term, (ante) that the Relief Act only applies 
to judgments in cases where the defense could not have been 
set up as a defense at the time of the judgment. This, the 
defendant might have done, and he gives no reason at all why 
he did not do it. When the judgment was obtained the Re- 
lief Act was of force. His defense under it was just as good 
then as itis now. It would be monstrous to permit a de- 
fendant to neglect to put in his defense until the sheriff came 
to collect the money. He had his day in Court, and even if 
his defense is an honest and just one, he has lost it, by failing 
to present it in time. It will be noticed that, as to the plea 
under the Relief Act, no reason at all is assigned why it was 
not filed before the judgment. The defendant seems to have 
thought that the public would wait his convenience, would 
furnish Courts and juries and a day for him to be heard, but 
that if he saw fit to wait, it would give him another oppor- 
tunity. In this he was mistaken. Independently of the 
right of the plaintiff, the public is not thus to be trifled with. 

2. As to the ground taken in the affidavit that the defendant 
had a good defense to the plaintiff’s claim under the Scaling 
Ordinance, but failed to bring it to the notice of the Court, 
by reason of a misunderstanding between himselfand his law- 
yers, we think that is no excuse. It would be indeed an ex- 
traordinary practice, to permit a solemn judgment of a Court 
to beset aside, and a new trial to be had, on such a ground 
as this. The well settled ruleis, that the judgment concludes 
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all disputes between the parties, unless there be fraud, acci- 
dent, or ‘mistake, unmixed with any negligence of the party 
complaining. The misunderstanding between him and his 
lawyers, resulting in their failure to file a plea, was gross neg- 
ligence. If he did employ them, they were grossly negligent, 
and if he did not, the negligence is his. Ifa man manage 
his affairs so badly, that he leaves it in doubt whether he has 
employed an attorney to defend his suit, he must take the 
consequences, 

Neither of these defenses are good after judgment, and any 
sheriff ought to be familiar enough with the ordinary course 
of law to know it. If the sheriff may with impunity take 
an affidavit of illegality and stop his execution, on a claim 
that under the settled rules of law is concluded by the judg- 
ment, it will be very difficult ever to get money on an exe- 
cution. 

Section 3621 of the Code expressly provides, that if a de- 
fendant has had his day in Court, he cannot go behind the 
judgment, by an affidavit of illegality. This the sheriff was 
bound to know; there was no pretence that the defendant 
had not been served. We are of opinion that the sheriff 
erred, and has made himself liable, as for contempt. He has 
failed to obey the process of the Court, and he gives no suf- 
ficient reason for so doing. 

Judgment reversed. 
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H. P. Howe tt, administrator, plaintiff in error, vs. C, ¢, 
GREEN, defendant in error, 


Counsel for defendant in error had the record, and was absent when the 
cause was called. The Court postponed the cause till the record was 
produced. (R.) 

The bill of exceptions not having been served, the writ of error was 
dismissed. (R.) 


This was a certiorari from Cobb county. 

When it was called on the docket for a hearing, counsel 
for defendant in error was absent, and had the record. The 
Court postponed the cause till he could bring the papers into 
Court. Meanwhile he was served with a rule to show cause 
why he should not be punished for having said papers out of 
oifice. He appeared, and showed cause satisfactory to the 


- Court. The rule was discharged, and then the cause was 


called for a hearing. 
The bill of exceptions had never been served, and for that 
reason the writ of error was dismissed. 


GARTRELL & WINN, for plaintiff in error. 


GrorGE N, LEsTER, for defendant in error. 





T. J. Sprices, executor, plaintiff in error, vs, ZION SPRIGGS, 
et al., defendants in error. 


It did not appear that the bill of exceptions was filed in the office of the 
Clerk of the Court below, as required by law, and the writ of error 
was dismissed. (R.) 


This was magdamus from Lumpkin. 


Counsel for plaintiff in error had filed his brief. After 
the bill of exceptions and said brief had heen read to the 
Court, counsel representing defendants in error discovered 
that the bill of exceptions had no entry upon it, showing 

\ : 
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that it had ever been filed in the office of the Clerk of the 
' Superior Court of said county. Upon that fact being brought 
to the attention of the Court, the writ of error was dismissed. 
On the bill of exceptions was the usual acknowledgement 
of service and a waiver of any record. The Clerk sent up 
the record, and the bill of exceptions, and certified only when 
the Court adjourned, and that plaintiff in error had paid the 
costs and given security in terms of the law. The trial was 
on the 7th of September, 1869, service of the bill of excep- 
tions was five days thereafter, and said certificate was on the 
12th of October, 1869. 


S. P. GREEN, by brief, for plaintiff in error. 


Wier Boyp, by H1ttyvEer & BrotuEr, for defendants in 
error. 





E. G. Scruaeas, plaintiff in error, vs. WiLL1AM GIBSON et 
al., administrators, defendants in error. 


1, An affidavit that one is ‘‘justly indebted’’ to another so many dollars 
for rent, is an affidavit that said rent is due. 

2. A distress-warrant in favor of two administrators, may issue on an . 
affidavit of one. 

3. It is not necessary, in an affidavit, to procure a distress-warrant for 
rent due, to specify the particular premises out of which the rent 
arises. 

4, A witness, detailing the terms of a parol contract, may state, as one 
of the reasons why he is confident that his recollection is correct, that 
he stated the terms of the contract in the same way, to a third person 
shortly after the transaction. 

5. When a witness was asked if he had not on a former trial sworn that 
he had told B. so and so, and he replied, no, and witnesses were intro- 
duced to show that he had, and other witnesses to show that he had 
not so sworn, and it was admitted that it was not a question of veraci- 
ty, but of memory: Held, that it was competent to introduce B. to 
show what in fact the witness had told him. 

6. Where there was an agreement between A and B that B should cul-- 
tivate A’s land, but there was nothing said about the price, or the 
amount of the rent, and it was proven that there was a custom in the 
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neighborhood to rent land for one-third of the corn and one-fourth of 
the cotton to the landlord: Held, that there was an implied agreement 
to pay rent, according to the custom, and a distress-warrant would lie 
under section 4010, by the landlord, on his making affidavit of a spe. 
cific sum due. Warner, J., dissents as to the 6th head note. 


Distress-warrant. Evidence. Charge of Court. Before 
Reusen W. CArswELu, Esq. Glasscock Superior Court, 
August Term, 1869. 


This case was begun by an affidavit by William Gibson, 
made on the 21st of December, 1868, in these words only, 
“that he is one of the administrators on the estate of Ster- 
ling Gibson, deceased, and that Cicero Gibson is the other, 
and that Edward G. Scruggs is justly indebted to them as 
such administrators, for rent, the sum of $398 00 the present 
year, and that said Edward G. has already removed from 
said premises a portion of his property, and is seeking to re- 
move the balance, or other portion thereof.” Thereupon a 
distress-warrant was issued and levied upon certain property 
of Scruggs. On the 24th of December, 1868, Scruggs madea 
counter-affidavit, in which he stated simply that said sum so 
claimed to be due, was not due, and gave security for the 
eventual condemnation money. 

There was a trial before said term, but what was its result 
does not appear by the record. The cause was again tried be- 
fore Mr. Carswell, by consent, William Gibson being Judge of 
said Court. On this trial, defendant’s counsel moved to dis- 
miss the proceeding because the affidavit was by but one of 
said administrators, because it did not speak of lands or tene- 
ments, nor locate or describe the premises for which rent was 
claimed, and because it did not state whether said rent. was 
due. This motion was overruled. j 

It was then shown by witnesses for plaintiffs, that during 
1868 Scruggs occupied part of Sterling Gibson’s plantation, 
about eighty acres, in a remote part of the county, and a doc- 
tor’s shop on the place, which shop, though not needed by 
the estate, was worth $5 00 per month for rent, and a stable; 
that the usual charge for rented land was one-fourth of the 
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cotton and one-third of the other produce raised on the land; 
that Scruggs made ten bales of cotton, weighing from four 
hundred and twenty-five to four hundred and thirty-five 
pounds per bale on said place, in 1868; that he raised there- 
on also about one hundred and sixty or one hundred and 
seventy bushels of corn, five small stacks of fodder, about 
five bushels of peas; that corn sold at from $1 15 to $1.25, 
peas at $1 00 per bushel, fodder at $1 00, and cotton at from 
$22 00 to $27 00 ‘per ewt. 

Cicero GIRSON was introduced by plaintiff, and testified 
that he cultivated, in 1867, land broadside to that cultivated 
in 1868 by Scruggs, and that it was as good as that cultivated 
by him, and was asked upon what terms he rented the land 
in 1867. This question was objected to, and the objection 
was overruled, but it does not appear that the witness 


answered it. 


Scruaes then testified, in his own behalf, that he had lived 
there eleven years, all the while occupying said shop, and that 
neither deceased nor his administrators had ever charged any 
rent for it; that in 1868 he used a common stable for his 
two horses; that he was employed by Judge Gibson in 1868 
to superintend the place, and he was pleading in another case 
the value of his services as a set-off; that he cultivated but 
fifty acres of land in 1868, made ten bales of cotton, weigh- . 


_ ing 4,437 pounds net, sold five for $20 50, and five for $22 00 


per ewt., and made one hundred and eighty bushels of corn ; 
that he never was charged any rent for the land, nor agreed 
to pay any to any one; that in the winter of 1867, Judge 
Gibson said to him “there are about fifty acres of land over 
there, which will not be tended; as you have a spare horse, 
you can have that land, and are welcome to all you can make 
on it; if you do not, it will lay idle;” adding that he must 
fix np the fences; that Judge Gibson returned in June, 1868, 
but never said a word about rent of any kind for land, stable 
orshop. He further testified, that he spent $64 00 for fer- 
tilizing the land, and repaired the fences; that this fertilizing 
increased the yield one hundred per cent., and that said land 
was not worth over $1 00 per acre for rent; that only two. 


Vou, x~t—33, 
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hundred and fifty acres of the four hundred composing the 
plantation was cultivated in 1868; that in the fall of 1868, 
Judge Gibson wrote him an insulting letter, claimed rent, 
and refused to arbitrate the matter. 

Another witness swore to the repairing of the fences by 
Scruggs. 

In rebuttal, Judge Grpson swore, that Scruggs applied to 
him to rent the land, and he told him he could have it, and 
that nothing more was said by either of them; he intended 
charging rent, but did not tell Scruggs so, nor made any con- 
tract with him except as last aforesaid. Shortly after this 
conversation, on going away from the place, supposing Scruggs 
might think that he was to have said land for one-third and 
one-fourth as aforesaid, he, Judge Gibson, told his brother that 
he had let Scruggs have the land, and asked him to tell Scruggs 
that he intended charging one-third of everything raised, as 
rent, but his brother did not deliver the message. What wit. 
ness said to his brother came in over the objection of Scruggs’ 


~ counsel. While on the stand, Judge Gibson was asked if he 


had sworn on the former trial that “shortly after said con- 
versation with Scruggs, he supposed Scruggs might believe 
from the conversation that he was not to pay any rent, and 
told his brother to go and tell Scruggs he would charge one- 
third and one-fourth.” He denied having so sworn. 

In surrebuttal, Scruggs said he was certainly correct as to 
what he had testified as to the way in which he was allowed 
to use said land, and that Judge Gibson’s brother did not 
deliver said message. Several witnesses testified that Judge 
Gibson did, on the former trial, testify as above quoted, and 
plaintiff introduced witness, who testified that he did not. It 
was said here that this was done with no view of attacking 
Judgs Gibson’s veracity, but to test his memory. 

Defendant’s counsel requested the Court, in writing, to 
charge the jury: Ist. That if, after said first conversation, 
Judge Gibson had any reason to think that Scruggs under- 
stood that no rent was to be charged for the land, it was Gib- 
son’s duty to notify Scruggs that he meant difterwcdly, and if 
he did not, the jury was authorized to presume that Gibson 
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intended to make no charge. 2d. That neither affidavit is 
evidence; the plaintiffs must make out their case by evidence. 
And 3d. That distress did not lie in this case, unless there 
was an agreement to pay a specific sum for rent, or something 
the value of which could be rendred certain, and that if this 
was not shown, there could be no recovery in this case, though 
there might be in an action for use and occupation. 

The Judge gave in charge the first request, with the addi- 
tion, that if Scruggs had any cause to suppose Judge Gibson 
misunderstood him, it was Scruggs’ duty to notify Gibson, 
and if he failed to do so, he was bound by Gibson’s under- 
standing. The second request he gave, and refused to give 
the third. 

He further charged the jury as follows: “It is not pre- 
tended that there was any express contract to pay rent. If 
you believe, from the evidence, that defendant went into the 
possession of the land of the estate, occupied and cultivated 
it, the law implies a contract to pay what rent the land was 
worth. It is not necessary that there should have been an 
express contract to pay rent in money or anything. If you 
find that there was such an implied contract, plaintiffs must 
recover in this case what they have shown the land was worth, 
unless the understanding between the parties was that no 
rent was to bepaid. You must decide from the evidence. I 
know of no law in Georgia by which one man can use the 
property of another, reap benefit and profit from its use, and 
not pay him just compensation. He must pay him just and 
fair compensation for its use, unless by express agreement 
and contract he was to have it for nothing and without charge 
for its use. I see no reason why a distress proceeding should 
not be good in this case as well as in all others, if you find 
there was an implied contract, and if you believe plaintiffs 
did not waive the right to charge rent.” 

The jury found for plaintiff $252 50 and costs of suit. 
Defendant sued out his writ of error, assigning as errors the 
refusal to dismiss said cause, the refusal of the evidence of 
what rent Cicero Gibson paid in 1867 for the land cultivated 
by him, the allowance of what Judge Gibson said to his 
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brother as evidence, the qualification of the first request to 
charge, (because the qualification was upon an hypothetical 
state of facts,) the refusal to charge the third request, and the 
charge, as given, especially that part stating that distresg 
would lay in such a case. 


KE. H. Port se, for plaintiff in error. 


A. R. Wrieut, by W. Hore Hvtt, for defendants in error, 


McCay, J. 


1, The affidavit that the defendant is “justly indebted, 
amounts to an affidavit that the debt is due. It is the form 
prescribed by law to make such an affidavit in cases of attach- 
ment, and it was sufficient to hold defendant to bail as for a 
debt due: Rev. Code, secs. 3200, 3341. 

2. We see no reason why one administrator may not make 
‘the affidavit. One tenant-in-common might distrain in the 
name of all at common law: Archbold L. & T., 110; and 
one administrator may verify a bill or bring a suit in the 
name of both. Besides, the oath may be by an agent, and 
surely one administrator is the agent of the other at least, for 
such a purpose as this. 

3. Nor is it necessary to describe the land out of which the 
rent issues. The statute does not so require. This is asum- 
mary process, and the very intention of it is to waive forms 
and particularities, looking only to the issue, to-wit: that 
there is money due for rent. Perhaps if the rent were not 
due, there might be some such description necessary, because 
it only lies in such a case where the tenant has removed, or 
is removing his property off the premises: Revised Code, 
sec, 2259. 

4, The whole of the difficulty as to the admissibility of 
the statement, as to what the witness, William Gibson, told 
his brother and the subsequent admission of the brother 
grows out of a total misconception. We see no objection to 
Judge Gibson stating, as evidence of the correctness of his 
memory, that he told his brother so and so just after the 
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thing transpired. It is no evidence of what did transpire. 
That depends on the oath of the witness. This is but his 
yeason for thinking his memory correct, and is nothing more 
than the frequent statement of witnesses that they are sure 
they remember correctly, because so and so. 

5. If the defendants see fit to take issue as to the faithful- 
ness of the witness’ memory, and ask him if he has not, on 
a former trial, given a different version, not of the fact in 
dispute, but of what he told his brother, and on his saying 
no, undertake to show that he has given such different ver- 
sion. We see no objection to showing what he in fact did 
tell his brother. It goes to show that he did not state the 
matter on the former trial as was contended. Nothing is 
more common than for one to say, I know I did not say so 
and so, because it was not true, and I could not have said it. 
None of this evidence, on either side, was evidence on the 
matter in dispute between the parties. It was only legal at 
all, because there arose a collateral dispute as to the correct- 
ness of Judge Gibson’s memory. The whole of it was per- 
tinent and competent to settle that issue, otherwise it was 
worthless and immaterial. 

6. The principal point upon which this case turns is the 
charge of the Court that a distress-warrant will lie in Geor- 
gia on an implied contract for rent. Undoubtedly it was the 
rule at common law that a distress-warrant will not lie unless 
the rent be for something certain, or for that which may be 
made certain: Archbold Land. & Ten., 106. But there 
may be an implied contract fora sum certain. As if A let B 
have $10 00 in money, the law implies a contract to pay back 
$10 00. So if a tenant, at a fixed rent, hold over, the law - 
implies that he will pay the same rent the second year: 
Archbold Land. & Tenant, 65. Or if he go in as a tenant 
and nothing be said about the amount of the rent, if he pay 
one year, the law implies a contract to pay the same rent for 
other years: Knight vs. Bennett, 3 Bing., 361. Or if he 
go in on a lease fixing rent, which lease is for any reason 
void, the law implies that he will pay the amount mentioned 
in the lease: Clayton vs. Blackley, 8 T. Reports, 3. And 
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in these latter cases it was held that the remedy by distress 
existed. 

Here there was an express agreement that Scruggs should 
have the land; he was no trespasser, not even a tenant-at-will, 
or by sufferance, but a tenant forthe year. That is admitted 
by both parties. It was in proof that the custom was to pay 
one-third of the corn and one-fourth of the cotton. It js 
admitted that if that had been the express agreement distress 
would lie, because it may be made certain what the rent is; 
and this is supported by the authorities. 

It is clear from the cases above referred to that it is no 
objection to the rent that it is under an implied contract, pro- 
vided it be implied for a sum certain, or for a thing that may 
be made certain. We think, therefore, as in this case, the 
custom was proven that the law implies the tenant should 


pay according to the custom, to-wit : one-third and one-fourth, 


and as this may be made certain, that it is sufficient, even 
at common law, for a distress. But we do not put our judg. 
ment in this case upon the sole ground that under the facts 
as they appeared before the jury, the plaintiff below had a 
right to distrain at common law. We hold that the common 
law rules regulating distresses for rent are not of force in this 
State. By the Act of 1810, it was expressly enacted that 
distress-warrants were abolished, and rents should be col- 
lectable as other debts. Previously to that time the old com- 
mon law right of the landlord to seize the property of the 
tenant, with the restriction placed upon it by various English 
statutes in force at the time of our adopting Act, was in full 
force in this State, but by that Act (1810) the whole thing 


was repealed, and the landlord was left to the use of such 


remedies as were provided for other creditors. In 1811, 
Prince’s Digest, 687, an Act was passed “ For the collection 
of rents.” That Act has been transferred, word for word, 
into the Code, sections 4010, 4012, and has been the law of 
this State from its passage until now. It is true, it calls the 
process, which it authorizes the magistrate to issue, a distress- 
warrant, but an inspection of the Act will show that it has 
but the slightest shade of a resemblance to the proceeding 
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known in England by that name, which was completely 
swept from our law by the Act of 1810. 

The common law distress had the following characteristics : 
1st. The landlord himself, of his own motion seized the 
tenant’s property, or he appointed a baliffor agent of his own 
to do it. 2d. The distress could only be made on the land 
rented, and whilst the tenant remained in possession.’ 3d. It 
must at common law be made during the term, or in six 
months after its expiration. Archbold,112. 4th. No prop- 
erty could be seized, except such as was on the premises, and 
if the tenant should remove any property, it could not be 
seized. Archbold, 113. 5th. Any property could be seized 
if found on the premises, whether it belonged to the tenant 
or not, except in certain special cases, for the benefit of trade. 
Archbold, 114. 6th. The relation of landlord and tenant 
must in fact exist, by either express or implied contract. 
Archbold, 106. 7th. The rent, reserved or implied, must be 
certain, or be capable of being made certain. Archbold, 106. 
A want of either of the above requirements was fatal to a 
distress at common law, and each of the circumstances men- 
tioned was incident to the right. Archbold, 106-116. By 
our statute of 1811, but one of these requisites is necessary ; 
the relation of landlord and tenant must exist. It must be 
for rent. By the Act of 1811, the distress must be made 
by a constable or sheriff, on a warrant issued by a magistrate, 
on the oath of the person claiming the rent. 

The section of the Code is as follows: “ Any person who 
may have rent due, when the sum does not exceed fifty dol- 
lars, may, himself, his agent or attorney, make application to 
a Justice of the Peace, within’ the district where the tenant 
may reside, or where his property may be found, and obtain 
from such Justice a distress-warrant for the sum claimed to 
be due, on the oath of the principal, his agent, or attorney, 
in writing, for said rent, which may be levied by a constable 
duly authorized, on any property belonging to the tenant, 
whether found on the premises or elsewhere. Revised Code, 
section 4010, 

The language of the Code is, any person having rent due. 
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The landlord cannot distrain. He can only by his oath pro- 
cure a distress-warrant from a magistrate, to be executed by 
‘an officer. The levy may be made on any property of the 
defendant, wherever found. It need not be on the land, nor 
can thelevy be on any property belonging to other persons; 
nor is it necessary that the tenant be in possession. It need 
not be during the term. Nothing is required by this Act but 
that it shall be for rent and be due. The statute does not say 
it shall be due by an express contract, but simply due. It 
does not say it shall be for a sum certain, but simply that it 
shall be‘due for rent. It isin fact nothing but a mode of 
commencing a suit for a debt due for rent. The only re- 
quisite is that it shall be for rent due, and even that, by sec- 
tion 2259 of the Code, is not essential, since there may, under 
certain circumstances, be a distress-warrant issued when the 
rent is not due. 

It appears absurd, when every other peculiarity of a com- 
mon law distress is done away, to insist that the distress can 
only issue when the rent is for a sum certain, expressly agreed 
upon. The statute does not so require. It simply says rent 
due, no matter whether by express or implied contract, no 
matter whether it is a fixed sum, or due on a quantum valebat. 
Indeed, the section of the Code immediately preceding dis- 
tinctly recognizes the idea, that rent may be due on a quantum 
valebat. Since, in proceedings against a tenant holding over, it 
authorizes a judgment against a tenant-at-will, when noamount 
has been agreed upon, for double the amount the property 
is proven to be worth as rent. We hold, therefore, that under 
our law, nothing is required, except that there shall be rent 
due. The relation of landlord and tenant must have existed 
during the period for which the debt is claimed. In this 
case, that is admitted. . Scruggs was not a trespasser. He 
held the land under Gibson. If under that holding there is 
rent due, this proceeding is well founded. 

And we affirm the judgment of the Court. 


Browy, C. J., concurred, but wrote out no opinion. . 
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Warner, J., dissenting. 


The question presente(l for our consideration and judgment 
in this case is, whether the plaintiff is entitled to distrain the 
defendant’s goods and chattels for rent due, on the statement 
of facts contained in the record. This is a question of prac- 
tical importance, and should be settled in accordance with 
the fundamental principles of the law governing that partic- 
ular class of contracts. The evidence in the record is, that 
the plaintiff told the defendant, who was then living on the 
land, that he could have fifty acres of it, intended to charge 
him for it, but did not tell the defendant so; made no con- 
tract with him for rent, no amount was specified, nor was any- 
thing said about payment. The Court below on the trial of 
the case charged the jury; “it is not pretended that there was 
any express contract to pay rent; if you believe from the 
evidence that defendant went into the possession of the land 
of the estate, and occupied it, and cultivated it, the law im- 
plies a contract to pay what the land was worth ; it is not ne- 
cessary that there should have been an express contract to 
pay money or anything. If you find that there was such an 
implied contract, the plaintiff must recover in this case what 
he has shown the land to be worth, unless you find that the 
understanding between them was that no rent was to be paid. 
I see no reason why a distress proceeding should not be good 
in this case as well as in all others, if you find there was an 
implied contract.” In my judgment, this charge of the 
Court was erroneous, in view of the facts of the case, and the 
law applicable thereto. The question was not whether the 
plaintiff was entitled to recover, ina proper form of action, 
for the use and occupation of the land, what the law would 
imply the same to have heen reasonably worth, according to 
the custom of the neighborhood, or otherwise, but the ques- 
tion was, whether the plaintiff was entitled, under the law, to 
distrain the goods and chattels of the defendant, for rent due, 
on the statement of facts then before the Court. 

When there is no express contract on the part of the al- 
leged tenant to pay a certain sum of money for the rent of 
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the land, or any other specific thing for the rent thereof, can 


the plaintiff distrain for rent due, under the laws of force in 
this State? What is rent, in the legal acceptation of the 
term? Blackstone defines rent to be “a certain profit issuing 
yearly out of lands and tenements corporeal. It may consist 
in services or manual operations, as to plough so many acres of 
ground, to attend the king or the lord to the wars, and the 
like; which services, in the eye of the law, are profits. This 
profit must also be certain, or that which may be reduced 
to a certainty by either party.” 2d Blackstone’s Commentaries, 
41. Rent, as defined by Chancellor Kent, is “a certain pro- 
jit in money, provisions, chattels, or labor, issuing out of 
lands and tenements in retribution for the use. There were 
at the common law, according to Littleton, three kinds of 
rent, to-wit: rent service, rent charge, and rent seek. Rent 
service was where the tenant held his land by fealty, or other 
corporeal service, and a certain rent, and it was called rent 
service because there was some corporeal service incident to 
the tenancy, as fealty, homage, or other service. A right of 
distress was inseparably incident to this rent.” 3d Kent’s 
Commentaries, 460. Blackstone says that for neglecting to 
do suit to the lord’s court, or other certain personal service, 
the lord may distrain of common right. 3d Blackstone’s 
Commentaries, 7. The principle to be deduced from these 
authorities is, that the right of distress was by the common 
law confined to rent service, which was for a certain rent, or 
such as might be reduced to a certainty. To entitle a person 
to distrain for non-payment of money, it must be due under a 
demise and for rent fixed in its nature, and if therefore a per- 
son be let into possession under an agreement for a lease 
which does not contain words of immediate demise, no dis- 
tress can be made, unless from a previous payment of rent, 
or other circumstance, a tenancy from year to year can be in- 
ferred, and the only remedy is by action for use and occupa- 
tion. Lord Coke quaintly says, “it is a maxim in law, that 
no distress can be taken for any services that are not put into 
certainty, nor can be reduced to any certainty for id certum est 
quod certum reddi potest, but yet in some cases there may bea 
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certainty in uncertainty. Therefore, ifa man hold land pay- 
ing so much per acre, although in the terms of the demise 
the number of acres be not fixed, the lord may distrain. But 
where an estate has been let without in any way fixing the 
amount of rent, the only remedy is by action.” 3d Blackstone’s 
Commentaries, 7, note. In Dunk vs. Hunter (7th English 
Common Law Report, 116) Abbott, C. J., said: “ A party 
has no right to distrain, unless there be a fixed rent agreed 
upon; if that be not so, the law gives him a remedy by the 
action for use and occupation. There can be no distress, un- 
less there be a contract for an actual demise, at a specific sum.” 
In Regnart vs. Porter, (20th English Common Law Reports, 
196,) Tindall, C. J., said: “Before a landlord takes into his 
hand the speedy remedy of distress, he must see that the 
amount of rent to be demanded has been settled with precision.” 
“Distress for rent will not lie, unless there be an agreement 
for a sum certain, either in writing, or by parol:” Jacks 
vs. Smith, Ist Bay’s Reports, 310. Smith vs. the Sheriff of 
Charleston, Ibid, 438. “A landlord has no right to distrain 
and sell the goods of his tenant for the use and occupation of 
demised prémises, unless the rent by agreement of the parties 
is certain, either in money, or services, or is such as may be 
reduced to certainty:” Valentine vs. Jackson, 9th Wendell’s 
Reports, 302. “A claim for an unliquidated amount of rent, 
without an express contract, will not authorize a distress”: 
Roberts vs. Tennell, 4th J. J. March’s Reports, 160. Accord- 
ing to the living principles of the common law; of force in 
this State, applicable to rent contract, no distress-warrant can 
be taken out and enforced for the non-payment of rent, unless 
there has been an express contract between the parties that 
the alleged tenant should pay rent, either in money, or other 
specific thing ; the rent agreed to be paid must be fixed and 
certain, or of such a specific nature as may be reduced to a 
certainty. But if there has not been any express contract be- 
tween the parties to pay any certain or fixed sum, or other 
specific thing, for the use of the land, the remedy of the plain- 
tiff is not by distress-warrant against the defendant cultivat- 
ing the land, but the remedy of the plaintiff is by an action 














524 SUPREME COURT OF GEORGIA. 





——— 
a 


Scruggs vs. Gibson et al. 





Ss 


for use and occupation of the land, to recover of the defend- 
ant what the use and occupation of the land is reasonably 
worth. These living principles of the common law, have 
not, in my judgment, been repealed or abrogated by the Code, 
so faras the legal right to distrain for the non-payment of rent 
is concerned. For it is one of the essential elements of a rent 
contract which will authorize the landlord to distrain for rent 
due, that the amount of the rent, or other service to be rend- 
ered for the use of the land, should be fixed and certain by the 
express contract of the parties. The summary remedy by dis- 
tress is given to the landlord for the non-performance of that 
which the tenant expressly agreed to pay, or to render, for the 
use of the land when he was let into the possession thereof, 
and not for that which the law would imply the use of the 
land was reasonably worth, either by the custom of the neigh- 
borhood, or otherwise. The 2259th section of the Code de- 
clares that the landlord shall have power to distrain for rent 
as soon as the same is due, or before due, if the tenant is seek- 
ing to remove his goods from the premises. If the tenant 
fails to pay the rent due at any time, the landlord may re-enter 
immediately and dispossess the tenant. The 4010th section of 
the Code provides the manner in which a distress-warrant for 
rent due shall be taken out. But the Code is silent as to 
what are the particular contracts under which rent is claimed, 
which the landlord may enforce by distress and sale of the 
tenant’s goods and chattels. The landlord has the power to 
distrain for the non-payment of rent, under the Code, and so 
he had the power and authority to distrain for the non-pay- 
ment of rent by the common law, but in what cases? The 
Code does not specify, and therefore, we must look to the com- 
mon law for our guide in that respect. The Code must be 
construed in the light of the common law; that is to say, in 
all cases where by the common law the landlord was autho- 
rized to distrain for the non-payment of rent due, he can do 
the same thing under the Code. The Code only authorizes 
the landlord to distrain for rent due, in all cases where by 
law he would be entitled to distrain therefor, and the common 
law, as we have already shown, regulates and controls that 














ATLANTA, DECEMBER TERM, 1869. 525 





Scruggs vs. Gibson et al. 





question. The Code furnishes the remedy by distress-warrant 
for the non-payment of rent due, and under certain circum- - 
stances, when not due, but when we desire to ascertain the 
particular state of facts which will enable us to employ that 
remedy, we must look to the common law for instruction, 
and regulate our conduct by it. Take this case and propound 
the question, can the plaintiff distrain the defendant’s goods 
and chattels, under the state of facts contained in the record, 
for the non-payment of rent? The Code will not decide the 
question by reference to its provisions, but the common law 
is clear on the point of inquiry. The Code intended to give 
the power and authority to distrain for rent due, in all cases 
where by the common law such proceedings was allowed, and 
not otherwise. It is a sound rule of construction, that when 
a statute makes use of words the meaning of which are known 
to the common law, the words shall be understood in the 
same sense, and therefore, the words “distress for rent due,” 
or “distrain for rent due,” should receive the same construc- 
tion and interpretation when used in the Code, as the same 
are understood and interpreted by the common law. In Cor- 
nell vs. Lamb, (2d Cowen’s Report, 656,) Woodworth, J., 
said: “Our Act concerning distresses does not expressly define 
what shall constitute a right to distrain; it would seem, there- 
fore, that where there is not a clause of distress, the landlord’s 
right to this remedy cannot be more extensive than that given 
by the common law, which is limited to rent service.” Again, 
on page 657, “the Act concerning distresses does not ex- 
pressly define the cases, in which a distress may be lawful; I 
think it, however, manifest from its provisions that the com- 
mon law right was not intended to be abolished, but preserved 
in full force.” Anciently, the lord, the landlord as we now 
call him, could enter upon the demised premises and distrain 
his tenant’s goods and chattles for the non-performance of rent 
service which the latter had agreed to perform and render ; 
the law allowed the landlord toebe his own avenger or to 
minister redress to himself for non-payment of rent, or other 
duties. But as the exercise of this right was liable to great 
abuse and oppression, the right to distrain has been regulated 
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by law. The 4010th section of the Code prescribes the man- 
ner in which the landlord must proceed to distrain for rent 
due, and in all cases in which he may distrain for rent 
due by the common law, he may have a distress-warrant 
therefor under the provisions of that section of the Code, but 
in no other. The party distraining must show the authority 
of law, upon a given state of facts, which will authorize him 
to take out a distress-warrant for rent due and distrain the 
alleged tenant’s property ; otherwise, he will be a trespasser, 
If the facts of the case under the law, would not entitle him 
to.distrain for rent alleged to be due, the taking out a dis- 
tress-warrant therefor would not protect him. This speedy 
and harsh remedy can only be employed in such cases as are 
authorized by law, and it has been already shown in what 
cases the law does, and in what cases it does not authorize it, 
The majority of the Court in this case place their judgment 
on the ground that inasmuch as there was evidence of a cus- 
tom in the neighborhood to rent land for one-third of the 
corn and one-fourth of the cotton, to be paid to the landlord, 
therefore, there was an implied agreement on the part of the 
defendant to pay rent according to that custom, and that the 
plaintiff, on making oath of a specific sum due for rent, was 
entitled to have a distress-warrant therefor, under the 4010th 
section of the Code. However true this position of the ma- 
jority of the Court might have been, as to the implied liability 
of the defendant to pay what the rent of the Jand was reason- 
ably worth according to the custom of the neighborhood, had an 
action been brought by the plaintiff for the use and occupation 
of the land by the defendant, I deny, that under the law, the 
plaintiff was entitled to distrain the defendant’s goods and 
chattels for rent due on this implied contract, and I contend 
that the affidavit of the plaintiff as to the specific sum due 
under this implied contract, did not alter or change the law 
as to his right to distruin the defendant’s property under 
such implied contract. It might be a sufficient reply to this 
assumed position of the majority of the Court to say, that the 
authorities already cited, establish beyond controversy, that 
the plaintiff was not entitled to distrain for rent due on an 
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implied contract of this character; but, as was said by Chief 
Justice Tindall, in Regnart vs. Porter, ‘“ Before a landlord 
takes into his hands the speedy remedy of distress, he must 
see that the amount of rent to be demanded has been settled with 
precision.” The amount of rent to be demanded is not to be 
settled by the landlord in his affidavit for the distress-warrant, 
but it must be settled by the rent contract between the parties, 
otherwise, the afidavit of the landlord would regulate and 
determine his right to distrain the goods and chattels of the 
defendant, instead of the law applicable thereto. All that can 
be said in this case, is that the defendant occupied the land 
by the consent of the plaintiff, but he never agreed to pay 
him one-third of the corn and one-fourth of the cotton, or 
any other fixed and certain amount for the rent of it; conse- 
quently, the alleged tenant has not committed any breach of , 
fealty to the plaintiff as his landlord by the non-performance 
of any rent contract, or for the non-performance of any other 
stipulated rent service agreed to be paid or rendered on his 
part, which would authorize the plaintiff as his landlord 
under the law, to distrain his goods and chattels, even if the 
relation of landlord and tenant can, with legal propriety, be 
said to have existed between the parties. The 4005, 4006, 
4007, 4008 and 4009th sections of the Code relate only to the 
remedy against tenants holding over, and have no relation to 
the remedy by distress-warrant for rent due. The right of 
the landlord to distrain for rent, is based on the fundamental 
principle of the law, that there has been a breach of the ex- 
press contract by the tenant, under the terms of which he 
was let into the possession of the rented premises, that he 
has violated the terms of the rent service, which he expressly 
agreed to render for the use of the land, and therefore, the 
terms of that rent service must be fixed, and certain, so that 
the Court may see that there has been such a breach of that 
express contract on the part of the tenant as will entitle the 
landlord to distrain for the non-performance of the rent service 
which the tenant expressly agreed to render to him for the use 
of the rented premises. To entitle the landlord to distrain the 
goods and chattels of the tenant for non-payment of rent, he 
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must show that the tenant was let into the possession of the 
rented premises under an express contract to pay a fixed cer. 
tain sum of money therefor, or to render some other fixed and 
certain specific service for the use thereof, and that the tenant 
has failed or refused to perform that express contract. It ig 
in that class of cases only, that the landlord is entitled to the 
speedy and harsh remedy of a distress-wrrrant for the non- 
payment of rent, under the law. The reason of the law 
which allows the landlord to have the speedy and harsh 
remedy of distress against his tenant for the non-payment of 
rent is, that the tenant has violated the express terms of the 
contract under which he was let into the possession of the 
land by the landlord; and therefore, the amount of rent or 
other specific service which the tenant agreed to pay, or ren- 
der therefor, must be fixed and certain to entitle the landlord 
to distrain. There can be no distress for rent claimed to be 
due on an uncertain, implied contract, when the amount ac- 
tually due is to be ascertained by the verdict of a jury by 
implication of law, as to what the use of the land is reasona- 
bly worth by the custom of the neighborhood, or otherwise. 
If the tenant is let into the possession of the land without any 
express contract as to the payment of rent therefor, or as to 
any certain specific service to be rendered by him for the use 
thereof, the law will raise an implied undertaking on his part 
to pay what the use of the land was reasonably worth, and in 
that class of cases the law affords the landlord a remedy by 
an action for use and occupation; but he cannot have the 
summary remedy by distress-warrant on an implied contract 
raised by operation of law, to collect, in that way, what the 
use of the land is reasonably worth. The fact that the land- 
lord may re-enter immediately and dispossess the tenant if he 
fails to pay the rent due at any time, as provided by the 
2259th section of the Code, clearly contemplates that the 
amount of rent due should be fixed and certain by the con- 
tract of the parties; otherwise it would be entirely in the 
power of the landlord to judge for himself and say what 
amount was due onan implied contract for rent, and dispos- 
sess the tenant immediately. 
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In this case there was no contract made with the defend- 
ant for payment of rent, no amount specified; nor anything said 
about payment of rent for the use of the land, and I am 
clearly of opinion, both upon principle and authority, on the 
statement of facts contained in the record, that the plaintiff 
was not entitled to distrain the defendant’s goods and chat- 
tels for rent claimed by him to be due in his affidavit for a 
distress-warrant. There was no certain or specific rent ser- 
vice agreed to be paid, or rendered, by the alleged tenant, to 
the plaintiff, when he was let into the possession of the prem- 
ises, for the-use thereof; and the right of the plaintiff to dis- 
train for rent due, did not exist under the law. The right 
of the landlord to distrain for rent due under the law, is con- 
fined to rent service, and is inseparable from it, that is to say, 
to such certain rent service as the tenant expressly agreed to 
pay, or render to the landlord, when he was let into the pos- 
session of the land, for the use thereof, and not otherwise. 
The law does not authorise the landlord to distrain for rent 
claimed to be due on an implied contract. I am therefore of 
the opinion that the judgment of the Court below, should be 


reversed. 
4 





« 
WALTER 8. FRAIN, plaintiff in error, vs. the STATE oF 
GerorGIA, defendant in error. 


1. Though the verdict be right under the evidence, if the Court improp- 
erly refused a continuance, and admitted illegal evidence against the 
accused, a new trial will be granted. (R.) 

2, One bad count in an indictment is no ground for arrest of judgment: 
the verdict is to be presumed to have been found upon the good 
count. (R.) 

3. When one charged with larceny was threatened by the owner of the 
goods to be ‘‘prosecuted for damages,’’ and solicited to settle, and he 
replied that he would pay fifty dollars if it could be settled: Held, 
that this was not admissible to show the guilt of the defendant on an 
indictment for the larceny, the confession, if such it was, having been 
made under the hope of asettlement. 


Vou. x~—34, 
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4. If a prisoner is forced to trial when too sick to have use of his facy]. 
ties, a new trial will be granted. (R.) 

5. It is error in the Court, in a criminal case, to refuse to permit the de. 
fendant, on a motion to continue, to be sworn, to prove that a witness 
has been subpoenaed, on the ground that the Court, from what has 
transpired in its presence, could not believe him on his oath. 


6. The certificate of a physician is not good evidence of a fact necessary 
to be proven. (R.) 


Criminal Law. Continuance. Confessions, etc. Before - 
Judge SNEAD. City Court of Augusta. May Term, 1869, 


Frain was indicted in said Court for larceny of a bale of 
cotton. He was absent. His counsel moved to postpone 
the trial for that day, because of Frain’s sickness, They 
produced a certificate of a physician that Frain was suffering 
from a severe contused wound of the left side, affecting his 
eighth and ninth ribs, and was thereby ‘‘indisposed from at- 
tending to his duties in Court,” and they showed, by a wit- 
ness, that a few days before that Frain was at a tire and got 
a fall from a fence, and thus injured his side. A witness, 
who had been summoned by Frain, was called and did not 
appear. The Judge fined him for non-appearance. Subse- 
quently the witness was found, and gave as his reason for 
non-appearance, that Frain had told him that his case would 
not be tried, and to go home and attend to his business. This 
excited the suspicions of the Judge and he requested a phy- 
sician, who was of the jury, to go with a bailiff and examine 
Frain, and ordered that, if he thought him in condition to 
come, the bailiff should bring him into Court. They went 
and brought Frain, and this physician reported that he found 
Frain in bed with a wound on his side, but did not consider 
that sufficient to keep him from Court; that Frain’s nerves were © 
unstrung, but that he thought that was the effect of liquor. 7 
Frain’s counsel further produced a certificate of a third phy- 
sician of the sickness of a witness in behalf of Frain, and 
stated what they expected to prove by said witness. It was 
that Frain bought the cotton from a negro, ete. They asked 
the Solicitor General to admit what this witness would testify 
to; he said he would, if they could show that the witness 
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had been subpcenaed. They proved by the sheriff that he 
got a subpoena for the witness and handed it to Frain and of- 
fered to swear Frain as to the fact of his handing the sub- 
peena to the witness. This was objected to. The Court asked 
a member of the bar for hisopinion. Hesaid the Courtshould 
allow Frain to be examined, but that he ought to be satis- 
fied as to the bona fides, etc., of his statements. Thereupon 
the Judge declared that Frain’s conduct had been such as to 
discredit him, that hehad pretended to be sick to avoid a trial 
and that the Court had to send a doctor after him with an 
officer, and that, therefore, he would not hear him testify as to 
said service of the subpcena, and he ordered the trial to pro- 
ceed. All this occurred in presence of the jurymen. 

After examining one witness (Young) the Solicitor ex- 
amined the owner of the cotton. He testified, among other 
things, “I went to Frain’s store and said I did not want the 
trouble of coming to Augusta, that I intended to prosecute 
him for damages, and told him I preferred to settle. I re- 
ferred to a civil suit, not to a criminal suit. I don’t remem- 
ber the amount I agreed to take. I meant to compromise a 
civil suit, but I did not intend to compromise a criminal suit ; 
defendant then said he would rather give $50 00 or $75 00, 
than have the trouble of it, if the whole thing was settled.” 
This evidence was objected to but the objection was over- 
ruled. 

The indictment was as follows: “State of Georgia. City 
of Augusta. The Grand Jurors, chosen, selected and sworn 
for the city of Augusta, to-wit; * , 2 ’ “ 
in the name and behalf of the citizens of Georgia, charge 
and accuse Walter S. Frain, of the city and State aforesaid, 
with the offense of simple larceny. For that thesaid Walter 


§, Frain did in the city of Augusta and the State aforesaid, 


on the 15th day of February, 1869, with force and arms one 
certain bale of cotton, marked thus: T Y, of the value of 
$100 00, and of the personal goods and chattels of one 
Thomas Young, then and there being found, then and there 
did wrongfully and fraudulently take and carry away with 
intent the same to steal, contrary, etc. 
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And the Grand Jurors aforesaid, further charge and ag. 
cuse the said Walter S. Frain with the offense of accessory 
after the fact. or that on the 15th day of February, 1369, 
Jordan Williams and Albert Smith, with force and arms, g 
certain bale of cotton” (described fully as in the first count) 


“fraudulently and wrongfully take and carry away, with. 


intent to steal the same. And the said Walter S. Frain did, 
on the 15th day of February, 1869, receive said bale of cot- 
ton, knowing the same to have been stolen, contrary,” ete, 

Defendant’s counsel requested the Court to give the follow- 
ing charges: Ist. “In an indictment time and place are ma- 
terial allegations, and the omission of either is not a matter 
of form and is not cured by pleading on the part of defend- 
ant; that the time, place and value of the property is part of 
the substance ; that these allegations are material and must be 
proved. ‘2d. That each count in the indictment must be per- 
fect in itself, and if one count alledges the place where the 
offense was committed, and the other does not, the jury has 
no right to look to the first count to cure the defect in the 
second.” The Court gave the first request, with this addition: 
“Tt is sufficient, if time, place and value can be gathered from 
the whole indictment and evidence.” He refused the second 
request, stating to the jury that they “could look into the 
whole indictment, and if they were satisfied there was enough 
with the evidence adduced to convince them of the guilt of 
the prisoner, they could so find.” Their verdict was: “We 
the jury find the defendant guilty generally.” 

Frain’s counsel moved an arrest of“judgment, upon the 
- ground that the indictment had no such averment of placeas 
to give jurisdiction to the City Court of Augusta. The Court 
overruled the motion. Thereupon counsel for Frain moved 
for a new trial, upon the grounds that the Court erred in reé 
fusing said continuance, in refusing to let Frain testify to 
subpeenaing said witness; because said evidence of Young 
was inadmissible, because the verdict was contrary to the evi- 
dence, because said proceedings and remarks by the Judge 
were such as to prejudice the jury against Frain. With this 
last ground was evidence to show that the witness who was 
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fined was told by Frain, at the term before, not to attend that 
term, because the case had been continued, that that was true, 
and that Frain never told him not to attend-the term at 
which this trial was had. ‘There were other grounds touch- 
ing the charge of the Court, and as to newly discovered evi- 
dence, but they were not passed upon by this Court. The 
Judge refused a new trial, and error is assigned upon his fail- 
ure to arrest the judgment, and his refusal of a new trial, up- 
on the grounds aforesaid. 


McLaws & GANAHL, for plaintiff in error, cited as to the 
arrest of judgment : Revised Code, section 4536, as to the 
continuance: 9th Ga. R., 375; 14th, 24; 5th, 54; as to the 
implied confession: Rev. Code, sec. 3740. 


Prescott, Solicitor General, for the State, replied, the in- 
dictment was good, under section 4535, Rev. Code; a good 
count may supply defects of an imperfect count: Regina vs. 
Waverton, 16 British Cr. Cases, 333; upon a general ver- 
dict, presumption is that it was on the good count: 10th Ga. 
R., 48; the objections to the indictment came too late: 7th 
Ga. R., Studstill’s case, 34th Ga. R., 108. 


McCay, J. 


1, It is with much reluctance we reverse the judgment of 
the Court below in this case. We have no complaint with 
the verdict of the jury; on the contrary, we think it proper 
enough under the facts as they were presented. 

2. We think, too, that the motion in arrest of judgment 
was properly overruled. The verdict of “guilty generally” 
is only in accordance with the usual instruction given to the 
jury in cases where in one count there is a charge of an 
offense, and in another count a charge of a lower grade of 
the same offense. Receiving stolen goods, knowing them to 
be stolen, makes the receiver accessory after the fact to the 
theft: Code, section 4420. A verdict of guilty generally, 
convicts the accused of the principal offense. This Court has 
held, that after verdict, one bad count in an indictment is no 
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ground for a motion in arrest of judgment. The verdict wil] 
be presumed to have been found on the good count: 11th 
Ga. 92; 12th-Ga. 393. | 

3. We think, however, that the testimony of the witness, 
Young, was improperly admitted. Even in a civil case it 
was inadmissible, because evidently and in the terms, the lan- 
guage of the accused was used by way of an offer to com- 
promise the claim of the witriess upon him for damages, and 
by the Code, section 3736, it was inadmissible. As a confes- 
sion, it is inadmissible, because made under the influence of 
a promise to settle. It is clearly within the rule of section — 
3740, of the Code, excluding admissions made under the 
influence of fear or hope of reward. 

4. We are further of opinion, that this defendant did not 
have a fair trial. The action of the Court in dragging him 
from his bed and forcing him to trial, in the condition he 
was in, was not only harsh, but unauthorized. However 
bad a man may be, he is entitled, when put upon his trial 
for a crime, to the full use of his faculties. From all the 
evidence it is apparent that this man ought, during the trial, 
to have been in bed, and it was not only unjust to him, but 
unjust to the public justice of the country, to put him upon 
his trial under the circumstances. 

5. Clearly, the prisoner may, in a showing for continu- 
ance, state, under his oath, that a witness has been subpe- 
naed. It is a necessary part of the showing for a continu- 
ance which the rules of Court require to be under the oath 
of the defendant: Rules of Court, 36. He does not do 
this as a witness before the jury. It is for the Court alone, 
and has always been allowed. How much credit is to be 
given to it depends upon circumstances, and it was error in 
the Court to refuse to hear him. Infamy is now no ground 
of incompetency: Act of 1865 and 1866. Perhaps had the 
Court heard his story it would have carried conviction with - 
it, in spite of the bad opinion the Court had, perhaps justly, 
of the teller of it. 

6. We do not think a physician’s “certificate” proper 
evidence before a Court of a fact required to be proven, and 
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wesay nothing, therefore, about the effect of it. These cer- 
tificates were, a few years ago, very useful documents to sick 
soldiers, but it is not proper to receive them as evidence in 


the court-house. 





A. T. Burke e al., plaintiff in error, vs. Ropert 8. 
ANDERSON, defendant in error. 


1. In the exercise of its jurisdiction to correct mistakes, equity will 
grant relief between the original parties and their privies in estate or 
in law, except as against bona fide purchasers without notice, and a 
judgment creditor does not, for this purpose, occupy the position of 
such a purchaser, 

2. Sections 1947 and 1948 of our Code regulating the rights of liens ex- 
isting by operation of law against unrecorded or defectively recorded 
mortgages, does not change the rule in equity as to the mistakes in the 
instruments themselves. Such mistakes are still relievable except as 
against bona fide purchasers without notice. 

3. The judgment of a Chancellor below refusing to dissolve an injunction 
will not be disturbed by this Court, except in a clear case of manifest 
injustice. 


Equity pleading. Mistake. Before Judge ALEXANDER. 
Pulaski Superior Court. October term, 1869. 


Simon Merritt has lived very many years on a certain 
plantation in said county, one undivided half of which was 
owned by him and the other half by his son-in-law, Ruel 
W. Anderson. On the 2d of January, 1868, in considera- 
tion that Frisbee & Roberts, of New York, had advanced to 
Merritt $5000 00 to enable him to carry on his farming oper- 
ations during 1868, Merritt gave them his note therefor, and 
as security for such advance, in the same paper, a lien upon 
the crop to be raised on said plantation in 1868, and a mort- 
gage on land described therein as follows: “My said half 
plantation consisting of one thousand acres lying in the 
fourth district and county of Pulaski in said State.” This 
paper was duly recorded. In October, 1868, Ruel W. An- 
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derson told Robert S. Anderson, who was his father, that 
Frisbee & Roberts were willing to take $4000 00 for said 
claim and advised Robert S. to buy it. They went to Haw- 
kinsville where Roberts was, and found him willing to take 
the $4000 00 for the claim, but in too great haste to stop, as 
his train had arrived. Roberts, however, produced the note 
and mortgage. Robert S. Anderson saw only the back of 
the mortgage and agreed that his son, Ruel W., should go 
with Roberts to Macon, and, if he could get a good transfer, 
should there pay Roberts the $4000 00 and take the transfer, 
His son went, read over the mortgage carefully, and beliey- 
ing the description was all right, paid the $4000 00 and took 
the transfer. 

Afterwards the undivided half of the plantation occupied 
by said Merritt and said Ruel W. was: levied on by a com- 
mon law fi. fa., and the levy decribed it as being in the 
twelfth district of said county. 

Knowing Merritt so long as a good business man and a 
person of integrity, and having been told by said Ruel W., 
even before he bought said mortgage, etc., that Merritt had 
mortgaged his half of their plantation to Frisbee & Roberts, 
and knowing that Merritt owned no other land in said 
county, Robert 8. Anderson took it for granted that the 
plantation was correctly described in said mortgage. And 
on the day of sale under said fi. fa. his attorney gave public 
notice that the land levied on was subject to said mortgage, 
etc., and that said mortgage, etc., belonged to said Robert 8. 
Anderson. Burke began bidding for it, and then the attor- 
ney went to him and told him personally that the land being 
sold was subject to said mortgage, etc., and showed him the 
paper. Burke replied that it was but a crop lien and con- 
tinued to bid. But others would not bid, and so said one- 
half of said plantation was knocked off to Burke at $500 00, 
when it was worth from $3,500 00 to $4,000 00. The num- 
ber of the district was not then noticed, but afterwards 
Robert S. Anderson found that the plantation was in the 
twelfth district, and that the mortgage described it as in the 
fourth district. 
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The sheriff having not yet made Burke a deed, Robert S. 
Anderson filed his bill, stating that Merritt was then in 
Montana Territory, and Frisbee & Roberts were in New 
York, but that he verily believed that Merritt, who drew 
the instrument, and Frisbee &. Roberts believed said mort- 
gage, etc., did cover Merritt’s land, and intended it should, 
and that putting fourth district instead of twelfth district, 
was a mistake by Merritt. Though Burke had no deed to 
the land, he had petitioned for a partition of it by the Court 
then sitting. - With these averments in his bill and amended 
bill against Merritt, Burke and the sheriff and his deputy, 
he prayed injunction against Burke’s taking a deed to said 
land, that said sheriff’s sale be set aside and that said instru- 
ment be reformed so as to put “twelfth” in lieu of “fourth” 
before the word “district.” The date of the judgment, etc., 
do not appear. The Court granted the injunction. 

Defendants’ solicitors moved to dissolve the injunction and 
dismiss the bill because the injunction was improvidently 
granted ; because there was no equity in the bill; because 
the plaintiff in said fi. fa. is not a party to the bill; because 
the fi. fa. and date of the judgement are not averred ; because 
no such mistake as will affect Burke is distinctly charged, 
nor is there any, charge of notice to Burke of such mistake 
when he bought; because neither said pretended crop lien 
nor said pretended mortgage is valid as a crop lien or asa 
mortgage. | 

The Chancellor overruled the demurrer and that is as- 
signed as error. 


HansEtt & Hanset, 8. Haut, C. C. Kreses, plain- 
tiffs in error, cited Ligon, adm’r., vs. Rogers, 12th Ga. R., 
281; Wall e¢ al., os. Arrington, 13th Ga. R., 88; Shepherd, 
adm’r., vs. Burkhalter, Ib., 443; Irwin’s Code, secs. 3062, 
3070, 3071; as to the mistake: Wyche vs. Green, 32 Ga. 
R; the instrument is only a factors lien and not a mortgage, 
Code, secs. 1977, 1968, 1969. 


Lanier & ANDERSON, Pate & Ryan, for defendant, says 
the mistake was properly charged: Irwin’s Code, sec. 3062; 
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1st Story’s Eq. Jur., sec. 162; it wasa mutual mistake, 26th 
Ga. R., 415; mistakes will be corrected as against judg. 
ment creditors after the execution of the instrument without 
regard to notice, 13th Ga, R., 88 ; Irwin’s Code, sec. 3064; 
' 17th Ala. R., 557; 18th Ala. R., 682; 33d Maine R., 222, 
3d 8. & M., 67. 


McCay, J. 


1. Where there is in fact a sale or mortgage of property, 
by one man to another, and, by a mistake in the execution of 
the gonveyance, the true intention or contract of the parties, 
is not expressed, it is a common and very ancient jurisdiction 
of Courts of Equity to correct the mistake, to cause the in- 
strument to speak the facts, and to put the parties, as to each 
other, in the true position in which they thought they had 
placed themselves. Nor is this relief confined to the original 
parties, but will be extended, both for and against their pri- 
vies, in estate and in law: 1 Ves., 314; 8 Wheat, 211; 
Hayne’s Outlines of Equity, 132 and 133; 1 Ves., 514; 3 
Atk., 188; Rev. Code, sec. 3050. This is the general rule, 
but the Court will not, to cure one wrong, do another, and if 
the right of a bona fide purchaser, without notice, will be in- 
terfered with by the correction of the mistake, the relief will 
not be granted: Robert’s Equity, 73; 1 Story on E,, sec. 
108; Rev. Code, sec. 3064. 

A bona fide purchaser, without notice, is the only excep- 
tion to the rule. It extends to the parties.and all privies, in 
estate and in law, with that single exception: Irwin’s Rev. 
Code, sec. 3064. 

A judgment creditor is undoubtedly a privy. His only 
right to any interference, turns in his connection with one of 
the parties. He claims under him, and as a general rule has 
only such rights as belong to the debtor. His lien is on the 
property of the debtor, such property as really belongs to 
him, and not to such as he only seems to have. He can pur- 
sue his rights, in spite of mere nominal titles in other parties. 
He can go beneath the surface and subject to his debt, in 
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equity, even the equitable rights of his debtor. But he may 
also be met by equities of other persons. For whilst it is the 
policy of the law to subject fully the assets of a debtor to 
the discharge of his debts, it is not the policy of the law to 
do this with property that only nominally belongs to him, 
its real equitable ownership resting in others. 

A bona fide purchaser is protected, because his purchase is 
upon the faith of the apparent rights of the seller. He has 
acted, paid out his money, upon the apparent facts of the 
case, as the parties have allowed them to exist. It is their 
fault if the papers do not speak the truth, and it is unjust 
that their mistake should be cured to his injury, who has been 
misled by their failure to attend carefully to their own busi- 
ness. A judgment creditor does not stand in this position. 
His lien does not exist by contract. He did not advance his 
money to get his lien. That is an incident attached by law to 
his judgment. By the contract he acquired no lien. It cannot, 
therefore, be said that the right he now sets up is the right 
of a purchaser of property acquired in good faith, in ignor- 
ance of this mistake, for a consideration which he would not 
have advanced had the mistake never occurred. It may, it is 
true, be said that perhaps he would not have given the credit 
had the true state of the case been put in the mortgage. That 
may be true, but he got no lien at all by his original contract, 
and the setting up of the rights of the mortgagee, does not 
take away any right which this creditor acquired by his con- 
tract. His right in this specific property comes from his 
judgment, the Zaw gives it to him, to-wit: a lien on the prop- 
erty of the defendant. Not, as we have said, upon property 
to which the defendant has simply the legal title; his lien is 
good, as a general rule, upon property to which the defend- 
ant has a clear equitable title, and it does not extend to prop- 
erty, when the equitable title is in a third person, though the 
legal title may be in the defendant. 

In other words, the law subjects to a judgment all prop- 
erty that is really the property of the debtor, but if the 
equitable title be in a third person, the general rule is that 
the creditor cannot follow it, even though the legal title be 
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in the debtor, unless there be some specific right acquired in 
the property, by the creditor, wnder his contract, made in ig. 
norance of the equitable right of the third person. In such 
a case he stands upon the footing of a purchaser, and has the 
rights of one. 

But a judgment creditor is not a purchaser of his lien. He 
did not get it by his contract. He did not advance his money 
to get it. He got, by the contract, no interest in the prop- 
erty: 1 Story on Equity, section 410, note. See, also, 1 
Story on Equity, section 416; Brace vs. Duchess of Marl- 
borough ; 2d Peere Williams 491; Anon. 2d Ves. Jr., 662, 
His lien depends upon and dates from his judgment, and 
that gives him, not any specific right in any specific prop- 
- erty, but a general lien on all property, in fact belonging to 
the defendant. 

2. It is contended, however, that our Code, section 1947, 
which requires mortgages to be recorded in a specified time 
and manner, and which declares that the lien of mortgages 
not so recorded, or recorded improperly, shall yield to liens 
created by operation of law, or to bona fide purchasers, with- 
out notice, is inconsistent with the rule thus laid down, and 
being a statutory regulation, repeals it. It will be noticed 
that this is not a general rule applicable to all equities which 
may exist, in opposition to the apparent rights as they ap- 
pear upon the record. Ordinary equities, existing in third’ 
parties, are not by this Act provided for. Nor will it be 
contended that as a general rule, liens of judgments are good 
against all equities. This Act provides for the single case of 
an unrecorded, or defectively recorded, mortgage. In such 
cases, it is provided that a lien, cast by operation of law, 
shall be preferred to the mortgage, even though the creditor 
had notice. This is perhaps the effect of the statute. 

The law makes it the duty of a mortgagee to record his 
mortgage, and if he fails, it puts the penalty upon him that, 
as to such liens as are cast upon the property by operation of 
law, he shall be postponed. If the mortgagee has failed to 
record, it is a piece of gross negligence, which he ought to 
suffer for. If the record is defective, if the Clerk is at fault, 
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the mortgagee has his remedy against him. At any rate it is 
the positive provision of the statute, that a failure to record 
or a defective record, is not good against a judgment. Notice 
has nothing to do with it, since the judgment was not taken 
because there was no notice. Itis simply a regulation of law, 
providing for the priority of one lien over another, under cer- 
tain prescribed and definite circumstances, But it extends only 
to the case mentioned in the statute, to-wit: the case of an un- 
recorded or defectively recorded, mortgage. It does not extend 
to equitable rights generally. They still stand upon the footing 
tltat they are good against the parties and their privies, ex- 
cept only in the case of a bona fide purchaser, without notice. 

We are not prepared, therefore, to extend this provision of 
the Code further than its terms require, to-wit: when the 
parties have failed to have their mortgage recorded, as the 
statute requires, a judgment, obtained before the recording, 
shall have priority. 

Other equitable rights which one party has in the property 
of another, stand, as to judgments, on the same footing as 
they did at common law. The rights to have a plain mis- 
take corrected, is a well settled right, and it extends by ex- 
press words of the Code to parties and privies, and to this 
there is no exception, save the case of a bona fide purchaser, 
without notice, that is one who without notice of the equity, 
acquires a right in the property, by the advance of his con- 
sideration. 

3. The judgment of a Chancellor below, refusing to dis- 
solve an injunction, will not be disturbed by this Court, ex- 
cept in a clear case of manifest injustice. 

Judgment affirmed. 
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J. M. JonEs, trustee, plaintiff in error, vs. S. 8. Boong, 
administrator, defendant in error. 


1. The record reached this Court after return day for the June term, and 
was entered upon the docket of that term. The Court ordered it 
stricken and entered for December term following. (R.) 

2. The bill of exceptions was not certified and sent up to this Court in 
‘accordance with law and rules of Court, and was, therefore, dis- 
missed. (R.) 


(McCay, J., having been of counsel for Boone, did not preside.) 
Motion for new trial from Sumter county. 


1. This cause was entered upon the docket of June term, 
1869. When it was called, Mr. Hawkins moved to dismiss 
the writ of error because the bill of exceptions was never 
filed in the office of the Clerk of this Court. It appearing 
that it did not reach the office of the Clerk of this Court 
twenty days before June term, 1869, the Court ordered that 
it be stricken from the docket of June term 1869, and be 
docketed for December term 1869, subject to the motion to 
dismiss the writ of error. 

2. At December term, 1869, Mr. Hawkins renewed the 
motion to dismiss on said ground, and upon the ground that 
but for the fault of counsel for defendant the papers would 
have reached the office of the Clerk of this Court in time for 
June term, 1869, to which they were properly returnable. 

In support of the first point, he stated substantially, that 
counsel had agreed upon a bill of exceptions and to waive 
the Judges certificate, and that the Clerk below sent up that 
agreed bill of exceptions attached to the inside of the record, 
to this Court, and that after said papers were filed in the 
Clerk’s office of this Court, said agreed bill of exceptions was 
detached from the record, and the certified bill of exceptions 
there, with the record, was substituted for it, and this with- 
out permission of the Court or the knowledge of counsel for 
defendant in error. The Clerk of this Court had put his 
entry of filing in this office upon the outside leaf of the pack- 
age which was part of the record, and therefore could not tell 
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whether said substitution had been made; but Mr. Hawkins 
said he was prepared to prove it if it was denied. 

In support of the other ground Mr. Hawkins submitted a 
certificate of the Clerk below to the following effect: The 
Court, at which said trial was had, adjourned on the 23d of 
April, 1869. On the 27th or 28th of April, 1869, Mr. Hill, 
counsel for plaintiff in error, handed him a copy of the bill 
of exceptions and requested him to make out the record and 
send it, attached to said copy, to Mr. Hill, at Macon, and 
simultaneously left with him the original bill of exceptions 
and requested him to leave it at the Judge’s residence (the 
Judge being absent) for the Judge’s certificate, which the 
Clerk did that afternoon. Mr. Hill further requested him to 
receive from the Judge said bill of exceptions as soon as cer- 
tified by the Judge, certify it to be the original and to for- 
ward it to him at Macon. Accordingly the Clerk got it from 
~ Judge Clark on the 10th of May, 1869, and he immediately 
forwarded it to Mr. Hill. The Clerk added that he thought 
there was ample time for it to reach Atlanta before the re- 
turn day was out for June term, 1869, of this Court. 

Mr. Hill replied by affidavit as follows: He made out 
the original bill of exceptions and got an acknowledgment of 
‘service on it, and intended sending it to Judge Clark, then 
at Bainbridge. Fearing that it might get lost, he copied it 
and agreed with Elam, counsel for Boone, that the copy 
should be used in lieu of the original if the original should 
be lost in going to and returning from Bainbridge, but not 
otherwise. Inasmuch as said original was signed, certified 
and sent up to this Court, said copy bill of exceptions was, 
by consent of Elam, withdrawn. He instructed the Clerk 
below to send said original bill of exceptions to the Clerk.of 
this Court, but he sent the papers to Mr. Hill, at Macon. 
The record was by Mr. Hill sent to the Clerk of this Court 
in time for June term, 1869, but the original bill of excep- 
tions reached Mr. Hill too late for it to get here in time for 
June term, 1869. Mr. Hill did not send the bill of excep- 
tions here till the beginning of June term, 1869. 

He further stated that he knew not that the Clerk below 
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had made or would make any certificate; that he thought, 
had he known it, he could have gotten the Clerk to remem- 
ber that he was instructed to send up the certified record only, 
and not the copy bill of exceptions, and to send it directly 
here and not to him; that the copy bill of exceptions which 
was withdrawn was lost, but he believed it was a true copy 
of the original there with the record, and that the sole pur- 
pose in making said agreement as to the copy bill of excep- 
tions, was to insure the hearing of the cause at June term, 
1869. 

Mr. Hawkins replied that the interests of his client and 
Elam’s client were distinct, and he could not be bound by 
Elam’s consent. Elam was absent when these proceedings 
were had here. 

The writ of error was dismissed “upon the ground that it 
was not certified and sent to this Court in accordance with 
the law and rules of Court.” 


B. H111, for plaintiff in error. 


S. Eram, W. A. Hawkins, for defendant. 





E. D, Watson, eé al., plaintiff in error, vs. HENRY JoHN- 
son, et al., defendants in error. 


If the bill of exceptions be not served upon defendant in error, or his 
counsel, within the time required by law, the writ of error will be dis- 
missed. (R.) 


Writ of Error. Bill for Injunction, etc. Before Judge 
Ciark. Lee County Chambers. March, 1869. 


The order excepted to was passed upon the 20th of May, 
1869. On the 22d of June, 1869, the Judge signed and 
certified the bill of exceptions in the usual form. Upon a 
different paper, he certified on the 22d of June, 1869, that 
counsel for plaintiff in error, presented the bill of exceptions 
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to him within the thirty days required by law, and that he “re- 
fused to certify said bill, owing, according to his (my) recol- 
lection, to an omission of certain facts that transpired, and 
for other reasons,” and requested counsel to draw a new bill 
of exceptions, obviating said objections; that this new bill 
of exceptions was drawn, and he being absent from his circuit, 
the bill failed to reach him until two days after the thirty 
days had passed, and that this failure was by reason of his 
absence. 

There was no service of the bill of exceptions, as required 
by law. Upon motion of counsel for defendant in error, to 
dismiss the bill of exceptions, for both of said reasons, it was 
dismissed for want of service. The other ground of the mo- 
tion was not passed upon. 


F. H. West, G. W. Warwick, Hawkins & Bre, 
for plaintiff in error. 


Lyon, DEGRAFFENREID & Irvtn, for defendants. 





Ebert D, Watson, plaintiff in error, vs. HENRY JOHN- 
- SON, defendant in error. 
If no record be sent up, and no diminution is suggested, or other step be 


taken to supply the record, on or before the calling of the cause upon 
the docket for a hearing, the writ of error will be dismissed. (R.) 


Equity from Lee County. 


When this cause was called in its order on the docket for 
a hearing, it appeared that no record had been sent up from 
the Court below, and no suggestion of a diminution of the 
record was made, as required by the 9th Rule of this Court : 
38th Georgia Reports, 689. The writ of error was therefore 
dismissed. 


Hawkins & Biv F. H. West, G. W. Warwick, 
for plaintiff in error. 


Lyon, DeGRAFFENREID & Irvin, for defendant. 
Vou, x~—35, 
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D. D. Doyat, deputy sheriff, plaintiff in error, vs. Jangs 
MAXWELL AND WIFE, defendants in error. 


1. If a brief of the oral and a copy of the written testimony in the 
cause, be not incorporated in the bill of exceptions, or be not attached 
to the bill of exceptions, as an exhibit, when it is presented to the Judge 
for his certificate, and identified as true by the signature of the Judge 
thereupon, the writ of error will be dismissed. Though the brief of 
evidence come here certified by the Clerk as part of the record, it isno 
part of the record. (R.) 

Ifa record reach this Court, and be lost befure the case is entered up- 
on the docket, a copy may be established here instanter, and the case 
will be docketed, as if the record had not been lost. (R.) 

8. The motion to dismiss the writ of error because the evidence was not 
in the bill of exceptions, was taken after the reading of the bill of 
exceptions, movant stating that he waited till after the reading, that 
the Court might understand the objection. (R.) (See last case 
under these head notes. ) 


i) 


Bill of Exceptions. Before Judge GREEN. Spalding 
Superior Court. February Term, 1869. 


1. One Sparks sued out a warrant against James Maxwell 
and his wife, as his tenants, holding certain premises beyond 
their term. _ Doyal, the deputy sheriff, under said warrant, 
dispossessed them and put Sparks in possession of the pre- 
mises. y, 
Maxwell and wife applied to the Court for mandamus 
against the sheriff, to compel a restitution of the possession 
to them. The deputy sheriff denied the grounds set forth ia 
the application. Without the intervention of a jury, the 
Judge tried the cause, hearing all the evidence, and granted 
the mandamus. . | 

Doyal filed a bill of exceptions, averring that the Judge 
erred upon various grounds therein set forth. None of the 
evidence was set out in the body of the bill of exceptions. It 
recited that Doyal “ introduced several witnesses, whose tes- 
timony is hereto attached, asa part of this bill of exceptions, 
together with the authority under which he acted, together 
with the several papers read by him, as evidence in said 
cause,” * * %* %* * “that the complainants 
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then introduced T. W. Flint, Sarah Maxwell, D. J. Bailey 
and James Maxwell, in support of the petition, whose evi- 
dence is hereto annexed as part of this bill of exceptions. 

After the usual certificate by the Judge, came all the 
pleadings anda brief of the evidence, pro and con, annexed to 
the bill of exceptions, and on it, was the agreement of counsel 
that it was correct, and the acknowledgment of the service of 
the bill of exceptions. After all this, was other evidence 
and copies of the records and judgment of the Court. The 
whole was attached together and certified by the Clerk ; but 
none of this evidence was “identified as true, by the signa- 
ture of the Judge thereupon,” as is required by the 10th 
Rule of the Supreme Court. (See 38th Ga. R., 689.) 

Upon motion of counsel for defendants in error, the writ 
of error was dismissed, because said rule, in said particular, 
had not been complied with. 











Doyat & NuNNALLY, PEEPLES & STEWART, JouHn L. 
DoyAt, for plaintiff in error. 


D. J. BAILEY, by A. W. HAmmonp, for movant. 


The following cases were dismissed, upon the same grounds: 


‘Joan J. GILLIon, plaintiff in error, vs, D, W. Massry,, 


defendant in error. 


1, The error assigned in this case was the refusal of a new: 
trial, upon various grounds. The evidence was not incorpo- 
rated in the bill of exceptions, nor was any reference made to 
the evidence, except averrments in the motion for a new trial,, 
that the Court erred in admitting certain evidence, therein 
stated. The grounds for the new trial all depended upon the 
evidence had below. 


i 
Strozier & Smits, Locorane & Cuark, for plaintiff 
in error. 


WARREN & Warren, D. A. Vason, for defendant. 
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SamuEL B. Guass e al., plaintiffs in error, vs. Gro. B, 
CLARKE et al., defendants in error. 


1. Glass e¢ al. filed a bill in Sumter county against Clarke 
et al., and obtained a rule nisi calling upon them to show 
cause why an injunction should not be granted as therein 
prayed for. 

At the hearing the injunction was refused. Thereupon, 
Glass, et al., sued out their writ of error. The bill of excep. _ 
tions recited that the defendants answered the bill and that 
on the hearing a number of affidavits were read by com- 
plainants and a number by defendants, that defendants. de- 
murred to the bill, but that the Judge refused to pass upon 
the demurrer, but considered only the bill, answer and said 
affidavits; and it concluded thus: “the facts will fully appear 
by reference to the record, the bill, answer and affidavits,” 
The error assigned is the refusal of the injunction. 

To this bill of exceptions, certified in the usual form, the 
Clerk attached a copy of the record and various affidavits, 
This certificate of the Clerk made no allusion to the affidavits, 

This case was dismissed for non-compliance with said 10th 
rule. McCay J. concurred, hesitating, because of the pecu- 
liar facts of the case. It being a proceeding in vacation, and 
wholly in writing, he was not very clear that the affidavits 
are not part of the record. 


C. T. Goong, for plaintiffs in error. 


Hawkins & Burke, Jack Browy, for defendants. 


Henry J. Lamar et al., plaintiff in error, vs. L. F. W. 
ANDREWS et al., defendants in error. 


1, This case came up from Sumter. The bill of excep- 
tions recited that Andrews, et al., had a rule nisi served upon 
Lamar, et al, requiring them to show cause why an injune- 
tion should not be granted, that there was a hearing, that the 
bill and answer and affidavits pro and con were read, and that 
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the Chancellor granted the injunction. This is assigned as 
error upon the grounds that there was no equity in the bill, 
or if there was it was sworn off by the answer; because the 
answer was supported by the affidavits; because Andrews 
et al., had a complete remedy at law; because the Chancel- 
lor granted the injunction without requiring security, and be- 
cause no deposit of the amount admitted by complainants to 
be due defendants appeared to have been made. ‘There was 
no other allusion to said affidavits. The certificate of the 
Judge stated that the two last grounds were not taken at the 
hearing. The Clerk sent up the affidavits along with the 
record, but they had not the signature of the Judge, nor any 
mark of identity, except that they purported to be by the 
persons who were stated in the bill of exceptions to have 
made affidavits. 


C. T. Goong, for plaintiffs in error. 


Hawkins & Burke, N. A. Suiru, for defendants. 


Tuomas TuGGLE, plaintiff in error, vs. Wa. C. GILL, ad- 
ministrator, defendant in error. 


This cause was ejectment from Lee county, upon the demise 
of one Hiram Land. The bill of exceptions recited that it was 
“a motion for a new trial upon a brief of evidence filed in the 
cause and an application in writing upon grounds therein 
stated by said Tuggle, all of which fully appear in the tran- 
script of the record of said cause.” The assignment is that 
the Court erred in refusing a new trial upon the several 
grounds therein stated. The Judge’s certificate was in the 
usual form. The grounds of the motion were that the ver- 
dict was contrary to the evidence and the charge of the Court, 
that the Court erred in requiring proof of a deed from Land 
to Hendricks, in admitting the evidence of Scarborough as 
shown by the brief of evidence, and in admitting the deed of 
Maloney to Lindsey, as color of title, without proof of its 
execution. 
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Attached to this bill of exceptions was what purported to 
be a brief the evidence. The deeds were not copied but re- 
cited in this brief thus only: ‘a deed from Hiram Land to 
T. Hendricks, dated 4th day of August, 1834, made in 
Jones county and witnessed by D. D. Bothwell and H, 
Flowers, J. P., properly recorded 14th April, 1857.” On 
this brief of evidence was the following order by the Judge: 
“The above is approved as a fair brief of the evidence in 
this cause, and the same is ordered to be filed and placed 
upon the minutes of this Court.” This was signed the 3d of 
April, 1869. The bill of exceptions was certified on the 
6th of April, 1869. 

2. After the record came to the office of this Court it was 
lost, and for that reason, it was not entered upon the docket, 
This Court allowed a copy established instanter, the case was 
entered upon the docket and: called in its order, at a subse- 
quent day, and dismissed upon the ground stated in the first 
head note. 


Vason & Davis, for plaintiff in error. 


W. A. Hawkins, for defendant. 


SmALLWoop P, ALLISON, trustee, plaintiff in error, vs. 
ABRAHAM K, ALLISON, e¢ al., defendants in error. 


Smallwood P. Allison e¢ al., filed a bill against Abraham 
K. Allison et al., lost his cause on the trial, and sued outa 
writ of error, within thirty days from the trial. The bill of 
exceptions recited that complainants “read the bill and pro- 
ceeded to introduce evidence in support and proof of the al- 


legations in said bill as to the contract, the payment alleged © : ' 


in the bill, the value of the improvements and rents, and 
closed their case ; the defendants read the answers and intro- 
duced testimony denying the contract, the payment of the 
amount of money alleged in the bill, and as to the value of 


the improvements, and of the rents,” etc., and closed their 
” 


case 
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’ duced five promissory notes, signed: Bridgeman & Glass, T. 
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It set out certain parts of the charge of the Court, etc., and 
stated that “complainants excepted thereto.” It averred that 
complainants moved to set aside the verdict, and grant a new 
trial, “upon the ground that certain of the jury were not le- 
gally qualified jurymen,” which motion “was supported by the 


‘affidavits of the complainants and their attorney, in which 


they positively deny that they had any knowledge of the facts 
therein stated, or that they had suspected any person not le- 
gally qualified was on said pannel of jurors, until after the 
verdict.” The bill of exceptions concluded as follows: 
“Which motion was overruled by the Court, and the com- 
plainant excepted and now assigns said judgment, overruling 
the motion, as error, and say that the Court erred in deciding 
that it was too late to object to said jurors after the trial of 
said cause.” | 


McCay, J., dissented in this cause, on the ground that the 
evidence had nothing to do with the error assigned, to-wit: 
that it was too late to make the motion. 


FreLDER & Jones, E. L. Dovauass, for plaintiffs in 
error. 


A. Hoop, W. D. Krppoo, Joun T. Ciark, for defendants. 


BenJAMIN F, Barge, plaintiff in error, vs. THomas J. 
Pratt, defendant in error. 


1. This was complaint by Barge against Pratt and one 
Cochran, on promissory notes, in Randolph county. Pratt 
defended upon the ground that he was but a surety on the 
notes, and had given notice to Barge to sue the principal, 
with which he did not comply, within the time prescribed by _ 
law. The trial resulted in a verdict for the defendant. Barge 
moved for a new trial, but it was refused. He sued outa 
writ of error. 

The bill of exceptions stated as follows: “Plaintiff intro- 
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J. Pratt, D. A. Cochran, payable to himself, dated February 
25th, 1867, and due first day of November next thereafter, 
two of them for $2,000 00 each, two for $1,000 00 each, 
and one for $593 00, and rested his case.” The notes, as 
shown by copies of them in the brief of evidence, are joint 
and several promisory notes by said parties. 

In the subsequent progress of the case, plaintiff introduced 
other evidence. Part of it is described in the bill of excep- 
tions as “certificate of discharge of bankrupt Sampson D, 
Bridgeman, dated October 28th, 1868, certifying that his pe- 
tition was filed on the 14th day of December, A. D. 1867, 
and also a certified copy of the petition and schedule of said 
Bridgeman, bankrupt, showing the same was filed on the 14th 
day of December, 1867.” The other evidence was set out 
fully. The grounds for new trial were, that the verdict was 
strongly and decidedly against the weight of the evidence, 
that the Judge erred in certain parts of his charge and in 
allowing certain parol testimony. 

The Court thought copies of the notes, showing the man- 
ner of the signature of the notes, were material, and that, 
that they were in the record “as certified,” was not sufficient, 
since the brief of evidence is not a part of the record. 





McCay, J., dissented, because he thought the copies of the 
notes were not necessary, under the circumstances. 


E. L. Dovenass, C. B. WooTren, FIELDER & JONES, 


for defendant. 


James F. LEONARD, plaintiff in error, vs. PLEASANT Ray, 
defendant in error. 


1. This cause came up from Dooly county. The bill of 
exceptions contained no evidence, nor allusion to it, except a 
prayer that the brief of evidence filed on the motion for a 
new trial, may be taken and considered as part of the bill of 
exceptions. The motion for new trial was upon the grounds 
that the verdict was contrary to the evidence, etc., and be- 
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cause the Court allowed Barber and Son’s table of value of 
‘ Confederate currency, used as evidence ; the cause of action 
arose in this State, in 1863. 








C. T. Goopg, by R. H. Cuarkx, for plaintiff in error. 







SaMUEL HAtt1, for defendant. 


J. L. Buauock et al., plaintiffs in error, vx. Mary KirK- 
SEY, defendant in error. 








1. Mary Kirksey filed a bill against Blalock ef al., and 
had a trial and a verdict in her favor. Blalock et al., moved 
for a new trial, upon various grounds, which arose during the 
trial, and because of newly discovered evidence. The new 
trial was refused, and that refusal is assigned as error, on said 
grounds. The only allusion to the evidence in the bill of 
exceptions is this: “A brief of the evidence and affidavits of 
newly discovered evidence is herewith attached, which was 
before his Honor John D. Pope, when said motion was held 
and determined.” The brief of the evidence came up with 
the record, but it was not identified by the signature of the 
Judge, and apparently was not attached to the bill of excep- 
tions, when it was presented to the Judge. ; 



















J. L. BLAuock, by J. M. CatHoon, for plaintiffs in error. 






PreepLes & STEWART, for defendant. 






Witu1amM HENDERSON, plaintiff in error, vs. James H. B. 
SHACKLEFORD, administrator, defendant in error. 
\ 


1. In 1847, Henderson employed Achilles D. Shackleford, 
an attorney-at-law, to recover for him certain land in Whit- 
field county, agreeing to give him one half of the land if re- 
covered, Shackleford paying all expenses. The cause was 
tried several times, was several times before the Supreme 
Court, and finally Henderson got the land. Shackleford had 
died before the final recovery. Upon a suit by his adminis- 
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trator for his fees, Henderson pleaded the general issue, that 
said contract was champertous, and that Shakleford did not - 
recover the land, but that the recovery was by other attor- 
neys, employed and paid by him, after Shackleford’s death, 
There was a verdict against Henderson. 

Henderson sued out a writ of error. The bill of excep. 
tions set out in full all the evidence used on the trial except 
as follows: “Complainants also introduced the 13th, 16th and 
23d volumes Georgia Reports, containing the reports of the 
decisions of the Henderson-Morris case, when it was carried 
to the Supreme Court.” 

As Shackleford’s name is marked for Henderson in said 
cases in the Supreme Court decisions, i seems that these de- 
cisions were used as evidence to show that fact, and that these 
decisions were favorable to Henderson: See Henderson ys, 
Hackney, 13th Ga. R., 282; 16th, 521; 23d, 381. But the 
record did not show for what they were introduced. 

3. After the bill of exceptions was read, counsel for defend- 
ant in error stated that they had waited till the reading 
was completed, that the Court might see the materiality of 
the decisions, to a clear understanding of the errors com- 
plained of, and then moved to dismiss the writ of error, be- 
cause said decisions were not set out in the bill of exceptions, 
nor did it appear for what purpose they were introduced. 


W. H. Dasney, D. A. WALKER, for plaintiff in error. 


J. A. R. Hangs, Wricat & Featuerston, for de- 
fendants. 


Note: In all cases where motions to dismiss were over- 
ruled, of the facts and judgments are at the ends of the cases 
reported. ~ 
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Rorr, Siuws & Company, ef al., plaintiffs in error, vs, 
Witu1AM M. Jounson, trustee, defendant in error. 


1. The right of a family of minor children to a homestead, is a suffi- 
cient estate to justify the Judge of the Superior Court in appointing a 
trustee, and said trustee or guardian, or next friend of the family of 
minors, may apply for such homestead intheir behalf. 

2. The homestead and exemption for a family of minor children, being 
in pari materia with the laws allowing dower to the widow and minor 
children, is to be construed in harmony therewith, and such family of 
minors take said homestead and exemption subject to the dower in the 
same and to the year’s support. wigs 

8. The minor children of a deceased father are entitled, as against the 
creditors of the father, to the homestead and exemption provided =| 
by article 5, section 1, of the Constitution of 1868. 

4, The effect of said homestead and exemption upon the rights of the 
heirs-at-law, if any such there be, who are of full age, it is not for the 
creditors of the father to litigate on the application for the homestead. 
The said heirs, as such, cannot be parties to the proceeding, nor can 
their rights be adjudicated therein, and this Court, they not being par- 
ties, makes no judgment upon the question. 

5. The creditors of the father, out of whose estate a homestead and ex- 
emption is claimed for his minor children, may make objections to the 
regularity of the proceedings, contest the right of the applicants to be 
considered ‘‘the family of minors’’ of the deceased, and make any of 
the other issues, proper to be made before the Ordinary, as provided 
by the statute for setting aside the homestead. Warner, J., dissents. 


Homestead. Before Judge GREEN. Monroe Superior 
Court. September Term, 1869. 


George W. Ward, of said county, died intestate, leaving 
two adult children, four minors and his widow, him surviv- 
ing. A prochien ami for these minors represented to Judge 
Green that they were entitled to have certain personalty and 
realty of their father’s estate set apart for them under the 
Homestead Act of 1868. The Judge at Chambers appointed 
as trustee their brother-in-law, William M. Johnson. There- 
upon he presented a petition to the Ordinary, representing 
that said Ward died seized of three parcels of land in For- 
syth, and certain personalty, i. ¢., household furniture, pro- 
visions, ete., and prayed, on behalf of said minors, the usual 
proceedings for setting apart a homestead and exemption of 











556 SUPREME COURT OF GEORGIA. 








Roff, Sims & Co., e¢ al., vs. Johnson. 








personalty under said Act. The County Surveyor platted 
said lands and certified that they were not worth over 
$2,000 00 in specie. In his return he said he had platted 
them “for the benefit of the family of the said George W, 
Ward.” 

Roff, Sims & Company, e al., creditors, objected to the 
exemption, upon the following grounds: Ist. Johnson has 
no estate as trustee for said minors. 2d. The realty is not 
such as can be set apart as a homestead. 3d. It is encum- 
bered by a mortgage fi. fa..in favor of Abernathy for its pur- 
chase-money, by another mortgage in favor of Barnes, and by 
judgments in favor of the other defendants, and to tax ji. fas, 
in favor of said county (which tax fi. fas. and fi. fa. of Aber- 
nathy were then levied on thesame.) 4th. The property be- 
longs to the estate of George W. Ward, deceased, upon whose 
estate there is no administration, is subject to dower, which 
dower has not been relinquished. 5th. The whole of the 
personalty is not exhibited and this is a fraud upon the cred- 
itors. 6th. The land is worth over $2,000 00 in specie, and 
7th, the adult heirs have an interest in said estate. 

Neither the widow nor theseadult heirs were parties to the 
proceeding. By consent it was appealed to the Superior 
Court. At the hearing, Johnson’s counsel objected to any 
evidence under said third ground, because creditors could 
urge no objection but those specified in the sixth section of 
the Homestead Act. This wassustained. Defendant’s coun- 
sel moved to dismiss the application because it was in the 
name of Johnson as trustee, who was appointed pro hac vice 
for the minors, who had no estate, the estate being that of 
their dead father, subject to the laws of distribution. This 
was overruled. - 

JOHNSON then testified that Ward died in April, 1869, 
leaving such heirs as aforesaid, seized of two-thirds of a house 
and lot and of a half interest in another, and a vacant lot in 
Forsyth which was fully described in the petition and return 
of the surveyor, all of it was not worth $2,000 00 in specie; 
there was no personalty but that in the schedule; said minors 
had no separate estate, and he became their trustee to make 


a 
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this application. The appointment of Johnson as trustee, 
said petition, order and return were then tendered in evi- 
dence. They were objected to because the two former were 
for a homestead for said minors, whereas the return was for 
a homestead for the family of deceased. The objection was 
overruled and the papers were read. Here the applicant 
rested his cause. 

Defendant’s counsel moved for a non-suit because Johnson 
had shown no title in himself as trustee to any of said property. 
The non-suit was refused. They then proved that there was 
no administration on Ward’s estate, and offered to show that 
the widow-and these minors had applied for a twelve-months’ 
support and that the widow had asked for dower out of said 
property. The Court held that that was inadmissible except 
to show fraud, and they did not produce the evidence. The 
cause was then submitted to the jury, and they found in favor 
of the application. Defendant’s counsel moved for a new 
trial upon the grounds that the Court had erred in said sev- 
eral rulings. The new trial was refused and that is assigned 


as error. 


A. D. Hammonp, J. S. PrncKarp, for plaintiffs in error. 
R. P. Tripper, for defendant. 


McCay, J. 


4 


1, The important question in this case is whether the 
“family of minor children” of a deceased parent is entitled, 
under the Constitution and laws of this State, to the “home- 
stead and exemption” out of the estate of the parent. That 
the Constitution means this there can be hardly a doubt. 
“A family of minor children” can have no debts of their 
own. They can contract none except for necessaries. If 
they have property, the law allows only the income of it to 
be expended, and it seems absurd to suppose it was the in- 
tention of the Convention to provide that the “homestead” 
of a “family of minor children” was to be laid off out of the 
property of those minor children. Clearly, to our mind, 
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what was meant is a family of orphan minor children, g 
family who have no father; and it was intended that this 
family should have a homestead out of the property of the 
father. It was intended to provide that the “family” should 
have, after the parent’s death, that which it was entitled to 
in his lifetime. Had it been applied for and laid off during 
the life of the parent, it would have rested in the family, 
When the parent died his estate was burdened with this 
liability. But it is asked if one is entitled to a homestead 
in any property but his own? This question is based ona 
mistaken conception of our “homestead” law. The “home- 
stead” in Georgia is not a simple “exemption.” The whole 
theory of the law is based upon the duty, the legal obliga- 
tion of the parent, to support and maintain his wife and 
minor children. He has the right to their labor, and he not 
only owes them a support by the laws of morality and na- 
ture, but by the laws of the land: Rev. Code, sec. 1747 and 
sec. 1783. ; 

Why should not the State, if it sees fit, provide this mode 
of forcing the husband or “head” to perform his legal obliga- 
tion? Especially, as if the duty is not performed, the State 
would itself be driven to perform it. It is not true, then, 
that our homestead law is an exemption of one’s property 
from levy and sale for his own benefit, and the question is 
not a pertinent one that asks, if one can have a homestead 
out of any property but his own? The homestead stands in 
Georgia on the footing of the year’s support. It is a charge 
on a man’s estate, in favor of his family during his life, and 
it follows it at his death. 

2. But we are of opinion that the family of a deceased 
parent takes the “homestead” subject to the other provision 
made for their support. These several Acts are to be con- 
strued together. Their common purpose is to provide for 
the family of a debtor, whose estate is about to be swept away 
for the payment of his debts, and we think it is doing no 
violence to the intentions of the Legislature to hold that the 
family of a deceased debtor cannot take them all. The dower 
to the widow, the year’s support and the homestead, have all 
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‘a. common object, and until the Legislature has more distinctly 
spoken, we are of opinion that they must choose between 
them. In favor of the policy evident in these various liens, 
we assume that the homestead, which is the last provision 
enacted, was expected to be the largest and most complete, 
and we hold the family entitled to that. But it is subject to 
the widow’s dower in the property laid apart. It was not 
the intention of the Legislature to interfere with her rights, 
norcan she take her full one-third of the whole for life, and 
then “the family” take a homestead out of the balance. The 
homestead is subject to the dower, and so too is the exemp-. 
tion of personalty subject to the year’s support. Whatever 
of the year’s support has been received is to be deducted from 
the amount of the $1,000 00. 

We are aware that the Acts upon these subjects do not ex- 
pressly so provide, but upon a careful revision of the whole 
subject, we think this view of it is consistent with the Acts, 
and until the Legislature makes a more definite provision on 
the subject, we think this most in accord with the principle 
. on which the Acts are founded, and with the general intent 
of the law-making power in their enactments. — 

3. The object of the Homestead Act, and all its language, 
is confined to securing against “judgments, executions and 
decrees” the homestead for the family. It does not provide 
against any claim another may have to the property, and we 
will not undertake to say that this homestead provision in- 
terferes with the rights granted by the statute of distri- 
butions to the heirs-at-law. In cases of a solvent estate, 
where there are no creditors to interfere, we do not think the 
law intends to interfere with the distribution of the property, 
according to the statute of distributions. 

4, But the heirs-at-law are not parties to this proceeding, 
that is, the adult heirs, and we do not feel called’ upon to 
adjudicate their rights. We hold the homestead in their 
minors, good against the creditors, and leave the heirs to take 
care of themselves, 

5. The creditors of the father, out of whose estate a home- 
stead and exemption is claimed for his minor children, may 
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make objections to the regularity of the proceedings, contest 
the right of the applicants to be considered “the family of 
minors” of the deceased, and make any of the other issues 
proper to be made before the Ordinary, as provided by. the 
statute for setting aside the homestead. 

Judgment affirmed. 









Brown, C. J., concurred, but wrote no opinion. 






WARNER, J., dissenting : 






It appears from the record in this case, that George Ward 
died in April, 1869, intestate, leaving a widow and six chil- 
dren as his heirs-at-law, four of the children only being minors, 
Application was made by a trustee, appointed by the Court 
for the minor children, for a homestead to be set apart out of 
the real and personal property of the intestate for the benefit 
of his minor children. Under the laws of this State, on the 
death of the intestate, the title to his real estate vested in 
his heirs-at-law, as well those who were of full age as those 
who were minors, and the title to his personal property 
was vested in the administrator of his estate, for the benefit 
of his heirs and creditors, and as there was no homestead ap- 
plied for or set apart to the intestate, as the head of a fam- 
ily in his lifetime, the minor children are only entitled to 
have a homestead in such portion of the intestate’s estate as 
they are entitled to inherit, or to have distributed to them, 
under the law, in case there had been no debts due and 
owing by the intestate, at the time of his death; the mi- — 
| nor children are not entitled to a homestead, under the 
i provisions of the Homestead Act, to that portion of the in- 
, testate’s estate which the widow and the two adult children 

are entitled to inherit under the law, for the simple. reason 
that that portion of his estate is not the property of the minor 
children, but the property of other persons. The minor 
children are entitled toga homestead in their own property, 
inherited from the ixtestate, within the limitations prescribed 
by the Homestead Act, as against the creditors of the intestate, 
according to the former ruling of a majority of this Court, 
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and I am willing they should have it, but cannot hold, that 
they are entitled to a homestead in the property of other 
people, which does not, under the law, belong to them, and 
to which they have no title. But it is said the intestate might 
have applied and had the homestead set apart in his life- 
time, as the head of his family, and therefore the minor chil- 
dren, by their trustee, may now do what the intestate might 
then have done. The reply is, that as the intestate did not 
do so in his lifetime, the general law of the State declares the 
persons who shall be entitled to his property after his death, 
and but for that general law of the State, the trustee of the 
minor children would not now be entitled to claim a homestead 
in any portion of the property for them, in their own right ; 
for the minor children of the intestate, nor their trustee, had 
any right to claim a homestead in the intestate’s property 
during his lifetime. 

The 13th section of the Act provides, that if the husband 
shall refuse to apply for the homestead, his wife, or any per- 
son acting as her next friend may do so, and not the minor 
children, by their trustee or guardian. Ward, under the 
laws of the State might have created an incumbrance on his 
estate by a mortgage in his lifetime, but as he did not do so, © 
his heirs take the estate unincumbered by any mortgage. So 
he might have encumbered his estate by applying for and 
obtaining a homestead thereon, in his lifetime, but as he did 
not do so, his heirs take the estate uninewmbered with any 
homestead. 

Where there are minor children whose father is dead, and 
who have property in their own right, either by inheritance 
or otherwise, then, their trustee or guardian may apply for a 
homestead in that property. The minor children must first 
obtain a title to the property in their own right, before their 
trustee or guardian is entitled to claim a homestead therein, 
in their behalf, just as the minor children of Ward have done 
in this case, .as the heirs-at-law of their deceased father ; in 
that property so inherited by them, the -minor children of 
Ward are entitled to a homestead, but not in the property of 
his other heirs, who are not minor children, and to which the 
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minor children of the intestate have no title; they did ‘aus 
inherit the homestead from the intestate as his heirs-at-lay, 
as the same was never applied for, or set apart to him in his 
lifetime ; their title to any portion of the intestate’s property, 
in which they are entitled to a homestead, under the Act, is 
just that portion of it which the general law of the State cast 
upon them as his heirs, and no more. Such, in my judg. 
ment, is the fair and proper construction to be given to the 
Homestead Act, for the benefit of minor children, who are 
represented by a trustee or guardian. 





Anna Grppon, ef al., plaintiff in error, vs. GrorGE E, 
Gipson, defendant in error. 


1. When a testator, at the date of his will, had a wife and a son and 
daughter, and brothers and sisters of both the whole and half blood, 
and gave in his will several legacies to his daughter for life, and at her 
death to her children, and if she died childless, then to his (the testa- 
tor’s) ‘‘heirs of the full blood,’’ and the daughter died childless before 
the testator : 

Held, 1. that the legacies did not lapse by the death of the daughter, 
but went to the testator’s “heirs of full blood.’ 

2. that by the phrase ‘heirs of the full blood’’ the testator meant his 
statutory heirs, including his wife; but if it should so happen that at 
the death of his daughter childless, his statutory heirs should be his 
collateral heirs, then he intended only those of the whole blood to 
take, to the exclusion of those of the half blood. 

2. Section 2425 of the Code, providing that ‘‘All property acquired sub- 
sequent to the making of the will shall pass under it, if its provisions 
be sufficiently broad to embrace such property,’’ is prospective only, 
and after acquired real estate does not pass under wills made before 
the Code went into operation, even though the testator did not die til 
afterwards. 

8. When there is a legacy of the income of $50,000 Charleston City 
stocks to a widow for life, in lieu and in bar of dower, the widow is put 
to her election as to the legacy or dower in all the real estate of which 
the testator dies seized, whether said real estate passes under the will 
or not. If she elect to take the legacy, she has no further interest in 
the real estate, either by way of dower or by way of a child’s part in 
lieu of dower, and this whether the realty passes by the will or not. 











ATLANTA, DECEMBER TERM, 1869. 563 
Gibbon e¢ al., vs. Gibbon. 














: 4, A bequest of the income of $50,000 of Charlesten City stock, at its 


par value, is a bequest of the income of stock of the nominal value of 
$50,000, and not of the income of $50,000 worth of such stock at its 


market value. 
5. This Court will not overrule the judgment of the Judge of the Superior 


‘Court, in dissolving an injunction, unless there is an abuse of the 
discretion which the law confers upon such Judge. Warner J., dis- 
sents as to the first head note. 


Construction of Will. Before Judge Porr. Fulton Su- 
perior Court. April term, 1869. 


George Gibbon, of Charleston, South Carolina, made his 
will and codicils thereto, in said State, in the words and the 
dates following: “I direct that my funeral expenses and 
all other legal debts be paid immediately upon my burial. 
I bequeath unto Messrs, John Gibbon, George E. Gibbon and 
William L. Webb, to them and to their executors, my negro 
slave, Mary, with her future issue, and fifty thousand dollars, 
at its par value, of my city of Charleston six per cent. stock, 
of the longest dates, in ‘trust, nevertheless, to allow my dear 
wife, Anna Gibbon, the use and services of Mary and her 
issue, and to pay to my dear wife the interest of the city 
stock quarterly, as it shall become due, for and during her 
natural life, her receipt alone to be taken for the payments 
thereof; the use and services of said negro or negroes, and 
the interest arising from the city stock shall not be subject to 
the control or contracts of any husband with whom she may 
intermarry, and shall be by her received in lieu and bar of 
her dower in my real estate; and, upon my wife’s death, the 
said trustees shall sell the negro or negroes and one-half of 
the proceeds of the sale and one moiety of said city stock shall 
be paid and transferred to my son, George E. Gibbon, tohim 
absolutely, and the remaining portion of the proceeds of said 
sale, with the other moiety of the said city stock shall be re- 
tained and held by the said John Gibbon, George E. Gibbon 
and William L. Webb, as trustees of my daughter, Ellen 
L. Brown, the wife of Andrew McBrown, on the same trusts 
and subject to the same limitations as they hold the real estate 
and personalty I have hereinafter devised and bequeathed to. 
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them, in trust for my daughter, thesaid Ellen L. Brown, the 
‘wife of Andrew McBrown. 

I bequeath unto John Gibbon, George E. Gibbon and 
William L. Webb, to them and their executors, ten thousand 
dollars of my city of Charleston six per cent. stock in trust, 
nevertheless to pay my sister, Mrs. Elizabeth Little, of Bos- 
ton, Massachusetts, for her sole use, the interest accruing 
thereon, being six hundred dollars annually, in quarterly 
payments, as it shall become due, her receipt alone to be 
taken for the payments as they shall be made quarterly, and 
upon my sister Elizabeth Little’s death, one moiety of this 
city stock shall be transferred to my son, George E. Gibbon, 
to him absolutely freed from all trusts whatever, and the 
other moiety of this said city stock shall be retained and held 
by them, the said John Gibbon, George E. Gibbon and 
William L. Webb, as trustees of my daughter, Ellen L. Brown, 
the wife of Andrew McBrown, on the same trusts and sub- 
ject to the same limitation as they hold the real estate and 
personal property I have hereinafter devised and bequeathed 
to them in trust for my daughter, Ellen Li. Brown, the wife 
of Andrew McBrown. 

I bequeath unto my sister, Abba C. Waite, of Malden, 
Massachusetts, one thousand dollars. 

I bequeath unto my brother, William Gibbon, of Mar- 
borough, Massachusetts, $1,000 00, to be equally divided 
among his children living at my death. 

I devise unto my son, George E. Gibbon, to him and his 
heirs, my lot of land, with the buildings thereon, in which I 
now reside, known as number nine, on the north-west side of 
New street, in the city of Charleston, and in the said State. 

I devise my lots, with the buildings thereon, known as num- 
ber seventeen, on the north-west side of New street, in the city 
and State aforesaid, now occupied by my son-in-law, Andrew 
McBrown, and his family, to John Gibbon, George E. Gibbon 
and William L. Webb, to them and their heirs, in trust, never- 
theless for the sole use and benefit of my daughter Ellen L. 
Brown, the wife of Andrew McBrown, to collect and pay 
-over the rents to her, taking her receipt alone for the same, 
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and not to be subject to the control, nor liable for the debts 
of her present nor any future husband with whom she may 
intermarry, for and during her natural life, and upon Ellen 
L. Brown’s, my daughter’s death, then in trust to pay the 
said rents to her child, or children, and to the issue of any 
deceased child or children, children, the issue of a deceased 
child or children representing his or their parent, then liv- 
ing, at her death, until the youngest child living shall attain 
the age of twenty-one years of age, when this real estate shall 
pass to, and shall be equally divided among the said children 
and the issue of deceased children, representing their de- 
ceased parent, or parents, to them severally and to their heirs, 
freed from all trusts. and limitations ; but should my daughter, 
Ellen L. Brown, die childless, then this real estate shall pass to 
my heirs of full blood. I devise the rest and remainder of 
my real estate to John Gibbon, George E. Gibbon, William 
L. Webb and Andrew McBrown, to them and their heirs, in 
trust, to collect and receive the rents and profits arising from 
this said real estate, and the nett increase I direct that they 

divide into two equal moieties, and one moiety of the said in- — 
crease shall be paid to my son George E. Gibbon, for and 
during his natural life, and upon his death then in trust to 
pay the said increase to his children, and the issue of any de- 
ceased child, the issue of deceased children representing their 
deceased parent, then alive at his death, until the youngest 
cbild then living shall attain the age of twenty-one years, 
when the one-half part of this said real estate shall pass to 
and be equally and severally divided among them and their 
heirs; but should my son, the said George E. Gibbon, die 
childless, this half part of my said real estate shall pass to 
the heirs of the full blood; and the cther moiety of the in- 
crease shall be paid to my daughter, Ellen L. Brown, wife 
of Andrew McBrown, for her sole use, during her natural 
life, not to be liable to the control of her present or any future 
husband with whom she may intermarry, her receipt alone 
to betaken for the payments thereof, and upon her death, then 
in trust to pay the said increase to her children, and to the 
issue of any deceased child or children, the issue of deceased 
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children representing their parent then living, at her death, 
until the youngest child living shall attain the age of twenty. 
_one years, when this real estate shall pass to and be shared 
equally among the said children and the issue*of deceased 
children, representing their deceased parent, to them severally 
and their heirs, freed from all trusts whatsoever. But should 
my daughter, Ellen L. Brown, the wife of Andrew McBrown, 
die childless, then this said real estate shall pass freed from al] 
trusts to my heirs of the full blood. 
The residue of my personal property of every kind and 
_ description whatever, of which I die possessed, or to which 
I may be, at law or in equity, entitled, I direct to be divided 
into two equal portions: one portion I bequeath to my son, 
George E. Gibbon, to him absolutely, and the other portion 
I bequeath to John Gibbon, George E. Gibbon and William 
L. Webb, to them and their executors, in trust, to invest-the 
same, one-half in South Carolina six per cent. stock and the 
other half in city of Charleston six per cent. stock, and the 
income arising from this investment, as it becomes due, they 


Andrew McBrown, taking her receipts alone for the payments 
thereof, during her natural life, not to be liable to the con- 
trol or contracts of her present or any future husband, with 
whom she may intermarry, and upon her death, then in trustto 
pay over the said income to her child or children, issue of a 
deceased child or children representing their deceased parent 
or parents, who shall be alive at her death, until the young- 
est living shall attain the age of twenty-dne years, when the 
whole of said State and city stock, freed from all trust, shall 
be paid over to them in severalty, share and share alike, the 
distribution being made per stirpes. But should my daugh- 
ter, Ellen L. Brown, wife of Andrew McBrown, die childless, 
then this State and city stock shall pass to my heirs of the 
full blood.” 

He nominated John Gibbon, George E. Gibbon, William 
L. Webb and Andrew McBrown his executors, with the pro- 
viso, that if McBrown died before Ellen L. Brown, she should 


i 


shall pay over to my daughter, Ellen L. Brown, the wife of 
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be executrix in his stead, and signed the will, with the usual 
formalities, on the 7th of April, 1859. 

On the 25th of November, 1859, he made a codicil, to be 
taken as part of said will, which was to stand, except as 
thereby modified. In it he states that the birth of his daugh- 
ter, Mary Elizabeth Gibbon, and a wish to provide for her, is 
the sole motive for these modifications. By said codicil he 
then bequeathed to said John Gibbon, George E. Gibbon and 
William L. Webb, $50,000 00 of his State of South Caro- 
lina six per cent. stock, “to be taken atits par value, to them, 
their executors and administrators, in trust, nevertheless for 
the sole use and benefit of his (my) daughter, Mary E, Gib- 
bon, for and during her natural life, free from the control 
and contracts of any husband with whom she may marry, 
and upon her death, the said trust estate shall pass to her 
children, to be equally divided among them, the issue of a 
deceased child or children taking the portion or shares to 
which the deceased parent, if alive, would have been en- 
titled, freed from all trusts whatever. But should Mary 
Elizabeth Gibbon die leaving no child, or the issue of a de- 
ceased child, living at her death, then this trust estate shall 
pass to his (my) heirs forever. On the death of his (my) wife, 
Anna Gibbon, his (my) daughter, Mary Elizabeth Gibbon 
shall be entitled equally with the rest of his (my) children to 
one-third part of the trust estate, by said will bequeathed to 
trustees. for the use of said wife,” to be held by said John, 
George E. and William L., upon the same trusts as the $50,- 
000 00 bequeathed herein to said Mary Elizabeth. 

On the 15th of February, 1861, after the birth of his son, 
John Edward Gibbon, he made another codicil whereby he 
gave to said last name trustees $35,000 00 “of stock of the 
State of South Carolina, or the city of Charleston, at its par 
value,” in trust, for the sole use of said son, John Edward, 
provided that if he died, leaving no child at his death, this 
trust estate should be divided equally between testator’s wife 
and children, living at John Edward’s death, share and share 
alike. 

A last codicil gave to Benjamin F. Riddell $10,000 00 of 
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South Carolina State stock, at par, provided Riddell would 
travel with testator, for his health, when and as long as he 
wished, and return with him to Charleston, and go again, if. 
testator wished to travel for his health. . 

At the time of executing said will and codicils, testator had 
no property except in Charleston, South Carolina. George 
E. Gibbon, a son by a former marriage, his wife, Mrs. Ellen 
L. Brown, William Gibbon and Mrs. Little, his brother and 
sister of the whole blood, and John Gibbon and Mrs. Waite, 
his brother and sister of the half blood, were living. Testator 
removed to Georgia, after the date of the last codicil, and ac- 
quired real property here. If Mrs. Brown ever had a child 
it perished at the birth, or died soon after, and she died in 1863, 
her husband surviving her. On the 29th of May, 1868, 
testator died, leaving as his heirs-at-law said minors, Mary 
E. and John E., his wife, and said George E. According to 
the appraisement, his property consisted of $28,600 00 in 
real estate in Georgia, $31,500 00 of real estate in South 
Carolina, stocks and bonds of the United States, Georgia, 
South Carolina, Charleston, etc., of the current cash value of 
$190,000 00. His estate had suffered greatly by the war. 
The stocks of Charleston and South Carolina, at par when he 
made his will, greatly depreciated, the $82,000 00 of the for- 
mer were appraised at sixty cents in the dollar, and the $78,- 
304 00 of the latter were appraised at fifty cents in the dollar. 
And the great fire in Charleston and the war, had greatly re- 
duced the value of the real estate in Carolina. 

In July, 1868, the will was admitted’to probate in Ful- 
ton county, Georgia, and George E. Gibbon, alone quali- 
fied and took possession ofthe estate as executor. He filed 
a bill against said minor children for a partition of the 
property. (William H. Fisher was appointed their guar- 
dian ad litem.) In this bill he claimed that under said 
will he was entitled to half of said realty in Georgia, and 
that the other half was subject to division between himself 
and said minors, to the exclusion of the widow. She de- 
murred to this bill because she was not made a party to it, 
and because, as she contended, she and said minors were en- 
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titled to an equal distribution of the realty in Georgia, be- 
cause it was acquired after the will was made and did not 


. pass under it, the said realty having been acquired from the 


Sth of April, 1862, to the 23d of November, 1863. 

This demurrer was met by an amendment to the bill 
alleging that, by the will, Mrs. Gibbon was put to an elec- 
tion as between her legacy and dower in the real estate, and 
that she had elected, on the 4th of September, 1868, to 
take her legacy in lieu of dower, and that said after-acquired 
real estate in Georgia did pass under said will. After this 
amendment was filed, the whole was demurred to de novo 
on the same and other grounds. Pending the argument on 
this demurrer, complainant’s counsel yielded the point so 
far as to make Mrs. Gibbon a party defendant. The bill 
was then answered’ by William H. Fisher, in behalf of the 
children, setting up their right in the real estate to be equal 
to that of complainant, and by Mrs. Gibbon, in her own 
behalf, to the same purport, making her answer in the na- 
ture of a cross-bill, and alleging, among other things, 1st, 
that the Georgia real estate did not pass by the will, and 
that she was entitled to an equal share of that ; 2d, that 
the legacy to Mrs. Ellen L. Brown was a lapsed one, or it 
went to all the heirs or distributees of the testator, either 
by descent or purchase, and it mattered not which, as the 
effect was the same ; 3d, that, as to these devises and lega- 
cies, She was not put to her election by the will and the 
law, and was entitled to her legacy and an equal share in 
the property and fund they embraced, according to the 
Statutes of Georgia and South Carolina respectively ; 4th, 
that the pretended election set up against hey was a nullity, 
and that she could not make her election until the state of 
the funds were ascertained, and that could not be done until 


there was a final construction of the will; 5th, as the di- 


rection of the Court was requisite, and the executor would 
not apply for it, she prayed for such direction. 

This being the state of the pleadings, and the question 
being one entirely of law, with no dispute as to the facts, 
and each party desiring to hasten.an adjudication, they 
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agreed, by an order taken in term, that the presiding Judge 
should hear and decide the questions made at Chambers, 
Subsequent to the time when the case was thus set down 
for a hearing, to-wit, on the 3d day of November, 1868, tlie 
said executor, after having sojourned in Atlanta for the 
summer, was on the point (as Mrs. Gibbon supposed,) of 
removing himself and family back to their family mansion 
in Charleston, where they had always resided, where he wag 
a partner ina business house, where the other executors 
resided, and where some of the property of the estate was 
situated ; and, seeing that he had the power to remove the 
assets to South Carolina, Mrs. Gibbon filed her bill to en- 
join the removing of said assets, and for the appointment 
of a Receiver, which was duly sanctioned by the Court ac- 
cording to her prayer. To this bill George Gibbon filed 
his answer, sustained by affidavits, and upon them made 
the usual motion to dissolve said injunction and revoke said 
Receivership, which motion was heard before His Honor 
simultaneously with the hearing set down as aforesaid. 


After said hearing it was the judgment of the Court: Ist,” 


that the legacy to Mrs. Brown was not a lapsed one, but 
was a bequest to his children, and that the widow was not 
entitled, in any manner, to participate in the fund which 
represented it. 2d, that the after-acquired real estate in 
Georgia passed by the will, and by the laws of this State, 
was a good legal devise under said laws. 38d, that the 
widow was put to her election as to both the aforesaid prop- 
erty or funds, and could take no interest therein if she took 
the legacy. 4th, that the pretended election should be 
treated as no election, and that the widow might elect, after 
there was a final adjudication on all the points made. 5th, 

( that the injunction should be dissolved and the Receiver- 
ship revoked. To the Ist, 2d, 3d and 5th points Mrs. 
Gibbon excepted, and Fishier; as the guardian ad litem, 
excepted likewise to so much of said judgment as is con- 
tained in the 2d point. 
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LocuraNnE & Cuarg, WitL1aAM DovcuHeErry, for plaintiffs 
jn error, said that, at common law the full-blood takes in 
reference to the half-blood: 8 Petersdorf, 48; Shar’s Black- 
stone, 201, 208 to 240 ; for the law of South Carolina, see 
5th stat. 8. C., 162-3; 3 Gr. Cruise on Real Prop., 172; 
for that of Georgia, see Irwin’s Code, sec. 2421; whole- 
blood and full-blood synonymous: 1 Bouvier L. Dic., 527 ; 
In Georgia heirs-at-law means those among whom the law 
distributes the estate: 2 Wallace, Jr. R., 368. Till 31st 
December, 1833, in England, where the devisee was also 
heir, he took as heir and not as devisee: 1 Jarman on W., 
111 ,112; 1 Saldk. R., 241; 5M. &8.R,14; 1 Bar& 
Adol., 520; 2M. & K., 93. Statute 3 and 4, William 4th 
ch. 106; Every fair intendment must be made in favor of 
the heir: Bender vs. Dedhrick, 7 W. & S; Raymond’s R., 
453; Vaughan, 262; Cowper, 329, 657; 2 Vesey, 272, 
581; 3d Vesey, 332, 492; Ist Vesey & B., 466; Mrs. 
Brown’s legacy lapsed: 1st Jarman on W., 667-8-9; Irwin’s 
Code, sec. 2433 ; 2 Shar’s Blackstone, 170; Irwin’s Code, 
2238, 2239; Ist Coke’s R., 66; Irwin’s Code, secs. 2224, 
2225, 2243; 1 Jarm. on W., 310; citing Plowden, 345 ; 
Cro. Eliz., 422 ; 2 Jarm. on W., 204; Redfield on W., 392; 
2 Jarm., 9; 2 Leonard, 70 ; 1 Comyn’s R., 81; Cowper, 
235 ; Clark vs. Day, Cook’s Eliz., 313 ; White vs. Collins, 
1 Comyn’s, 291 ; 2 Sanders, 388; 1 Comyn’s, 353, 372 ; 4 
Russel, 384. The after-acquired real estate does not pass 
under this will. It was so at common law there till Ist of 
January, 1863; the lex rei situs governs: 32 Henry, 8th, 
ch. 1; Cowper, 89; 35th Ga. R., 153; 18th Ga. R.,, 3, 
citing L. Mod. R., 210; 7th Mod., 239; Ambler, 451; 
11th Mod. R., 122 ; 34th Ga. R., 387 ; Irwin’s Code, secs. 
2,7; 16th Howard’s R., 275; 9th Iredell, 288; 5 W. & 
8., 199 ; Ist Strange, 491 ; as to election: 1 Jarman on W., 
390, 387 ; 2 McCords, ch. 306 ; City of Phila. vs. Davis ; 
1st Whart, 3 Depran, 388 ; 3 Vesey, 492, 332 ; 2d Vesey, 
272, 581; 11th Viner, 185; 2 Equity Cas., 439 ; devise to 
heirs upon failure of prime object of bounty, covers heirs at 











572 SUPREME COURT OF GEORGIA. 








Gibbon et al., vs. Gibbon. 


the time of the failure: 2 M. & K., 230; 2d M. & K., 90. 
8th Vesey, 37; 8th Gray, 86; 3d Allen, 587. 





CouxieR & Hoyt, for defendant, replied, that the testa- 
mentary schemeshould be carried out: Doug. 322: 1 Black, 
672; testator intended to provide against a lapse of Mrs, 
Brown’s devise and it did not lapse ; 3 Atkyns, 572; 2 
Cox, 121; 2 Vernon, 207, 611; 2 Peere Williams, 113 ; 
1st Peere Williams, 274; Roper on Leg., 487, 8-9; 2 
Williams on Ex., 1039-40; 17th Ala., (U. 8.) 214; orif 
lapsed as to Mrs. Brown, it went into the residuwm: 2 
Williams on Ex., 1250, 1258 ; 8 Vesey, 25 ; 1 Sim. & Stu., 
294; 1st Richard, EKq., 462; 7th Metcalf, 141; 31st Ga. 
R., 483 ; 32d Ga. R., 623; In this will full-blood meant 
children of testator: 1 Williams on, Ex., 116; 1 Roper on 
L., 115 to 119; 15th Vesey, 191; The after-acquired 
property passed under the will: Irwin’s Code, sec. 2425 ; 
25th Ga. R., 657; 4th Hill’s (N. Y.) R., 138; 8 Paiges, 
R., 503 ; 12 Metcalf, 169, 262 ; 3 Cush. R., 366 ; 8 Cranch, 
66 ; 4th Maryland, R., 335; 23 Mass. R., 251; 2 Sumner, 
C.C. R., 266; 18th Ga. R., 1; The widow must elect: 
Irwin’s Code, secs. 2429, 3104-5-6-7 ; 24th Ga. R., 185 ; 
as to discretion of Chancellor, see Ist Ga. R., 9; 3d, 94, 
435 ; 6th, 220; 15th, 554; 25th, 148. 


McCay, J. 


1. We do not think the legacies to Mrs. Brown lapsed. 
The will distinctly provides that at her death, without chil- 
dren, the property left her shall go to the testator’s heirs of 
the whole blood. This is not the same as if it were left to 
his heirs simply, it points out a particular class of heirs, or 
rather, as we shall hereafter show, it excludes a particular 
class of heirs, and therefore the persons taking are purchasers 
and do not take as heirs. 

But it is said that, as Mrs. Brown died before the testator, 
and as no man can have heirs until he is himself dead, the 
legacy to Mrs. Brown failing as to her, and also fails as to the 
remainder, because at her death there was no persons in ex- 
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istence answering tothedescription of heirs of the whole blood 
of the testator, and that consequently the bequest is a lapsed 
legacy. The common law rule that a remainder must have 
a particular estate to support it, has never been applied so as 
to cause a legacy to lapse. Mr. Redfield, in his book upon 
wills says: (2 Redfield, 501.) “When the bequest depends 
upon an intervening estate under the will, and is thus made 
_ to take effect only at the termination of the prior estate, and 
the prior estate lapses by the death of the legatee, before the 
testator, this will not defeat the bequest over,” and he refers 
to numerous authorities in support of the position. A will 
takes effect at the testator’s death. Nothing is morecommon 
than a devise to certain of the testator’s heirs, as the heirs 
of his body, his heirs male, his minor heirs, his heirs of the 
whole blood, etc. These are all good devises, because though 
a man has no heirs so long as he lives, yet at the moment 
the will takes effect he has heirs. 

In this case, as the first taker died before the testator, the 
life-estate could not, it is true, take effect; but as we have 
seen, this is not necessary to prevent a lapse: Redfield, 2d 
volume, 501. When this will took effect, to-wit: at the 
death of the maker of it, his heirs of the whole blood, (what- 
ever he meant by the phrase) were in existence, and under 
the rule we have mentioned, they take, as though the life- 
estate was not given at all. He did not intend that his heirs. 
of the full blood should take through Mrs. Brown. He 
only introduces them in case she and her children fail, and 
we see no reason, as they have failed, why this bequest is not 
as good as though it had been directly to testator’s heirs of 
the full blood. 

2. A leading point in this case, is the meaning which is 
to be given to the words “heirs of the full blood,” used by 
the testator, in several of the clauses in this will. Does it 
exclude the wife? Although at the testator’s death he had 
two children by his last wife, yet when the will was made he 
had none, nor does he by any words used in the original will 
seem to have contemplated children by her. So far, there- 
fore, as his immediate family is concerned, these words, taken 
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alone, have no meaning. He had two children and his wife, 
and had he them only in his mind the language he uses 
would be inexplicable. His two children were of the same 
mother, and of the same blood, and the words: “‘heirs of ‘the 
full blood,” are simply nonsense, as applied to the immedi- 
ate family, as it then stood, and as it is referred to in the will, | 
But it appears the testator had whole and half brothers and 
sisters then living, and this fact, as it seems to us, makes his 
meaning clear. The property which he is referring to is a, . 
remainder. He is contemplating the death of his wife, and 
of both his children; to each of them he gives a life-estate, 
and at the death of either of his children, without issue, he 
desires to dispose of the remainder. He thinks of his brothers 
and sisters and their families, and he remembers that by the 
laws of South Carolina, (where the will was made,) the whole 
and the half blood, in such a case, share equally. This is 
against his wishes, and he specially restricts the inheritance 
to the whole or full blood. 

Literally, these words exclude even his son and daughter, 
as well as wife. The son and daughter are of his blood, but 
not of his full or whole blood ; as to each other they are of 
the whole or full blood, in them is equally mingled the blood 
of their father and their mother, they, as to each other, are 
of the same blood, they are of the blood of the father and the 
mother, but they are of the full blood of neither. Asa de- 
scription of one’s descendants, these words are simply non- 
sense. A man can have no descendants of the full blood of 
himself, since even his children have of necessity only half 
of his blood. Mr. Lovelass, in his Treatise on Wills, 174, 
says: “A kinsman of the whole blood is he that is derived 
not only from the same ancestor, but the same couple of an- 
cestors. Thus the blood of J. S. being composed of that of 
his father, G. S., and that of his mother, L. B. therefore, his 
brother, F., being descended from the same parents, has en- 
tirely the same blood with J. S., or is his brother of the whole 
blood. But if G. S. die, and J. B. marry another and have 
issue, though having the blood of J. B., having also the blood 
of the second husband is only of the half blood of J. 8.” 
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The words, thereforé, of this will, taken literally, exclude 
the children as well as the widow, since they are none of them 
of the full blood of the testator. But clearly, taking the will 
altogether, it is not to be believed that he intended to give 
this property to his collateral kindred whilst any of his im- 
mediate family are living. His mind was, doubtless, so bent 
upon excluding his kindred of the half blood, that, as is 
yery common with testators, he used language inconsistent 
with the plain intent of his will, in other parts of it. Courts, 
in such cases, will not stick in the bark, they will give a fair 
interpretation to a will, taking it altogether, and will not, 
by giving toan awkward expression its strict, literal mean- 
ing, thwart the real meaning of the testator, and will not 
hesitate to alter, or drop, or insert a word to carry this rule 
into effect: Revised Code, section 2420. 

After much reflection, we cannot but think that this tes- 
tator meant to give this remainder to his heirs, but if col- 
lateral heirs, then only to those of the full blood. 

By the laws of Georgia the wife is expressly made the 
heir of the husband. If there be no children, she is the 
“sole heir,” and if there be children, she is one of the heirs. 
A man’s heirs are those who, by law, take his property on 
his death without a will. 

Our rules of inheritance are different from those of Eng- 
land, and each of the States of the Union has its own rules 
upon this subject. The word must necessarily describe dif- 
ferent classes of persons, accordingly as it is used under one 
law or another. By the old English law, the word heir only 
covered descendants, it never went upwards, a man’s father 
or mother could not be his heir. By our law, the wife is 
expressly made “an heir” of her husband. Code, section 
2448. Weare clear, therefore, that by these words: “heirs 
of the full blood,” he did not mean his children alone, but 
his heirs generally, his legal statutory heirs with the quali- 
fication that if it should happen that his collateral heirs 
take, then only those of the whole blood shall come in. 

2. By the common law, land was not devisable by will. 
The Courts, however, held the use of it devisable. But 
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when the statute of uses vested the legal title in the usee, 
the right to devise lands fell with that statute. The statute 
of wills allowed one to devise lands of which he was seized 
and possessed. Under the words of this statute, as well ag 
because a will of lands is treated as a conveyance, it was the 
well settled rule in England, and in this State, until the 
adoption of the Code, that after-acquired lands did not pass 
by a will: Jones vs. Shumake 35th Georgia Reports, 153, 
The 2425th section of our Code, which went into operation 
on first of January, 1863, is in these words: “All property 
acquired subsequent to the making of a will shall pass under 
it, if its provisions be sufficiently broad.” This will was 
made in 1859, the latest codicil to it, in 1861, but the testa- 
tor did not die until May, 1868. All the Georgia lands owned 
by him at his death were acquired after he made his will. 

It is contended that the will not having gone into effect 
until the testator’s death, being ambulatory until then, was 
a good will to pass these lands. We think not. We do 
not say that the words of this will are not large enough to 
pass after-acquired lands, had the will been made after the 
Code went into operation. On the contrary, we are of 
opinion that such a will made now would pass such lands, 
We do not think, however, that the statute, passed after a 
will is made, so operates as to make the will dispose of prop- 
erty that it did not dispose at the time it was made. The 
Act is not in its terms retrospective, and it is a general rule 
of law, as well as a fundamental provision of the Code, that 
an Act is not to have a restrospective operation, unless the 
words of the Act so require. 

It would be doing great injustice to the intentions of a 
testator to change the legal effect of his will by a law made 
after those intentions had been expressed. As the heirs-at- 
law have no vested rights until the ancestor is dead, we do 
not assert that such a law would have been invalid under the 
Constitution of this State, as it stood at that time, prohibit- 
ing retroactive legislation, injuriously affecting private rights, 
though a good deal might be said in favor of that view. For 
though the heirs had no rights, the testator had a right to 














spore Neciaii cal 


Sb ip a rac tn NE Sabb 











ATLANTA, DECEMBER TERM, 1869. — 577 
ee, Gibbon et al., vs. Gibbon. 








suppose, when he acquired Jands subsequently to the making 
of his will, that they went to his heirs-at-law, and an Act 
giving ‘an effect to words in his will so as to make them pass 
property which they did not pass, comes very near being an 
Act “injuriously affecting private rights.” 

But whether this be true or not, the rule remains that 
statutes are not to have a retroactive operation, unless they 
so upon their face require: Dwarris on Statutes, 681. And 
this applies as well to statutes relating to wills as to any 
other statutes. A will is almost entirely a question of in- 
tention, and it is in fact making a will for a man, to give to 
his words a meaning they did not have at the time they were 
written. The words of this will are general, they do not 
specifically bequeath all the lands the testator might have 
at his death, they are broad enough to include such lands, 
but it is hardly fair to the testator’s intentions, to say these 
general words, when the will was written, would not pass 
after-acquired lands, but as the law now is, such words 
would pass such lands, and therefore. we will give to the 
words such effect as they would have, if used now. We 
are not sure that if the will clearly showed it was the in- 
tention of the testator to pass after-acquired lands, the sub- 
sequent Act making such intention legal, might not give 
validity to the bequest, but this is a different case. Lands 
would pass under such words now, because though the in- 
tention is not specifically declared, yet the words are broad 
enough, and this is all the Code requires. The law, too, 
leans against intestacy, and will include in such general 
phrases everything consistent with the intention. 

We think, therefore, that from the reason of the thing, a 
will made before the Code, will not pass after-acquired lands, 
especially if there be no words in the will specifically de- 
claring that intention. And this is consistent with the 
authorities, though it is true they are not uniform: Sutton 
vs. Chewalt, 18th Georgia Reports, 3; 2 Mod., 210; 7 
Mod., 239; 3 Vent., 653; Ambler, 451; 16 Howard, 275; 
8th Cranch, 60; 9 Iredell, 288; 5 Watts and Seargent, 199; 
3 Atks., 551; 2 Atkins, 36; 1 Ves., Sr., 225. 


Vou, xt—37, 
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Without doubt, there are American decisions on statutes 
very like ours, in which a different view is taken of the law, 
The cases in Massachusetts are very strong: 12th Met, 169, 
262; 2 Sumner, 263; 3 Cushing, 366. The other cases refer. 
red to in the argument, (4 Maryland, 335; 23 Miss., 251,) do 
not, as it seems to me, sustain the Massachusetts cases. The 
case in 25h Georgia Reports, 657, of Worrell vs. Wright, 
was also referred to and relied on, but it will be noticed that 
that was a case,of personal property, and besides that, the 


~ statute on which that case turned, was not a statute grant- 


ing new powers to testators, but providing for a construc- 
tion of certain words, which long experience had shown 
testators had been very apt to use in a meaning contrary to 
the legal meaning, by means of which their intentions had 
been defeated, and the whole scope and design of the Act 
was to give to these words a meaning which would conform 
to the well-known use made of them by unskilled men, 

Testators, anxious as they often are to create remainders, 
were in the habit of doing so by phrases which, though such 
was not their intention in fact, made perpetuities, and the 


' Courts were compelled to hold the remainders void, and thus 


defeat the intention. The Act construed in 25th Georgia 
Reports, 657, was passed to uphold the intention of the 
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testators to give to certain technical phrases that legal mean- 


ing which experience showed they in fact gave them, but 
which the Courts felt themselves bound not to give them. 
It was well enough to give that Act a retrospective opera- 
tion since its object was to compel: the’Courts to give to 
certain words in wills that meaning which it was plain the 
testators gave them. But to give this Act a retrospective 
operation, is to make the testator do what he did not intend 
to do, to make his will pass property by words which when 
he used them would not pass it. We do not think such a 
construction ought to be given to the Act, and we hold that 
the after-acquired lands did not pass by this will. They 


are to be disposed of under the statute of distributions, of © : 


this State. They go to the heirs-at-law, the wife and chil- 
dren, according to the statute. 






















oe ee eyo bats 
Dae R STE MISS Leer ela 





















ATLANTA, DECEMBER TERM, 1869. 579 
Gibbon e¢ al., vs. Gibbon. 





———— 








3. Wedo not think that under our statute the widow can 
take her legacy and also dower in these lands. The legacy 
in the will is expressly given in lieu of dower. And by our 
Act, Code, section 1754, her dower is barred by any legacy 
given and accepted by her in lieu of dower. She stands, 
however, as to these lands, as a child and has a child’s part 
in them; they are to be distributed as though there were 
no will, except that, if she take the legacy, she cannot take 
dower even in these lands. 

4, We do not see much ground for dispute, as to the 
meaning of the clause bequeathing $50,000 00 Charleston 
city stock, at its par value. It is rather far fetched to sup- 
pose that he meant to give $50,000 00 worth of Charleston 
city stock. Had he intended this, ‘he could, and we think 
would have expressed himself far more distinctly than he. 
has. Indeed, the fairest meaning to be given to the words: 
which he does use, is, as we think, directly contrary to this.: 
He says $50,000 00 of Charleston city stock, at its par 
value. The legatee is to take it at par. How can this be 
if it is to be taken at a discount, or at a premium ? 

5. As to the question made on the dissolution of the in- 
junction, we have so often laid down the rule that we will 
not further discuss it. There has been no abuse of the dis- 
cretion of the Judge. Indeed, we are not sure we would 
not have done just as he has. Injunctions are harsh pro- 
ceedings, and it ought to be a case of merit to authorize the 
use of them. The Judge still has the whole matter under 
his control. If new developments come out, he can, if he 
see fit, renew the injunction. As it is, we will not dis- 
turb his judgment on this point. 


Brown, C. J., concurred, but wrote no opinion. 
WARNER, J., dissenting : \ 

I dissent from that portion of the judgment of the Court 
in this case, which allows the widow of the testator to take 


an equal share with the testator’s’ three children under his 
will, in the property devised and bequeathed to his daugh- 
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ter, Mrs. Brown, as being one of “‘his heirs of the full-bloog? 
specified therein. The testator having in his will given to 
his wife $50,000 00 during her natural life, in lieu of dower, 
it was not his intention to include her as one of his heirs of 
the full-blood, who should take his property, in the event his 
daughter, Mrs. Brown, should die childless, but it was his 
‘intention that his children,- his heirs, who had his’ blood 
in them, should take it. The two thousand four hundred — 
and forty-eighth section of the Code determines who are | 
the heirs-at-law of a deceased person. If the intestate 
dies without children, -or the descendants of children, leay- 
ing a wife, the wife is his sole heir. It is only in the 


event that the intestate dies without children, or the dee 


scendants of children, that his wife is declared to be his 


heir ; but even then she would not be his hetr of the full- 4 


blood, as specified in the testator’s will. If there are chil- 
dren, or descendants of children, the wife is not declared 
eo nomine, to be an heir of the intestate. It is true, pro- 
vision is made for her, she takes a child’s part of the estate, 
unless the shares exceed five in number, in which case, she 
takes one-fifth of it. Thus it will be seen, when there are 
children or the representatives of deceased children, the 
wife does not inherit equally as an heir of the intestate, 
But children stand in the first degree from the intestate, 
and inherit equally all property of every description. The 
half-blood on the paternal side inherit equally with the 
whole-blood. The majority of the Court hold, that the — 
testator meant by the phrase, heirs ofthe full-blood, his — 
statutory heirs, including his wife. In my judgment, such 





was not the intention of the testator, nor is such a construc- 


tion the legal effect of the words, “my heirs of the full- 
blood,” contained in the testator’s will. The testator must 
be presumed to have known when he made his will, what — 
everybody knows, that his wife was not his heir of the full- — 
blood, even if it were to be conceded that she was his stat- 
utory heir when he had ehildren who had his blood in them, 
and who stood in the first-degree to him as his heirs. The 
property bequeathed and devised to Mrs, Brown, she hav- 
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ing died childless, should, in my judgment, be equally divided 
between the testator’s three children, tothe exclusion of the 
widow, she not being an heir of his ‘blood, either statutory 
or otherwise. 





Roz, ex. dem. of Joun Hern, plaintiff in error, vs. Dor 
and E. C. Grannis, administrator, tenant, defendants in 
error. 


(McCay, J., having been of counsel below, did not preside in this case.) 


The action of the Court below upon a collateral issue, is not reviewa- 
ble by writ of error while the cause is pending below. Such a case 
being brought up, the writ of error was dismissed without prejudice 
to plaintiff’s right to file a bill of exceptions pendente lite under sec- 
tion 4191, Revised Code. (R.) 


This was an action of ejectment in Lee Superior Court. 
The defendant filed an affidavit attacking the genuineness 
of a deed under which plaintiff claimed title to the prem- 
ises. The Court ordered a trial as to the genuineness of 
said deed. Evidence was introduced pro and con; the Court 
charged the jury, and they found that said deed was gen- 
uine. Thereupon counsel for defendant filed a brief of said 
evidence and moved for a new trial of said issue upon vari- 
ous grounds. The Court refused a new trial, and that is 
assigned as error. 

The action of ejectment was not tried. Because the 
cause was still pending below, this Court dismissed the 
writ of error here. Counsel for plaintiff in error asked this 
Court so to shape its order of dismissal as to allow them to 
file a bill of exceptions pendente lite. The Court dismissed 
the cause because prematurely here, “without prejudice to 
any legal right the plaintiff may have to file his exceptions 
in the Superior Court under section 4191 of the Code.” 


Vason & Davis, W. A. Hawkins, for plaintiff in error. 
F, T. Snzap, R. N. Exy, for defendants, 
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Joun R. Worritt, plaintiff in error, vs. J. M. Coxgg 
et al., defendants in error. ° 


(McCay, J., having been of counsel below, did not preside.) 


This was an injunction from Sumter. The bill of ex- 
ceptions showed nothing but the action of the Chancellor 
as to the injunction. When the cause was called here for 
argument, counsel for plaintiff in error did not furnish the 
Court or Reporter with any brief abstract of the facts of 
the case as they existed in the record, as required by the 
12th rule of this Court. For that reason the writ of error 
was dismissed by the Court, ex suo mero motu. See 38th 
Ga. R., 690. 


Hawkins & Burke, for plaintiff in error. ) 


C. T. Goopt, for defendant in error. 
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THe CenTRAL RaitroaD Company ef al., plaintiffs in 
error, vs. STEPHEN CoLuins ef al., defendants in error. 


1. The State of Georgia, being a stockholder in the Atlantic and Gulf 
Railroad Company, may, on her own motion, become a party to a bill 
filed by other interested persons against the City of Savannah, the Cen- 
tral Railroad, the Southwestern Railroad, and the Atlantic and Gulf 
Railroad, to enjoin the consummation of a contract by which a con- 
trolling amount of the stock of the Atlantic and Gulf Road is about to 
pass into the control of the Central and Southwestern Roads. A citi- 
zen of the State, as such, is not a proper party to a bill to enjoin a 
Railroad Company from illegally making a purchase of stock in an- 
other Railroad Compary, but if there are other proper parties to the 
bill, this objection is not a good ground of general demurrer. 

2. If one be a bona fide holder of stock in a Railroad Company, and 
file a bill to enjoin the Company from making a purchase not author- 
ized by the charter, it is not a sufficient reply to the bill, that the 
plaintiff is not in good faith seeking the interests of the Company, but 
is acting in the interests of a rival road. Each stockholder has a right 
to stand upon his contract, as provided by the charter. 

8. The banking powers of Central Railroad and Banking Company, and 
the incidents thereto, expired on the 14th of December, 1868, and after 
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that date, the general powers of the said Company to buy and hold 
real and personal *property and make contracts are confined to such 
property and such contracts as are incident to the building, managing 
and maintaining the Railroad contemplated and provided for by the 
charter, and the purchase of stock in another, and especially in a rival 
Railroad Company, is outside of the objects of the charter. 

4, Neither the Central Railroad Company nor the Southwestern Rail- 
road Company, is authorized, by its charter, to become a stockholder 
in other Railroad Companies, and a Court of Equity will, at the in- 
stance of stockholders in the roads, enjoin a purchase of such stock by 
said Companies. 

5. A Railroad Company chartered for the purpose of building and main- 
taining a Railroad from Savannah to Macon, with general powers to 
purchase and hold personal estate, of any character whatever, is not 
authorized to become a stockholder in a Railroad from Savannah to 
Bainbridge. Such purchase is wholly beyond the purposes of the char- 
ter. 

6. It is a part of the public policy of the State, as indicated by the char- 
ter of several Railroads from the seaboard to the interior to secure a 
reasonable competition between said roads for public patronage, and 
it is contrary to that policy for one of said roads to attempt to secure 
a controlling interest in another, and any contract made with that 
view, will be set aside by a Court of Equity as illegal, beyond the ob- 
jects of the charter, and contrary to the public policy of the State. 

7. The Act of December, 1861, authorizing the connection of the Central 
Railroad and the Atlantic and Gulf Road, having, as is expressly re- 
cited in the preamble, been passed in furtherance of the late rebellion 
against the United States, is no indication of the policy of the State to 
permit the Central Railroad Company, to acquire in any manner a 
controlling interest in the Atlantic and Gulf Railroad. 

8. When the City of Savannah and the Central Railroad and South- 
western Railroad Companies entered into a contract by which the 
said city transferred to said Railroad Companies 12,388 shares of stock 
inthe Atlantic and Gulf Railroad ; 307 shares in the Montgomery and 
West Point Railroad; 424 shares in the Savannah and Augusta Rail- 
road; and one share in the Southwestern Railroad, and the Mayor of 

the City of Savannah was a stockholder in the Central Railroad, and 
the said city one of the original corporators in said Central Railroad: 

Held, that even if the Railroad charters are not public laws which all 
are bound to notice, the City of Savannah is charged with notice of the 
powers of the Central and Southwestern Railroad, and can-not stand 
upon the footing of an innocent actor without notice. . WaRNER, J., 
dissents, as to the power of the Central Railroad Company to buy and 
of the City of Savannah to sell said stock, etc. 


Powers of Corporations. Injunction. Before Judge 
Cotz. Chambers. Bibb county, November, 1869. 
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Stephen Collins, as a stockholder in the “Southwestern R, 
_R. Company, anc in the Atlantic and Gulf R. R. Company, i 
and as a citizen of the State of Georgia, and of the city of Ma- 
con, Peter Solomon and Jas. A. Nisbet, trustees, intheirown 
right, as citizens of the State of Georgia, and of the city of 
Macon, and as stockholders of the Southwestern R. R. Com- 
pany, and George G. Hull, in his own right, as a citizen of the 
State of.Georgia and stockholder of the Southwestern R. R. 
Company, and all, also suing in behalf of all, others, citizens 
of Georgia, or of the city of Macon, or stockholders in the 
Southwestern Railroad Company, the Central Railroad and 
Banking Company, the Atlantic and Gulf Railroad Com- 
pany, and any other citizen or stockholder in any other com- 
panies, who may be interested and come in and be made par- 
ties to this bill, made the following averments: The said 
Southwestern Railroad Company is a private corporation, 
chartered by the General Assembly of the State of Georgia, — 
whose principal office is at Macon, in the county of Bibb, for 
certain purposes, and with certain rights, privileges and fran- 
chises, distinctly set forth in said charter, which was granted 
on the 27th day of December, 1845, and amended at different 
times. The original charter of said railroad company ae- 
curately defined the purpose of the organization, and declared 
the rights and privileges granted it, with the restrictions and 
limitations upon those rights and privileges, the third sec- 
tion declaring among other things, “that the company herein 
: incorporated, shall confine their efforts and enterprise to the 
building and completion of a railroad communication from 
the city of Macon to some point intermediate between Albany 
and Fort Gaines, to be agreed upon by the company, from 
which point the company may construct branch railroads to 
Albany and Fort Gaines,” and the rights and privileges 
granted by said charter were not enlarged by said amenda- 
tory Acts, nor was the restriction imposed by the said third 
section of said charter removed by any of the said amenda- 
tory Acts, The Central Railroad and Banking Company, of 
the State of Georgia, a corporation chartered by the General 
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Assembly of the State of Georgia, with its principal office at 
Savannah, Georgia, contributed materially to the building 
and equipment of the said Southwestern Railroad, and by 
the large amount of the capital stock of said Southwestern 
Railroad Company owned by it and by its stockholders, as 
well as by the large interest which it has in other railroads 
connecting with the said Southwestern Railroad, has for a 
series of years absolutely controlled the organization and 
the management of the said Southwestern Railroad Company. 

These two great railroad corporations, acting together in 
perfect harmony, and having the control of almost unlimited 
means, have illegally combined and confederated together to 
break down all competing lines of railway, and to monopo- 
lize, as far as possible, the railroad transportation of the State 
of Georgia, and in carrying out this policy, the said Central 
Railroad Company has, within a few years past, granted 
large subsidies to the railroad corporations of this and other 
States, leased hundreds of miles of railroad in this and other 
States, and furnished large sums of money to connecting lines 
of steamboats and railroads in this and other States, until at 
the present moment it does, in fact, control almost absolutely 
the transportation, by sea and land, from New York to the 
- western line of Alabama, and is still extending its connec- 
tions and control, with the avowed purpose of monopolizing 
the transportation of freights and the travel between New 
York and Vicksburg, in the State of Mississippi. 

As a necessity, to enable those corporations to carry out 
this pelicy of extension and monopoly, and as a necessary re- 
sult of that policy, these two corporations have for several 
years discriminated against the people of this State, by whom 
and for whose benefit they were created, in favor of the peo- 
ple of other neighboring and distant States, by establishing 
and exacting from the people of this State rates of freight 
and travel higher than those which they demand of the peo- 
ple of other States, And to such an extent has this discrimi- 
nation against the people of this State been carried, that they 
have lost all the advantages of the admirable geographical 
position of their State, and have been, and are now compelled 
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to pay for travel and transportation of the produce, and for 
return freights, more for certain distances than the people of 
other States for greater distances; particularly have residents 
of the city of Macon, and interested in its prosperity, suf. 
fered from this policy. For not only have they discrimi. 
nated against the people of Georgia in favor of the people of 
other States, but also against the city of Macon, and this seo- 
tion of the State, in favor of other sections which are more 
remote from the sea; and the city of Macon has actually 
been compelled, by this illiberal and illegal policy of dis- 
crimination against her and her citizens, to burthen herself 
with debt and her people with taxation, in efforts to free her- 
self from the clutches of these two corporations, by opening 
other lines of railway, which these two. corporations are at- 
tempting to break down, although in their own infancy they 
were materially aided by subscriptions of the city of Macon 
and of its citizens. 

These two corporations were originally chartered for the 
benefit of all the people of this State, but have been and are 
now managed to the manifest injury of all the people of this 
State and the oppression of particular communities and sec- 
tions of this State. This result has been reached by a mani- 
fest perversion of the purposes of their organization, and by 
palpable violations of their charters. These two corporations 
have subsidized all the lines of steamers running from New 
York to Savannah, with one exception, and are now control- 
ling them for their own interest, and with the object to break 
down competing lines of railway, and have entered into con- 
tracts with said steamboat lines, by which said steamboat 
lines are bound, under heavy penalties, to refuse the trans- 
portation of freights which are not destined for their own 
roads, or for roads with which they are confederated. 

With a full appreciation, for several years past, of the in- 
juries which have been inflicted upon them and upon the 
people of this State, by the policy of these corporations, as 
illustrated by the facts hereinbefore stated, and with the con- 
viction that this policy has involved repeated violation of the 
charters of these corporations, complainants have torborne a 
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eacint to the Courts until satisfied by a recent transaction of 
these corporations, that nothing else is left them for the pro- 
tection of their rights and the rights of the people of the State. 

They refer to the purchase, by said corporations, of 
12,383 shares of the capital stock of the Atlantic and Gulf 
Railroad Company, controlling and working the line of 
railway from Savannah to Bainbridge, in Decatur county, 
Georgia, the particulars of which may be gathered from the 
official copy of the report of the City Council of Savannah, 
and the agreement of said council with said corporations 
hereto appended, marked “Exhibit A.” This purchase was. 
illegal, and was before it was consummated, and before said 
stock was transferred, protested against formally in writing 
by George G. Hull, as a stockholder of the said South- 
western Railroad Company. Said purchase of stockisa , 
violation of the charters of said corporations ; it is unau- 
thorized by law, inasmuch as it is not “necessary to the 
purpose of their organization,” or “for the legitimate execu- 
tion of this purpose.” Whatever party, whether William 
B. Hodgson, of the county of Chatham, or ‘any other, was 
the nominal purchaser of said stock, the said Southwestern 
Railroad Company and the said Central Railroad and Bank- 
ing Company were the real purchasers of said stock. The 
said two corporations, in thé purchase of said stock, acted 
in concert and collusion, and the said purchase was the joint 
act of both. This purchase was made with the sinister and 
illegal purpose of controlling the management of the At- 
lantic and Gulf Railroad, so as to free the Southwestern 
Railroad from the competition of that road in freights and 
travel which inured to the benefit of the people of the State, 
and to prevent the use of the said Atlantic and Gulf Rail- 
road from Doctortown to Savannah by the Macon and 
Brunswick Railroad, upon terms which would enable said 
Macon and Brunswick Railroad Company to compete suc- 
cessfully in freights and travel between Savannah and 
Macon with the said Central Railroad Company. The con- 
tinuance of the competition which this purchase of stock 
was designed to remove, is a matter of vital interest to the 
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people of the State, and especially to the city of Macon, 
A control of the Atlantic and Gulf Railroad, such as is de- 
signed by this purchase, contemplates discrimination against 
other railroads, and involves in such discrimination a plain 
violation of the charter of said Atlantie and Gulf Railroad 
Company. Said purchase of stock is illegal, because of the 
intention, as stated, with which it is made. If permitted, 
it will seriously impair the value of the large investment of 





the State of Georgia in said Atlantic and Gulf Railroad, _ d 


inasmuch as said Atlantic and Gulf Railroad will be man- 
aged by means of the controlling interest in the stock of 
said Atlantic and Gulf Railroad Company owned by said 
corporations and their stockholders, in the interest and for 
the benefit of the said Southwestern Railroad Company and 
the said Central Railroad Company, instead of for the ben- 
,efit of its corporators. Said purchase is-injurious to their 
interests as such stockholders in the Southwestern Railroad 
Company, inasmuch as it materially affects the value of 
their stock, and endangers the franchises of the corporation 


in which said stock is held. This purchase of stock, under - 





all the facts connected with it, is VirtWally a purchase of the 
charter, with all the rights, privileges and franchises of an 
independent railroad corporation, controlling a line of rail- 
way which is distinct, disconnected and distant from the 
lines of railway of the said Southwestern Railroad Company 
and the said Central Railroad Company, and was designed 
by the Legislature of Georgia for certain purposes of public 
interest and utility ; it is illegal, contrary: to public policy, 


injurious to the interests of the people of the State and of =~ 


the city of Macon, and of the stockholders of these corpora- 
tions, and involves a perversion of the purpose of the Leg- 
islature, in organizing these three great railroad corpora- 
tions, a misuser of the franchises of these corporations, and 


a violation of their charters. Said purchase was made at . 


more than twice the market value of said stock, at Savan- 
nah, Georgia, where said purchase was made, and it was con- 
nected with other purchases of stock in other railroads, equally 
illegal and injudicious. 
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They prayed that tlie said Southwestern Railroad Com- 
pany, the President and each several Director thereof, and — 
its Superintendent, and the said Central Railroad and Bank- 
ing Company, and the President and Superintendent and 
each and every Director thereof, and the Atlantic and Gulf 
Railroad Company, by its President and every Director 
thereof, and its Superintendent, and the said William B. 
Hodgson, and the said city of Savannah, through its Mayor 
and Council, may answer especially various interrogatories 


" asto their merchantile and business connections, their sched- 


ule of way and through freights, the cost and profits of trans- 
portation, as to the fact and purpose of said trade, ete. 

And they prayed that the said Southwestern Railroad 
Company, and the said Central Railroad Company, and the 
said William B. Hodgson, be enjoined from the payment of 
the interest on said bonds of the said city of Savannah, to 
fall due, and from all further proceedings in the purchase 
of said stock, and the payment therefor and the control 


~ thereof; and that the said Southwestern Railroad‘Company, 


and the said Central Railroad and Banking Company, may 
be decreed to confine their action within the limits of their 
respective charters, and be forever prohibited from voting 
said stock and controlling the said Atlantic and Gulf Road 
in the interest of their monopoly, and to the detriment of the 
interests of complainants and of the people of Georgia, and 
that the Atlantic and Gulf Railroad Company be restrained 
and enjoined from the transfer of the said stock, or any part 
thereof, to the said Southwestern Railroad Company, or the 
said Central Railroad and Banking Company, or to them 
jointly, or to both or either of their Presidents, or to the said 
William B. Hodgson, or any one else for them, or either of 
them, and from taking any step looking thereto, and from 
allowing the said two last named companies or their Presi- 
dents, or either of them, or said William B. Hodgson, or 
any one else for them, or either of them, from voting the 
said stock, or any part of the same, or controlling it or any 
part thereof in any way; and that the said contract or con- 
tracts between the said railroad companies and the said 
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William B. Hodgson, of the one part, and said city of Savan- 
nah of the other part, be rescinded, and declared null and 
void ; and that such other and further relief be granted, and 
the equities of all parties be settled in such manner as shall 
seem meet, and especially that stockholders in said South- 
western Railroad Company, may be protected from the un- 
authorized and illegal conduct of its directors and officers in 


the premises; that they, said officers, may be decreed to con- 
fine themselves to the exercise of their legitimate duties and _ 


powers under their charter of incorporation, and no further 
put to hazard the forfeiture thereof, and the ruin of the un- 
offending stockholders therein. 

And to this end, that the books of the said railroad com- 
panies, showing all their contracts with other companies, 
their debits and credits therewith, in connection with pur- 
chases of stock therein and subsidies thereto; their rates of 
freight and contracts relating thereto; their obligations to 
transport only goods and produce carried over certain lines; 
and all their connections with other companies, and all the 
minutes and proceedings of their respective boards, be brought 
into Court for inspection and judgment in the premises, and 
that equity be done to all concerned, and that said South- 
western Railroad Company, and ‘the said Central Railroad 
and Banking Company, through their respective officers, and 
the said city of Savannah, through her officers, the said At- 
lantic and Gulf Railroad Company, and the said William 
B. Hodgson, abstain and desist from all further steps to pur- 
chase and consummate their purchase and pay for the same, 
and pay interest on any bonds relating thereto, or from doing 
any act looking to the consummation of their effort to con- 
trol the said Atlantic and Gulf Railroad Company, until 
further order, etc. 

Exhibit A showed a copy of the proceedings of the Mayor 
and Council of Savannah, held December 23, 1868, when 
the Mayor stated that he had received a proposition to pur- 
chase the shares of stock held by the city in several railroad 
companies, to-wit: 12,383 shares in the Atlantic and Gulf 
Railroad Company; 307 shares in the Montgomery and 
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West-Point Railroad Company; 424 shares in the Augusta 
and Savannah Railroad Company, and one share in the South- 
western Railroad Company, for which bonds had been issued 
by the city. The Southwestern Railroad Company, with the 
guarantee of the Central Railroad Company, offered to take 
these stocks and pay the bonds of the city at maturity, and 
the semi-annual interest on the same, as follows: Atlantic 
and Gulf Railroad Gompany (due in twenty years) $944,- 
000 00, Southwestern Railroad Company (due in one year) 
$117 00, Augusta and Savannah Railroad Company (due 
in two years) $174,500 00. 

A. R. Lawton, Esq., representing the joint cotporstions, 
submitted to Council papers signifying the acceptance of said 
company, with the guarantee of the Central Railroad Com- 
pany, for the performance of the contract, which were, on 
motion, ordered to be spread on the minutes of Council. In 
these papers the Southwestern Railroad Company said : 
“Whereas, certain propositions made to William B. Hodg- 
son, Esq., by the City Council of Savannah, for the transfer 
of its stock in the Atlantic and Gulf, Montgomery and West- 
Point, Augusta and Savannah, and Southwestern Railroad 
Companies, upon terms and conditions therein named, has 
been submitted for the consideration of this Board; and 
whereas, the consummation of those propositions sotitimnplate 
an amicable and just settlement of the present unhappy and 
ruinous competition on the part of the Atlantic and Gulf 
Road for business legitimately belonging to the Southwestern 
and Central Railroads ; 

Now, therefore, relying upon the good faith of the city of 
Savannah to protectas far as possible the investments already 
made in the great channels of commerce terminating at the 
port of Savannah, by refraining from fostering other compe- 
ting lines, and for the purpose of rendering the lines now in 
existence not only self-sustaining but profitable—disclaiming 
all antagonistic feeling, and desiring to contribute, as far as 
possible, to the commercial wealth and prosperity of Savan- 
nah, be it 
Resolved, That this company will undertake to give the 
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guarantee required by the propositions from the City Coun. 
cil of Savannah and accepted on the part of William B, 
Hodgson, Esq., for himself and others. 

Resolved, That the President of this company be and he 
is hereby fully authorized and empowered to execute the ne- 
cessary papers to carry out the propositions made to William 
B. Hodgson, Esq., by the City Council of Savannah, for the 
transfer of its stocks referred to in the foregoing preamble and 
resolution, either as those propositions now stand or as they 
may be modified and agreed to by him. 

Resolved, That inasmuch as the City Council of Savannah 
requires the endorsement of this company’s guarantee, by 
some other corporation acceptable to the City Council, for 
the payment of the interest and principal of the city bonds, 
in consideration for the stocks to be transferred, and in view 
of the greater interests of the Central Railroad and Banking 
Company of Georgia in the settlement of conflicting railroad 
interests, terminating at Savannah, a committee, consisting 
of the President of this company, Gen. A. R. Lawton and 
Virgil Powers, are hereby appointed to confer with the Board 
of Directors of the Central Railroad and Banking Company 
of Georgia, and invite that company to join with the South- 
western Railroad Company, upon just and equitable terms 
in the guarantee to the city of Savannah for the payment of 
the interest and principal at maturity of the bonds, in con- 
sideration for the stocks proposed to be transferred.” 

And the Central Railroad and Banking Company of Geor- 
gia, authorized William B. Hodgson, Esq.,,and Gen. A. R. 
Lawton, to notify.the Mayor and Aldermen of the city of 
Savannah of the readiness of said company to join the South- 
western Railroad Company in the guarantee of payment of 
the interest and principal, at maturity, of the bonds of the 


city of Savannah, as indicated in said proposition. 
x * * * 7 * * * * 


At the conclusion of this important negotiation, Hodgson 
madea written speech in which he said: “This enterprise is 
conceived in opposition to none, but in good will toall. Espe- 
cially do we intend that it shall promote the interests of Sa- 
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yannah. With this candid expression of our views and in- 
tentions, we consider this a fitting occasion to say to the citi- 
zens of Savannah, that we rely on their good will and sup- 
port in carrying out our present engagement. We do hope 
and expect that, pending the fulfillment of our obligations, 
the city of Savannah will not contribute new aid to any rail- 
roads which shall have the effect of injuring the present es- 
tablished system of railroads now in beneficial and successful 
operation. Our guarantor being a railroad company, it is 
proper, just and legitimate that we should ask this support 
for it,” and asked that this statement be attached to the papers 
of the negotiation. 

The following resolution was then unanimously adopted : 

“Resolved, That the proposition now submitted for the 
transfer of certain stocks on conditions named, be accepted 
and hereby confirmed, and that the Finance Committee be 
authorized to have the necessary legal papers drawn, and the 
Mayor be hereby instructed to sign the same and perfect the 
transfer. But it is now distinctly understood that the city 
is not bound by its action to refrain from aiding any other 
lines of railroad that it may deem worthy of such support. - 

* * * * * * 99 

Exhibit B was the protest of Hull addressed to Holt as 
President of the Southwestern Railroad Company, in behalf 
of himself and other stockholders, against said trade upon the 
ground that “said arrangement will prove most injurious to 
the stockholders of said Southwestern Railroad Company and 
their property; that the President and Directors of said com- 
pany have no authority to make any such purchase, or give 
any such guarantee, and that the same is in plain violation of 
the charter of the company.” 

On motion of Judge Lochrane, representing the Attorney 
General, the State of Georgia became a party complainant. 

Judge Cole ordered that the State’s writs of injunction and 
subpeena issue as prayed for, in the penal sum of fifty thou- 
sand dollars, restraining the defendants as prayed for in said 
bill, &e. 


Vou. x~—388, 
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Answer of the Central Railroad and Banking Company. 


This defendant admits that the sale of certain shares of 
railroad stock by the Mayor and Aldermen of Savannah was 
effected in the manner and for the consideration set forth in 
“Exhibit A,” attached to complainant’s bill; and was actu- 
ally made to the Presidents of the Central Railroad and 
Banking Company of Georgia, and of the Southwestern Rail- 
road Company jointly; the written guarantee of the payment 
of principal and interest of the bonds therein named, by said 


two railroad companies, was executed and delivered to the con-' 


stituted authorities of the city of Savannah, and the whole 


transaction was closed, before the writ of injunction was issued, _ 


This defendant had a perfect right to make such purchases, 
and to exercise all necessary and proper acts of ownership 
ver said shares when so purchased, and it is not forbidden 
r restrained by the Act of Incorporation from which it de- 
ives its existence, nor by any Acts amendatory thereof, nor 
y the laws of the State of Georgia, from purchasing, hold- 
ing, or disposing of such shares, or any like property. But 
this defendant distinctly denies that it was actuated in joining 
the Southwestern Railroad Company in the guarantee re- 
quired by the city of Savannah, and finally in becoming 
interested in the purchase of said shares of stock, by any such 
motives as are attributed to it in complainants’ said bill, or 
that it attempted to secure any object or accomplish any result 
which did not attach legitimately to the rights and duties to 
be exercised and performed by it in accepting the charter 
granted by the State of Georgia. This defendant distinctly 
denies that it has exercised, or attempted to exercise, any 
control whatever over other railroads, or over lines of steam- 
ships, except by such means, and to such extent, as were 
legitimate and proper in the discharge of its duties to its 
stockholders, to the State of Georgia, and the public; and 
has only attempted to cultivate such influences and such con- 
nections as would tend to enlarge and extend trade, transpor- 
tation and travel in and through the State of Georgia. 
This defendant denies that it controls, or ever has control- 
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Jed the organization of the Southwestern Railroad Company, 
or that it has exercised, or attempted to exercise, any other 
influence over said company than such as naturally spring 
from the mutual interests of two important connecting lines, 
looking to the benefits to be derived by their respective 
stockholders, and by the people of the State which called 
them into existence, and fixed their rights and duties at the 
time of their creation. This defendant, answering the special 
interrogatories of complainants’ bill, numbered from 1 to 42 
inclusive, saith: 

1. That this defendant has not subscribed to, and does not 
control continuous lines of railways from the city of Savan- 
nah to the western line of Alabama. 

2. This defendant has no expectation of being able to con- 
trol the lines of railway to the city of Vicksburg; but does 
hope to secure a fair share of freight and travel to and from 
that important and productive region for the benefit of Geor- 
gia capital and a Georgia seaport. 

3, This defendant does not aspire to the “monopoly of the 
western or other trade,” and has made no arrangements, and 
contemplates none, which will accomplish that end; but has 
given aid by the use of its credit, upon proper security taken, 
to several railroad companies which connect the road of this 
defendant, with the West (as fully set forth in the published 
report of the Directors to the stockholders, dated December, 
1868, hereto attached as “Exhibit A,”) for the purpose of 
securing trade and travel to its road, and at the same time to 
the people of Georgia the most favorable arrangements for 
obtaining supplies from the great West. 

4, The control of this defendant extends no further West 
than the interior terminus of its own road, at Macon; but it 
ventures the hope that its legitimate influence extends to all 
the roads with which it has business, and that its stockhold- 
ers, and the people of Georgia, received the benefit thereof. , 

5. It has expended no money, but has assisted by its credit. 
and by favorable arrangements for freight and travel, (as set 
forth in the report already referred to,) but has used no other: 
means to accomplish the object. 
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6. No further means or expenditures for this purpose are 
contemplated. 

7, 8,9, 10,11. This defendant, further answering, appends 
hereto schedules of freight and passage charged by the Cen. 
tral Railroad, and by said road in conjunction with the 
Southwestern Railroad, and the Macon and Western Rail- 
road, to and from Savannah and Eufaula; to and from 
Montgomery and Savannah; to and from Albany and §a- 
vannah; to and from Atlanta and Savannah; to and from 
Macon and Savannah—marked ‘ Exhibit B.” 

12. This defendant is unable to give the exact “cost of 
transportation” from the stations of its railway (and has no 
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control over any other); or from these stations to New York, 7 


or the reverse; as the elements which enter into such a cal- 
culation are numerous, changeable, and very difficult to de- 
cide upon. The prices charged for transportation and travel 
over these distances are set forth in the schedules hereto at- 
tached. This defendant owns no interest in, nor does it con- 
trol any line of steamers from New York to any other point, 

13. This defendant has made no arrangements whatever with 
“lines of steamships plying between New York and Savannah, 
binding said steamships to transport only goods brought over 
its road, and those in confederation with it, and none other.” 

14. This defendant entered into au arrangement and con- 
tract with three lines of steamships plying between New 
York and Savannah, by which said steamships agreed to 
carry freight, under “through bills of lading,” from the vari- 
ous points on its line of railroad, and connecting roads, each 
charging a “pro rata” in proportion to distance, estimating 
four miles by sea as equal to one by rail; said steamship 
lines binding themselves to furnish all the ships necessary to 
do all the business offering both ways, and to run “port 
against: port,” so as to ensure as cheap transportation to New 
York from the interior of Georgia, and other States west of 
it, through the port of Savannah, as through any other At- 
lantic seaport. But this defendant does not forbid said 
steamships to make the same favorable terms with any other 
line of railroad coming to the sea at Savannah, 
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15. This defendant is the owner of stock in. several rail- 
road companies—as set forth in the published report to the 
stockholders, hereto attached as an Exhibit—and also is 
jointly interested with the Southwestern Railroad Company, 
in the stock of the Atlantic and Gulf Railroad Company, 
Montgomery and West Point Railroad Company, Augusta 
and Savannah Railroad Company, and the Southwestern 
Railroad Company, to the extent, and in the manner set 
forth in the Exhibit attached to complainants’ bill. This 
defendant owns no stock in any steamship company. 

16. This defendant has neither made nor given any loans, 
aids, guarantees, or endorsements, or bonds, to any railroad 
or steamship line whatever, except in the manner hereinbe- 
fore referred to, and more especially set forth in the published 
“report” attached hereto as an Exhibit. 

17, 18. This defendant, in conjunction with the South- 
western Railroad Company, has recently purchased stock in 
the Atlantic and Gulf Railroad Company, and other rail- 
roads, to the extent set forth in the “Exhibit” to complain- 
ants’ bill, and has purchased no other stock whatever in that 
road or any other road. 

19. There are no purchases, which this defendant has 
guaranteed, of stock in the Atlantic and Gulf Railroad, or 
any other road. 

20. This defendant attaches hereto a copy of the agreement 
or contract recently made and entered into between the city 
of Savannah, of the one part, and the Central and South- 
western Railroads of the other part. Marked “Exhibit C.” 

21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31. This defendant, 
further answering, saith, (protesting that “motives” are not 
the proper subject of inquiry in this connection): It was 
induced to join the Southwestern Railroad in giving the 
guarantee required by the city of Savannah, and taking an 
interest in the stock of the Atlantic and Gulf Railroad, by 
the following considerations, and no other: A large amount 
of capital had been invested in the stock of the Central and 
Southwestern Railroads, and these roads found a line of 
transportation and travel fiom the ocean to the boundary of 
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the State of Georgia at Columbus, Eufaula, and Fort Gaines, 
at rates remunerative to these companies, and entirely fair to 
the people of Georgia; the business was conducted to the sat- 
isfaction of the communities concerned. A competion had 
recently sprung up from these Western points by means of 
steamboats on the Chattahoochee and Flint Rivers, running 
in connection with the Atlantic and Gulf Railroad, which, by 
-earrying produce at rates ruinously low, was seriously injuri- 
ous to both lines, and of no service to either. This defend- 
ant, in connection with the Southwestern Railroad, remon- 
strated with the Directors of the said Atlantic and Gulf 
Railroad, and endeavored in several conferences to arrange 
the rates of freight so that the public could be served 
promptly and fairly, without ruin to the stockholders of 
either line. Failing in all these efforts, and regarding the 
course pursued by the Directors of the Atlantic and Gulf 
Railroad as the policy of desperation, this defendant was 
willing to become largely interested in the stock of said com- 
pany, and thus have a right to confer with the stockholders 
of said-road, and exercise such influence as would be legiti- 
mate in avoiding these disastrous results. This defendant 
firmly believed that a conservative policy would enable that 
company to relieve itself from embarrassment, raise the value 
of the stock so as to reach its par value by the time the bonds 
of the city of Savannah (which this defendant joined in guar- 
anteeing) should mature, and thus impose no burden upon 
the stockholders of the Central and Southwestern Railroads; 
and this defendant further answering saith; that results have 
thus far justified expectations. 

Since the completion of the arrangements for the transfer 
of this stock, the market value of the Atlantic and Gulf stock 
has risen from about $37 00 to $50 00 per share, and of the 
Southwestern Railroad from $93 00 to $108 00 per share; 
and this defendant utterly denies that its object was to defeat 
the citizens of Macon and of the interior of Georgia, in their 
~ to secure other outlets to the sea and to the city of 

avannah, or to break down the Macon and Brunswick 
Railroad; indeed, this defendant avers that there is no char- 
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ter in existence for any other railroad than the Central from 
Macon to Savannah. 

32. This defendant absolutely denies that its President has 
ever avowed “that the Macon and Brunswick Railroad must 
not be built; cost what it might, at every hazard, it must be 

revented,” or has ever used words to that effect. But the 
said President has repeatedly said, and still believes, that said 
Macon and Brunswick Railroad ought not to be built, and is - 
not called for by the interests of the people of Georgia, and 
can only be productive of injury to existing interests. Nor 
has he ever made any threat against it, nor claimed any 
powers to prevent its completion. 

34. This defendant, further answering, saith it has no 
knowledge of the notice and protest, by the complainant, 
George G. Hull, to the Southwestern Railroad, except as it 
has casually heard of it from other parties. 

35. No money has yet been paid on account of the princi- 
pal and interest of the bonds of the city of Savannah, guar- 
anteed by these companies, as no part has yet fallen due in 
terms of the said agreement. 

36. William B. Hodgson, as this defendant is informed, 
did conduct the negotiation for, and on account of, the South- 
western Railroad, but this defendant had no notice or. infor- 
mation of the pendency of such negotiation, nor of the result of 
the same, until all the details had been agreed upon, and this 
defendant was applied to, by the Southwestern Railroad, to 

join in the guarantee required by the city of Savannah. 

38. There was no contract between this defendant and the 
said William B. Hodgson, and this defendant is informed, 
and believes, there was none between him and the Southwest- 
ern Railroad Company. 

39. The written agreement, and contract hereto attached 
as an exhibit, contains all the details of the contract. between 
the said railroad companies and the city of Savannah. 

40. The order of events, as hereinbefore set forth, and the 
copy of the agreement with the city of Savannah, furnish all 
the information on the subject in the possession of this de® 
fendant. 
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41. The stock now owned by the two railroad companies 
named, in the Atlantic and Gulf Railroad Company, or in 
any manner under their control, does not constitute a majori- 
ty of the stock in said Atlantic and Gulf Railroad. 

, 42. This defendant has not made purchases of other stock, 
in other railroads, except as hereinbefore stated and set forth, 

This defendant denies all manner of combination and cop- 
federacy charged, and prays to be hence dismissed with its 
reasonable costs and charges. 

Exhibit C set out the contract made the 28th of December, 
1868, between the city of Savannah, the Southwestern Rail- 
road and Banking. Company, and the Central Railroad and 
Banking Company, which stipulated as follows: 

“First. The said party of the first part, for and in consid- 
eration of the agreements and covenants of the parties of the 
second part, to be by them kept as hereinafter recited, does 
herein and hereby agree and bind itself to sell, convey, and 
transfer to said parties of the second part the following shares 
of the capital stock of the railroad companies hereinafter 
named ; that is to say, twelve thousand three hundred and 
eighty-three (12,383) shares of the capital stock of the Atlan- 
tic and Gulf Railroad, of the par value of one hundred dol- 
lars each, three hundred and seven (307) shares of the capi- 
tal stock of the Montgomery and West-Point Railroad, of the 
par value of one hundred dollars each, four hundred and 
nineteen (419) shares of the capital stock of the Augusta and 
Savannah Railroad, of the par value of one hundred dollars 
each, and one share of the Southwestern Railroad, of the 
par value of one hundred dollars. And the said party of the 
first part does actually transfer said shares on the proper 
books of the respective railroad companies at the same time 
with the execution of these presents, to William M. Wadley, 
President, and William S. Holt, President, in accordance 
with the expressed wishes of the said parties of the second 
part. 
“Second. Thesaid the Central Railroad and Banking Com- 
pany of Georgia, and the Southwestern Railroad Company, 
parties of the second part, in consideration of the premises 
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and of the transfer of said shares of railroad stock as afore- 
said, do hereby agree to guarantee the payment of, and ac- 
tually to pay the principal and interest to accrue and become 
payable from and after the date of these presents, on certain 
bonds issued and used by the said the Mayor and Aldermen of 
the city of Savannah, for the subscription of the city of Sa- 
yannah to said railroad companies; that is to say, bonds 
issued for the Savannah, Albany and Gulf Railroad, now 
Atlantic and Gulf Railroad, amounting to nine hundred and 
forty-four thousand dollars ($944,000,) bonds issued for the 
Southwestern Railroad Company, amounting to one hundred 
and seventeen thousand dollars ($117,000,) bonds issued for 
the Augusta and Waynesboro Railroad, now Augusta and 
Savannah Railroad, amounting to one hundred and seventy- 
four thousand dollars ($174,000,) or any bonds properly to 
be issued in lieu of any of the foregoing bonds lost, mutila- 
ted, or destroyed ; said bonds to be paid, the principal sums 
at or before the maturity of the same, and the interest at the 
respective dates when the coupons thereto attached shall fall 
due, a schedule of which said bonds, with the dates of their 
issue, times of maturity, and of the falling due of the cou- 
pons, is for greater certainty hereto attached, marked Sched- 
ule “A,” some of said bonds having already been issued in 
lieu of bonds lost or mutilated. 

“Third. It is mutually covenanted and agreed by and be- 
tween the parties to these presents that the said parties of 
the second part will deposit in the Central Railroad Bank, 
in Savannah, or at such other suitable place as may be agreed 
upon, subject to control of the City Treasurer of Savannah, 
or other proper officer, on the day before each class of cou- 
pons for interest shall fall due, the precise sum necessary to 
pay off said coupons, and such fund shall be used for and ap- 
plied to no other purpose whatever; and at the maturity of 
any one of the classes of said bonds herein enumerated, the 
said parties of the sccond part shall in like manner deposit 
an amount of money sufficient for the payment of the princi- 
pal and any unpaid interest due on the same, said money to 
be used for the purpose of such payment and for no other. 
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purpose whatever. As a part of the foregoing agreement, it 
is hereby understood that the city of Savannah is to pay any 
accrued or accruing interest on bonds up to the first day of 
January, in the year eighteen hundred and sixty-nine, 


Bonds to be Assumed and Interest to be Paid. 
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Atlantic and Gulf; 20 years, from 1999 
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Stock to be Transferred. 


12,383 Shares Atlantic and Gulf Railroad Stock. 
419 Shares Savannah and Augusta Railroad Stock. 
307 Shares Montgomery and West-Point Railroad Stock. 
1 Share Southwestern Railroad Stock. 





13,110 Shares.” 

The Southwestern Railroad Company answered, claiming 
a right, under its charter, to make said trade, and saying the 
Central Railroad and Banking Company is a stockholder in 
the Southwestern Railroad Company to the extent of 4,856 
shares, and to that extent, and in no other-way, contributed 
to the building and equipment of the Southwestern Railroad, 
just as other shareholders, proportionably to the amount of 
shares held by them. It further answered as follows: 

They denied that the Central Railroad and Banking Com- 
pany had for a series of years, or any number of years, or 
any length of time, absolutely controlled the organization and 
management of the Southwestern Railroad Company, either 
from the large amount of the capital stock thereof held by 
the Central Road, owned by it or its stockholders, or by the 
large interest which it has in other and connecting railroads, 
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or otherwise. They said the Southwestern and Central Rail- 
road and Banking Company have usually, heretofore, acted 
in perfect harmony and concert with each other, because 
their interests were, and are, the same; there is no cause 
of conflict between them, nor has there ever been, but 
the said Southwestern and Central Railroads have not ille- 
gally or otherwise combined and confederated together to 
break down all or any competing lines of railway, or to 
monopolize, as far as possible, the railroad transportation of 
the State. As their organization was for the purpose of car- 
rying freights and passengers for the tolls or profits to the 
stockholders, they have always been anxious to secure as 
much freight and travel for their respective roads as they 
could without infringing their chartered rights or the law ; 
but they have not felt the necessity, nor would they enter 
into any illegal combination or confederation for that pur- 
pose. 

They denied having discriminated against the people of 
this State by establishing and execting from them rates of 
freight and travel higher than those demanded of the people 
of other States ; in carrying freights which are brought to 
their roads from other and connecting lines of transportation 
from great distances, it is usual and customary, if not the 
universal practice, for all lines of transportation, and this 


. road, to charge less toll, or rate of freight, than on local 


freights or travel; and this is done solely to’ induce freight 
and travel over this and -other roads in like situation, rather 
than to take other and competing lines of transportation to 
other places and markets; but such arrangements as this is 
not a discrimination against local freight or travel ; it is done 
to increase, by legitimate means, the legitimate freight and 
travel and business of the road, and results advantageously 
to the local freight and travel, for by the increased business 
of the road thus legitimately acquired, it is able todo the 
local business at much less rates than if such local business 
was the only source of income. These defendants deny that 
the people of the State of Georgia, or of the city of Macon, 
have, by any act of these defendants, lost any or all advan- 
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tages of the admirable geographical position of their State and 
city; but, on the contrary, by the organization and equip. 
ment of the Southwestern Railroad, and the use thereof by 
these defendants, all the people in Georgia in reach thereof 
have been enabled to get their produce and freights to and 
from the markets within and out of the State of Georgia in 
much less time, and at much less cost, than they had been 
able to do before. They have brought within, through and 
to the markets and ports of the State of Georgia business, 
produce and trade and travel that never came to it before, 
but which went by other means of transportation to other 
markets, other ports and by other lines of transportation out 
of the State. They deny that they have discriminated 
against, or injured the city of Macon or its citizens by any 
arrangement whatever; on the contrary, by the facilities and 
means of transportation furnished by them, they have brought 
to the city of Macon an immense patronage in the way of 
produce, freight, trade and travel, that it never had, and 
could not have obtained but for the Southwestern Railroad 
Company. 

They did not know to what extent the city of Macon had 
“burthened” herself with debt by opening other lines of rail- 
way, or what her purpose was in so doing ; but they do most 
positively deny that these defendants, or the Southwestern 
Railroad, is attempting, or has ever attempted, to break down 
any other railroad whatever. They cannot state to what ex- 
tent the city of Macon aided in building the Southwestern 
Railroad by subscription to its stock, but they do not be- 
lieve it subscribed a single share; nor did citizens of Macon 
take any stock in said road at its beginning, other than those 
of said citizens who were at the time largely interested in 
the success of the road otherwise, to-wit: as contractors; nor 
has the city of Macon or its citizens aided by subscription to | 
the stock or otherwise in the extension of the road. 

They deny that the continuance of competition is a matter 
of vital importance to the people of the State and especially 
to the city of Macon 3’ they deny that the control of the At- 
lantic and Gulf Railroad is designed by this purchase. 
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They deny that this purchase will, “seriously” or other- 
wise, “impair the large investment of the State of Georgia in 
the Atlantic and Gulf Railroad.” On the contrary, it has 
benefitted, and will largely appreciate and render more val- ' 
uable the State’s investment in said road, by increasing the 
value of the stock in said road, generally, by paying divi- 
dends thereon, which it has not done up to thistime. It is 
the design of the defendants, so far as they can legitimately 
do so, to enhance the value of said road, and not to destroy 
its stock or impair its value. 

The purchase of said stock is not injurious to the com- 
plainants as stockholders in the Southwestern Railroad ; said 


purchase does not diminish the value of their stock, nor en- 


danger the franchise in which said stock is held. 

They deny that this purchase of stock, “under” any or “all 
the facts connected with it, is virtually a purchase of the 
charter, with all the rights, privileges and franchises of an 
independent railroad corporation, controlling a line of rail- 
way which is distinct, independent and distant from the lines 
of railway of the said Southwestern Railroad Company and 
the Central Railroad Company.” On the contrary, that 
purchase will inure to the benefit of the people of the State, 
the city of Macon and the stockholders of all the corpora- 
tions involved in it. The only persons whose interests will 
be affected by the purchase are those few persons and citizens 
of this State residing on the border limits of the State of 
Georgia and near the termination of the two railroads, and 
the people of the neighboring States in that vicinity, and 
they will only be affected, not injured, by failing to get their 
freight and travel over said roads, from the extreme points, 
for less than the actual cost thereof, on account of the rivalry 
that might exist between the two roads at those border and 
extreme points. 

Said stock was purchased at a much higher price than the 
market value of said stock at the time, in the market, but the 
price paid, or rather the liability assumed on account thereof, 
was given because the city of Savannah would not dispose of 
it on any other terms, and the other stock, as stated in “ Ex- 
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hibit A and B,” to complainant’s bill, was purchased because 
they could not purchase one interest without buying all, 
George G. Hull, as a stockholder in the Southwestern 
Railroad, protested against the consummation of the purchase 
of said stock in the Atlantic and Gulf Railroad before the 
‘ same was consummated. 

Said purchase was the joint act of both the Central and 
Southwestern Railroads, and the transfer of stock contem- 
plated thereby, was actually made to the Presidents of the 
Central Railroad and Banking Company, and of the South. 
western Railroad Company jointly, and the written guarantee 4 
of the payment of principal and interest of the bonds therein 
named by said two railroad companies was executed and de- 
livered to the constituted authorities of the city of Savannah | 
and the whole transaction was fully closed up before this in- J} 
junction was issued. | 

Stephen Collins and James A. Nisbet, two of the com- 
plainants, are stockholders in the Southwestern Railroad 
Company. One of them, to-wit: Stephen Collins, holds thir- 
ty shares; the other, James A. Nisbet, twenty-five shares; 
and both are citizens of the State of Georgia, and one of them, 
to-wit: Stephen Collins, a citizen of Macon; but neither of 
them hold any of said shares in said railroad in their own 
right, or have any actual personal interest therein, but the 
stock represented by them is held by them as trustees for 
other persons. 

Peter Solomon, another of said complainants, is a stock- 
holder in said Southwestern Railroad to the amount of twen- 
ty-five shares, in his own right, and is a citizen of the State 
of Georgia, but not of the city of Macon. 

George G. Hull, the only other complainant named in said 
bill, is the owner of fifteen shares in the Southwestern Rail- 
road ; he is not a citizen of the State of Georgia, but of the 
State of New York. 

All of said complainants named in said bill are largely 
interested in the building, completion and success of the Ma- 
con and Brunswick Railroad, and its establishment as a 
successful competing railroad of the Central Railroad and 
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Banking Company, in the carrying of freight and travel 
between the cities of Macon and Savannah; the interest of 
said complainants in the Macon and Brunswick Railroad, 
either as stockholders in, or contractors on said road, is so 
much greater and so largely overbalances the actual or fidu- 
ciary interest, they and each of them have in the Southwest- 
ern Railroad, that the loss or total destruction of their 
respective interests as stockholders in the Southwestern 
Railroad would be of the most decided pecuniary benefit to 
them, if thereby they could secure the success of the Macon 
and Brunswick Railroad as a successful competitor of the 
Central Railroad and Banking Company. 

George G. Hull, one of said complainants, is not only 
largely interested, as aforesaid, in the completion of the Ma- 
con and Brunswick Railroad, and its active operations as a 
competitor, as aforesaid, with the Central Railroad, as a large 
contractor, in the building of said road, but also as the active 
agent of Dabney, Morgan & Company, and a large number of 
other persons associated with them, all of whom are reputed 
to be large capitalists and heavy stock operators and specula- 
tors, residents and citizens of the city of New York, to and 
with whom the President and Directors of the Macon and 
Brunswick Railroad Company have contracted, that the said 
persons so associated as aforesaid, and of whom the said George, 
G. Hull is agent, as aforesaid, shall complete and equip the 
said Macon and Brunswick Railroad in running order; and 
for which service so to be performed by them the said Macon 
and Brunswick Railroad has agreed to transfer to said per- 
sons so associated, as aforesaid, fifteen hundred thousand dol- 
lars, in preferred guaranteed eight per cent. stock of the 
Macon and Brunswick Railroad, together with, and in ad- 
dition to, one million five hundred thousand dollars of the 
bonds of said company, to be endorsed by the State of Geor- 
gia, under an Act of its Legislature passed for the purpose of 
authorizing said endorsement, and the further sum of one 
million dollars, in the bonds of said company, without the 
endorsement of the State of Georgia. 

And the bill of complainants against these defendants is 
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filed and presented by said complainants, in the interest of, and 
for the benefit of, the said Macon and Brunswick Railroad 
Company, and the said persons and companies, so associated 
and contracting together as aforesaid, and for the purpose afore. 
said, and they are residents and citizens of the State of New 
York, and not of the State of Georgia. And said complain. 
ants have allowed said parties the use of their names as com- 
plainants for that purpose, and not to protect their interest as 
stockholders in the Southwestern Railroad from any sup- 
posed injury that might result to them, or that interest, by 
the purchase of stock in the Atlantic and Gulf Railroad Com- 
pany, because, their information is that said Dabney, Morgan 
& Company, and others associated with them as aforesaid, 
for the purposes aforesaid, are paying the whole expenses of 
the filing and prosecution of said bill and the litigation 
attendant upon the same, and have agreed to save said named 
complainants harmless from all loss or expense whatever on 
account of the same. 

These defendants deny, the right of said complainants to 
bring said bill into the Court in behalf of these defendants, 
who are stockholders in said road and citizens of the State 
of Georgia, or as against all others of the stockholders in 
said Southwestern Railroad, who have participated in the 
purchase of the stock in the Atlantic and Gulf Railroad, who 
have ratified, approved and acquiesced in said purchase, con- 
stituting as they do the great body of the stockholders in 
said railroad, and controlling an overwhelming majority of 
the same. And these defendants here now most solemnly 
protest against the further prosecution of said bill of com- 
plaint against them, on their own behalf, and on behalf of all 
others of said stockholders of the Southwestern Railroad 
who have participated with these defendants in the act.com- 
plained of. 

These defendants were elected under and by virtue of the 
charter of said railroad, by the votes of the stockholders there- 
of, to manage, control and direct said railroad, and were vested 
with discretionary powers by the charter to act for the share- 
holders for the general interest of the company, and in the 
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exercise of such discretionary powers, purchased this stock 
in the Atlantic and Gulf Railroad in furtherance of that 
interest, and as auxiliary to the great objects of the organiza- 
tion, as a measure of self-preservation, and said complainants 
and all other shareholders are buund thereby under the char- 
ter; under the charter it is a question among themselves, and 
their redress for any supposed grievance to them or their 
jnterest in this respect, is by a call of the shareholders and 
taking their voice upon it; the complainants and all other 
stockholders of said Southwestern Railroad Company. took 
their stock and became members of said company, subject to 
these conditions, powers and modes of redress, 


The Southwestern Railroad Company is a private corpor- 
ation under a grant from the State of Georgia, before stated, 
organized, built, equipped and put in successful - operation, 
by the energy, labor and capital of the stockholders thereof, 
without the aid of one dollar from the State of Georgia or 
any of the public coffers, and the same is managed, controlled 
and used by these defendants for the benefit and profit of : its 
stockholders, in conformity to the powers conferred upon 
them by its charter for that purpose. And whether they 
have abused their powers, or exercised any authority in vio- 
lation of law or the public interests, is a question for them 
and the State of Georgia through its legitimate representa- 
tives ; and they submit whether their operations are to be ques- 
tioned, arraigned, impeded and interfered with, to the great 
prejudice of the company’s interest, at the capricious or intru- 
sive demand of any and every individual member of the com- 
munity, for any supposed conflict between their actions and 
operations and the public interests, to further their own love 
of litigious strife, or some individual and antagonistic scheme 
of their own, and when no individual interest has been 
violated, or personal pecuniary loss sustained, except such as 
grow out of their voluntary contract. In the matter of toll, 
the whole question, either as to freight or travel, has been 
left by the charter to the absolute uncontrolled discretion of 
the Board of Directors of said Southwestern Railroad Com- 
pany. 


VoL, xL—39, 
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In response to the various charges in complainants’ bill, ag 
to monopolizing the trade and travel in violation of the char. 
ter of said Southwestern Railroad Company ; as to a perver- 
sion of the purposes of the grant of its charter, the organiza. 
tion of the road under it, and the use thereof by these de. 
fendants without regard and in hostility to the interests of 
the public, of the people of Georgia, and particularly to the 
citizens of Macon—these defendants deny the whole and 
every part of said charges, not only as made, but in fact, in 
letter or spirit, in every form or sense in which they may or 
have been used. And although the rate of tolls on freight 
and travel over and on said Southwestern Railroad, by its 
charter is vested in the President and Directors, and left to 
the absolute and uncontrolled discretion of these defendants, 


and was one of the terms and conditions on which the grant _ 


was made by the State of Georgia, and accepted by the cor- 
porators thereof, and on the faith of which the stockholders 
therein subscribed for the stock and invested their capital, 
labor and enterprise therein, these defendants have not and 
are not now exercising said power for their own benefit, to 
the injury of the best interests of the people of Georgia or 
any portion thereof. On the contrary, these defendants, in 
the exercise of their discretion, in the regulation and assess- 
ment of tolls on freight and travel, have been governed by a 
sincere desire, and have done all acts with the intent, to in- 
duce the largest amount of trade and travel over their lineof 
railway, and at as low rates as possible to the people of Geor- 
gia, and as at the same time to yield fair, just and reasonable 
dividends, to the stockholders thereof, on their investment 
in said railroad; and while said road, since its organization 
and completion, has constantly adapted itself to the wants 
and convenience of the people of the State of Georgia within 
its reach, by carrying all freight and passengers at such rates 
as would be beneficial to the public and at the same time pay 
dividends, it has never unjustly or illegally discriminated 
against any person or place. Said road has never done more 
at any time than pay reasonable and just dividends on the 
capital invested, and in many instances has failed to pay any 
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dividends at all, and without the accumulation of any sur- 
plus on hand for distribution or otherwise. 


The purpose of the Legislature of the State in the grant of 
the charter of the Southwestern Railroad Company, as ex- 
pressed therein, was, “to open a railroad communication be- 
tween the city of Macon and the navigable waters of the 
Gulf of Mexico,” and the grant thereof was made to the cor- 
porators to effect that object ; and to induce its acceptanée 
and promote that desirable end, the powers and privileges 
stated in the charter were conferred on said corporation. 
Said corporation, in the utmost good faith, accepted’ the 
terms and accomplished the purposes of the Legislature with- 
out any aid from the State or from the people of the State, 
other than as stockholders who invested their capital therein. 
And after the said Southwestern Railroad Company had 
completed their enterprise, by successfully tapping the navi- 
gable waters of the Gulf of Mexico and turning its tide of 
freight and travel across and through the State of Georgia, 
and benefitting particularly the city of Macon, another rail- 
road was built from the city of Savannah along the extreme 
Southern border of the State of Georgia to the town of Bain- 
bridge, on Flint River, a part of the navigable waters of the 
Gulf of Mexico, already tapped as aforesaid by the said 
Southwestern Railroad, and thus connected said new road 
with the trade and travel, the benefit of which was the great 
inducement to the organization, building, and completion of 
the said Southwestern Railroad, and the investment of their 
capital therein by its stockholders, all of which was held out 
to them by the grant of their charter. And when said rail- 
road was thus finished without interference or protest by 
these defendants or either of them, or by the stockholders— 
although it was expressly stipulated in the charter of the 
Atlantic and Gulf Railroad that the rights, privileges and 
franchises thereby granted should, in no wise, interfere with 
the chartered rights of the Southwestern Railroad—the said 
Atlantic and Gulf Railroad, instead of competing fairly and 
justly with the Southwestern Railroad in the transportation 
of freights and passengers at fair and remunerative terms, 
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commenced a system of most ruinous rivalry by connecting 
itself, at an enormous outlay of money, and at great loss, 
with lines of steamboats from Bainbridge up and down the 
Flint and Chattahoochee Rivers, and carrying freight and 
travel from all points on said rivers touched by said South- 
western Read, at rates of toll far below the actual cost of trans- 
portation, thus involving its own ultimate ruin as well as that 
of the Southwestern Road; and by so doing, took the trade and 
travel away from Macon and the centre of the State, and car- 
ried it along the Southern part of Georgia to the city of Sa- 
vannah ; which policy of the Atlantic and Gulf Railroad was 
persisted in until, by such unwise and suicidal course, the 
trade and travel of the Southwestern Railroad was greatly 
diminished, its profits completely cut off, its stock deprecia- 
ted in the markets from 110 to 93, while the Atlantic and 
Gulf Railroad, at the same time, was not paying dividends 
at all, and its stock constantly and rapidly running down to 
a ruinous figure in the markets; in fact, so low that the 
Comptroller General of the State, in his report to the Legis- 
lature, estimated the State’s ten thousand shares of its stock 
as only worth ($350,000) three hundred and fifty thousand 
dollars! With a continuation of such rivalry the ruin of 
both roads, and the striking out of their large capital, with 
the consequent ruin of the stockholders, and loss of one mil- 
lion dollars to the State, was not only probably, but inevita- 
ble. Under these circumstances these defendants, in the ex- 
ercise of the discretionary powers conferred upon them by the 
charter, and to subserve, promote and carry-out the best in- 
terests of said railroad company, and al/ the stockholders 
thereof, purchased the stock in said Atlantic and Gulf Rail- 
road, from the city of Savannah as aforesaid, not for the pur- 
pose of destroying a rival road, nor to avoid a fair and just 
competition in the trade and travel from and to the points 
where the said two roads came in conflict, but by the control 
of such interest in said Atlantic and Gulf Railroad, to induce 
its managers and directors to adopt a different and wiser 
policy in the management of the same, by the assessment of 
such rates of toll on the freight and travel as would be but 
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fair, and reasonable, and just compensation for the same, 
without detriment to the rights or interests of the public or 
people, and thus, without any violation of law, or any act of 
bad faith, to preserve and protect both roads from great loss, 
if not total destruction. It was with this intent, and for this 
purpose alone, that said purchase was made, as an act of se/f- 
preservation, and with no other intent, purpose or object, 
whatever. 

Their answers to the special interrogations of the bill are 
not material. 

The answer of the Atlantic and Gulf Railroad Company 
showed that its stock was thirty-six thousand nine hundred 
and twelve shares, showing that said shares in this company, 
bought from the city of Savannah, is seventy-nine shares in 
excess of one-third of said stock. It admitted that on the 
12th of September, 1868, it did enter into a contract for 
through freights with a certain steamship line to monopolize 
its carrying power, because certain other specified lines had 
refused to contract with this defendant for transportation of 
through freights to the West within such limits as would 
compete with the Central Railroad and Banking Company 
and the Southwestern Railroad Company. It denied any 
knowledge of, or connection with, the other matters charged 
in the bill. 

The answer of the Mayor and Aldermen of Savannah ad- 
mitted said trade; said they made it for the good of the city, 
because it was in debt, etc.; they believed that their co-con- 
tractors had aright to buy and guarantee, and if they had not, 
they had a right to sell and should be allowed to exercise it; 
especially, if said contract was ultra vires. of said co-contrac- 
tors, this defendant was ignorant of that fact. And besides, 
$117,000 00 of the bonds, the. payment of which said co- 
contractors had assumed, were issued by the Mayor and 
Aldermen of Savannah to aid in the construction of the 
Southwestern Railroad and were endorsed by the South- 
western Railroad Company when they were issued. These 
bonds will mature on the 1st of November, 1869. 

Upon these answers and exhibits defendant’s solicitors 
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moved to dissolve said injunction upon the ground that there 
was no equity in the bill, or if there was it was sworn off, 

Judge Cole held that there was no equity in the bill, that 
any stockholder of a railroad company might enjoin it from 
a misapplication or perversion of its funds or credit, though 
sanctioned by a majority of its stockholders; that the South- 
western Railroad Company had no right to purchase stock in 
other railroads or to use its money or credit for anything but 
to build, equip and maintain their road; that the ignorance 
of the Mayor and Aldermen of Savannah was not material; 
they loose nothing; for if the contract was void they retain 
the stock. 

(This case being one of special public importance and the 
State being an extra party, two hours extra were allowed 
for argument.) 


Lyon, DEGRAFFENRIED & Irvin, JAcKson, LAwton & 
BassIncerR, HartripGE & Cuisotm, HAarpEN.& Levy, 
JOHNSON & MonTGOMERY, for plaintiffs in error, said cor- 
porations may purchase unless restrained by their charters: 
Ang. & A. on Corp., sec. 155, etc.; Grant on Cor., 107; 3 
Rand. R., 141. The contract “must be wholly aside of the 
general object of the incorporation:” Redf. on R. R., 490; 
35th Eng. L. & E. R., 9; 30th, 120, et seqg., and this right 
is liberally construed to affect a legal purpose: 3 Rand. R., 
136, et seq; as to “public policy,” see sec. 2708 Irw. Code ; 2 
Story’s Eq. Juris., sec. 259, etc.; Chitty on Corp.,- 663. 
Ultra vires not necessarily void: 22 N. Y. R., 258; stock- 
holders may call directors to account but contract stands: 
30th and 35th Eng. L. & E., supra; the State only can com- 
plain: Ang. & A. on Corp., sec. 777 ; 3 Rand. R., 136, e¢ seq; 
as to freights and tolls see 93d E. C. L., 63; 94th, 365; if 
S. W. R. R. could not so trade the C. R. R. & B. Co. could 
under its charter and is therefore bound, though the S. W. R. 
R. Co. may not be: 5 John. R., 162; 1 Peck. R., 500; 8 
Cowen R., 168; Story on Prom. Notes, secs. 99, 425 and 
Note 428; 1 Parsons on Con., 25 and 26; 13th Mass. R., 
151; the trade is good so far as the city is concerned; 7 Serg. 
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& R., 313; 14th Peter’s R., 122; 1 Doug. (Mich.) 401; 3 
Rand. R., 140; the charter may be forfeited if abused, but 
contract is good: 16th Mass. R., 101-2; 9th Ib., 423; 8S. 
& M., 173; 8 Wheat., 355; 1 Rich. L. R. (S. C.) 288; 4 
John. Ch. R., 370; 1658. & R., 144; 14th Geo. R., 327; 6th, 
156; 13th S. and M., 411; if this bill is for rival companies 
itis bad: 19 E. L. & E., 14. 











WuittLe & Gustin, R. Toomss, Nespits & Jackson, 
W. H. Hutt, I. L. Harris, O, A. Locurane, for defend- 
ants, said these corporations can do nothing not allowed by 
their charters: 2 Kent, 298; 2 Cranch., 167; 4 Wheat., 
686; 13 Peters, 587; 4 Wheat., 418; 2 Cowen, 664, 709; 3 
Wend., 482; 1 Kelly, 533; 5th, 561; 7th, 224; 8th, 23; 9th, 
213; 11th, 438; 25th, 610; any stockholder may complain: 
Grant on Corp., 301, 302; 10th Beavan, 1; 2 R. & M., 483; 
8 Eng. L. & Eq., 150; 16th, 182; 73 E. C. L., 73; Collyer, 
376; 2 Russ., 501; the policy of the State must be gathered 
from the law and the State gave all rights which she intend- 
ed defendants to exercise: Pierce on R. R., 398; 12 Beavan, 
352; 30 Eng. L. & E., 143; 7th Eng. L. & Eq., 505; 16th, 
180; 12th, 224; 73 E. C. L. R., 811, 814. 


McCay, J. 


This iain. bill Sled; by certain stockholders. inthe Caton \ 
Railroad, certain stockholders in the Southwestern Railroad, 
and certain other persons who claim to come before the Court 
as citizens of the State of Georgia, and as such to be inter- 
ested in the relief sought by the bill. 

The substance of the charges is, that the Central Railroad 
and Banking Company, and the Southwestern Railroad 
Company, the former chartered to build and maintain a 
Railroad from Savannah to Macon, and the latter chartered 
to build and maintain a Railroad from Macon to the Chatta- 
hoochee River, are about to purchase from the city of 
Savannah, certain stock, including twelve thousand three 
hundred and eighty-three shares in the Atlantic and Gulf 
Railroad Company, a company chartered to build a Rail- Pe 
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road from Savannah to Bainbridge, with the intent and 
purpose on the part of these two companies to use the stock 
thus purchased to affect the management of the Atlantic 
and Gulf Road. 

The answers admit, in substance, the charges; but the 
injunction is sought to be dissolved on the ground that there 
are not proper parties to the bill, and on the further ground, 
that said Central Railroad and Banking Company, and 
Southwestern Railroad Company, have a right under their 
charters to make sucha purchase. 

There are, it is true, some other points made in the demur- 
rer and motion to dissolve, but in the view taken of the-case 
by the majority of the Court, these are the essential questions, 

1. Upon the question of parties, we agree that the citizens, 
in their-character as such, are not proper parties to this pro- 
ceeding: The State as one of the stockholders of the Atlantic 
and Gulf Road is a proper party; but the simple citizen, 
who has no other interest, has not, as it seems to us, any 
rights in this controversy. This is a simple attempt to 
enjoin the making of a certain contract, a mere private suit, 
in which no one has a right to be heard, that is not inter- 
ested in the decree. The wrong done the public by the 
alleged violation of the charter cannot be reached in this 
proceeding except so far as it affects the interest of those 
whose pecuniary rights are affected by the proposed contract. 

But, the stockholders in the Central and Southwestern 
Railroad Companies, and the Atlantic and Gulf Road and 
its stockholders, are proper parties. The former allege that 
this contract is a violation of their rights under the several 
charters, and the latter that it is injurious to its rights that 
these two rival roads should be permitted to acquire so con- 
trolling an interest in the management of its road. As this 
ground of the motion to dissolve is in the nature of a general 
demurrer, to be good, it ought to show there are no proper 
parties to the bill. 

2. We think the stockholders of the several roads are proper 
parties, have a good cause of complaint, and we therefore think 
the Court did right to overrule the motion on this ground. 
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We do not think the profitableness of this contract, to the 
stockholders of the Central and Southwestern Railroad stock- 
holders, has anything to do with the matter... These stock- 
holders have a right, at their pleasure, to stand on their 
contract. If the charters do not give to these companies thé 
right to go into this new exterprise, any one stockholder has 
a right to object. He is not to be forced into an enterprise 
not included in the charter. 

That it will be to his interest is no excuse; thatis for him 
to judge. By becoming a stockholder he has contracted that 
a majority of the stockholders shall manage the affairs of the 
company within its proper sphere as a corporation, but no fur- 
ther; and any attempt to use the funds, or pledge the credit of 
the company not within the legitimate scope of the charter, is 
a violation of the contract which the stockholders have made 
with each other, and of the rights—the contract rights—of 
any stockholder who chooses to say, “I am not willing.” 
It may be that it will be to his advantage, but he may nof 
think so, and he has a legal right to insist upon it that the 
company shall keep within the powers granted to it by the 
charter: 1 Shelford on Railways, 71; 1 My. & K., 162-3; 
4 Y. & Coll., 618; 2 Dan. P. C., 521; 5 Hill, 386; 18 Bar- 
bour, 318 ; 43 N. Hamp., 525; 6 sengel & Ames on Corp. iy 
4th édinions and cases cited. 

3. The real question in this case is as to the power of these 
two companies under their charters, each of which defines the 
object of the incorporation to undertake the management of 
not only a wholly new enterprise from that set forth in the 


_ charter, but anenterprise chartered by the Legislature evi- 


dently in rivalry with these two roads. 

In the argument of this case it was almost admitted that 
such a contract was expressly forbidden by the charter of 
the Southwestern Railroad. That charter contains these 
words, after defining the object of the company, to-wit: to 
build a road from Macon to the Chattahoochee: “The 
said company shall confine their. efforts and their enterprise 
to the building and completion of a railroad communica- 
tion from the city of Macon to some point intermediate 
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between Albany and Fort Gaines,” etc., ete.: Acts, 1845, 
pamphlet 132. Surely it cannot be contended that the man- 
agement and control of the Atlantic and Gulf Railroad is 
in harmony with this clause of the charter. As we shall 
show hereafter, even without these words the power would 
not exist, but the Legislature seems to have been more than 
ordinarily cautious, and, to make assurance doubly sure, has 
in express terms limited the right of the Southwestern Rail- 
road Company to use its means for purposes other than those 
for which the charter was expressly given. The great question 
in the case is, therefore, the right of the Central Road to make 
this purchase. As the injunction might be sustained in favor 
of the stockholders of the Southwestern Railroad Company, 
yet if the city and the Central Railroad Company desire to 
consummate the trade, leaving out the Southwestern Railroad 
Company, and there be power in the Central so to use its funds, 
and so to contract, the injunction would have to be dissolved as 
tothem. But we do not think the Central Railroad Company 
has, under its charter, the power claimed for it. The charter 
of this company was first granted in 1833 by the name of 
“The Central Railroad and Canal Company of Georgia,” 
for “the purpose of opening a canal or railroad communica- 
tion from the city of Savannah to the interior of the State,” 
and was, by its charter, “ made capable in law to buy, hold and 
sell real and personal property, and make contracts, (indefi- 
nitely,) and do all lawful acts properly iucident to a corpora- 
tion and necessary and proper to the transaction of the busi- 
ness for which it was incorporated :” Prince’s Dig., 300. In 
1835, the charter was remodeled, the name was changed to 
the Central Railroad and Banking Company, banking priv- 
ileges were given to it, and its powers to build a canal were 
dropped out of the charter. The first words of the charter 
are: “For the purpose of laying, building and making a 
railroad communication from the city of Savannah to the 
interior of the State”—(Macon.) It was made “capable 
and able in law to have, purchase, receive, possess, enjoy and 
retain to them and their successors, lands tenements, here- 
ditaments, goods, chattels and effects, of whatsoever kind, nature 
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or quality the same may be, and the same to sell, grant, demise, 
alien or dispose of,” provided that said incorporation “ shall 
not purchase and hold more real estate than may be necessary 
and proper for the purpose of laying, building and sustain- 
ing said railroad, and such as shall have been bona fide mort- 
gaged to it as security or conveyed to it in satisfaction of 
debts previously contracted in the course of its dealings, or 
purchased at sales upon judgments which have been obtained 
for such debts.” The road was required to be completed in 
eight years, (by 1843.) This charter further provides, that 
after twenty-five years have expired from the time fixed by 
this Act for the completion of the road, the banking powers 
should cease, but the “said Central Railroad and Banking 
Company of Georgia, shall, after the lapse of said twenty- 
five years, be and remain incorporate and vested, as to their 
own works, with all the estates, powers and privileges by this 
Act granted and secured, except the exclusive right, by this 
Act granted, (to build a railroad between Savannah and 
Macon,) and except the banking privileges hereby granted :” 
Prince’s Dig., 326, 334. Subsequently, the time for the 
completion of the road was extended two years: Act of 
1841. By the Act of 1835, the banking powers were to 
cease in twenty-five years after the expiration of the time 
fixed by this Act for the completion of the road. The Act 
of 1841 says nothing of the banking privileges, though it 
extends the time for the completion of the road two years. 
Charters are to be construed strictly: Revised Code, sec- 
tion 2331. By the words of the charter the banking 
powers ceased in 1868, nor is there anything in the words 
or object of the amendment of 1841, to require the con- 
struction that the Legislature intended to extend also the . 
banking powers of the:company. “It is a well settled rule 
for the construction of charters of incorporation, that they 
are to be construed strictly in their grants of power, and that 
nothing is to be implied in favor of the company. In the 
case of the Charles River Bridge vs. Warren Bridge, 11 
Peters, 543, Taney, C. J., says: “The rule of construction 
in such cases is well settled both in England and by the 
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decisions of our own tribunals, In 2 Barn. & Adol., 793, 
in the case of the proprietors of the Stansbridge Canal against 
Wheeley and others, the Court say: The canal having 
been made under an Act of Parliament, the rights of the 
plaintiffs are derived entirely from that Act. This, like 
many other cases, is a bargain between a company of adven- 
turers and the public, the terms of which are expressed in 
the statute, and the rule of construction in such cases is now 
fully established to be this: That any ambiguity in the 
terms of the contract, must operate against the adventurers 
and in favor of the public, and the plaintiffs can claim 
nothing that is not clearly given them by the Act.” Seealso 
Revised Code, section 2331. 

By the original charter, the banking privileges were to 
cease at the end of twenty-five years after the period fixed by 


that Act for the completion of the road, and it would be a » 


violation of the rule laid down by Judge Taney to say that 
the extension of the time for the completion of the road by 
the Act of 1841, extends also by implication, the banking 
powers of the company fora period of two years. Whilst 
the banking powers of this company were in existence, per- 
haps the investment of a portion of its funds in stocks of any 
kind, as a matter of legitimate banking business, and not for 
the purpose and with the intention of controlling some other 
enterprise, was within its powers. We.do not, however, go 
into that subject as, at the date of the proposed contract, the 
banking powers of the company had ceased. 

4, The question then before us is simply this: Has the 


Central Railroad Company, under its charter, after its bank- 


ing powers have ceased, the right to make a contract with 
the city of Savannah by which it shall become the owner of 
twelve thousand three hundred and eighty-three shares of the 
Atlantic and Gulf Railroad, a road running also from Say- 
annah to the interior of the State, to-wit: to Bainbridge on 
the Flint River. The right to make this contract is denied 
by Mr. Collins, Mr. Hull and others, stockholders in the 
Central Railroad and Southwestern Railroad Companies, 
who do not consent to the same, and insist upon it that it is 
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a violation of their rights under the charter, for two reasons: , 
Ist, that it is a contract ultra vires, beyond the powers granted 
in the charter. 2d, that it is a contract contrary to the pub- 
lic policy of the State, and therefore void. - 

It is replied to this that the bill and answer show that the 
Atlantic and Gulf Railroad Company is so managing its 
affairs, in carrying freights at ruinous rates from Bainbridge, 
as materially to injure the Central Railroad Company, and 
that the intent of this contract is merely to enable the Cen- 
tral Railroad Company to protect itself; that it is, in truth, 
necessary for self-preservation, and that the power to make 
it is derivable, from its expressly granted power to maintain 
its own road, that the power granted in the charter to 
“have, purchase, receive, possess, enjoy and retain to them, 
and to their successors, /ands, rents, tenements, goods, chat- 
tels and effects, of whatsoever kind, nature and quality the 
same may be, and the same to sell, grant, demise, alien or 
dispose of,” is an indefinite.grant to purchase and hold any 
kind of property whatsoever, and that this was so contem- 
plated by the charter, because the power to purchase and 
hold lands is by a proviso restricted to such lands as it may 
acquire, in satisfaction of debts due it, and such as may be 
necessary and proper for laying, building and sustaining the 
railroad. 

At first blush, this last position seems a very strong one; 
but upon a close examination of the whole section in which 
these words are found, and especially upon viewing them 
in the light of the long and well established rules for the 
construction of Acts of incorporation, the argument will ap- 
pear more specious than sound. 

5. The words immediately preceding those relied on, are: 
“for the purpose of laying, building and making a railroad 
communication from the city of Savannah to the interior of 
the State,” the subscribers, etc., “are made capable and able in 
law, to have, purchase, receive, possess and enjoy lands, rents,” 
ete., etc. The purposes of the charter are to enable the com- 
pany to build and maintain the railroad, and it is for this 
purpose and for this purpose only any of its powers are 
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granted. For this purpose it may acquire and hold any © 


kind of property whatsoever, but for any other purpose jt 
cannot only not acquire any kind of property, but the com. 
pany itself has no existence whatever. These are the words 
of the charter. Nor is there anything in this detailed specifi. 
cation, of the things which the company may own and pos- 
sess that at all enlarges the purposes for which it may own 
and possess them. Even without these words the company 
would have just the same powers. (Every corporation “for 
the purposes declared by the charter,” might, by the com- 
mon law, hold and possess any kind of real and _ personal 
property, and make any kind of a contract whatsoever: 
Angel & Ames on Corporations, 125, 251; but for any other 
purpose it could hold nothing, and could make no contract 
of any kind: Angel & Ames on Corporation, 251, 252, 
Nor is there anything in the proviso limiting the quantity of 
real property which the company may purchase and hold 
which enlarges the objects and purposes for which the company 
may purchase, hold and sell any kind and amount of personal 
property. ‘The real estate which it may hold is limited in 
quantity, the personal is not. 

It is true that the restraining words as to real estate are 
themselves very broad, to-wit: “shall not hold more real 
estate than may be necessary and proper for the purpose of 
laying, building and sustaining said railroad ;” but the fact 
that the Legislature added other words, to-wit: “and such as 
shall be bona fide, mortgaged or conveyed to it in satisfac- 
tion of debts,” etc., shows conclusively that-the words “build- 
ing, laying and sustaining” in the proviso, were intended to 
confine the company in its purchase and holding of real estate, 
to such as was necessary to lay the track upon, build the 
usual offices, stations, shops and depots upon, etc., and not in 
the enlarged sense in which they are used in declaring the 
purpose for which the charter is granted. 

To give to these latter words the meaning contended for, 
to-wit: that they enlarge the powers granted as to personal 
property, indefinitely, so that the company may purchase and 
hold personal property for any purpose, would be to make 
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the Central Railroad and Banking Company a corporation 
for any purpose whatever. It might, with the same reason, 
own steamships, take contracts for house-building, buy and 
sell cotton, open commission houses, keep hotels, buy and 
sell fancy stocks, or engage in any business or enterprise 
whatever, that the cupidity of its directors, or their fancy or 
their follyymight suggest to them. It is either confined in 
all its powers, to the purposes and objects for which the 
charter is granted, or it is not confined to any particular pur- 
pose whatever, save that it shall not hold more than a certain 
quantity of real estate. Either the Central Railroad Com- 
pany is, like other corporations, limited in the enterprises 
which it may undertake and the property which it may pos- 
sess and the contracts which it may make, to such as come 
fairly within the scope and purposes of the charter, or it is 
without any limit at all, and the Legislature of 1835 has 
been guilty of the folly of granting a charter, indefinite in 
duration, with an immense capital, and capable, if it so 
desires, of engaging in any enterprise it pleases. I cannot 
so construe this charter. The very firsb words of it define 
and limit the purposes and objects for which all its powers 
are given, and the 24th section expressly provides that after 
its banking powers have ceased, it shall only “be and remain 
incorporate and vested as to its own works, with the estates, 
rights, powers and privileges granted by the Act.” 

But it is said that the power to purchase this stock is deri- 
vable from the power expressly given to “maintain the road ;”” 
that it is necessary for the self-preservation of the road, and 
arises by implication from the very purposes and objects for 
which the charter was granted. The basis of this argument 
is that it is necessary for the “maintaining” of the Central . 
Railroad, that it shall take a decided part in the “manage- ,.* 
ment and maintaining” of the Atlantic and Gulf Railroad, 
and as by the admitted rules of the eommon law, a corpora- 
tion may make all contracts necessary, either directly or inci- 
dentally, to enable it to effect the purposes of its creation, 
therefore it has the power to purchase enough of the stock of 
the Atlantic and Gulf Railroad to enable it to protect itself 
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by controlling the unwise management of the Atlantic and 
Gulf Railroad. 

The purposes of the charter of the Central Railroad are the 
“laying, building and making” the road. The words of the 
charter do not in express terms include the “ maintaining and 
sustaining” it, but we do not doubt they are included, since 
the “‘maintaining and sustaining” are necessary to the very 
objects of the grant. But what does a grant to maintain and 
sustain a railroad include? Can it in any fair sense be con- 
strued to authorise the engaging in any enterprise which will 
extend the business or lessen the rivalries of the company? 
If this beso, the whole doctrine so frequently and so emphat- 
ically stated in the books and decisions is a sham. The 
“maintaining and sustaining” of the road, has reference to 
keeping it in repairs, supplying it with machinery, and such 
like acts, and not to projects for extending its business, by 
schemes and enterprises not contemplated and expressed in 
clear, unambiguous terms, by the charter itself. 

Every charter of a private corporation is a contract, first 
between the State and the corporation—to which each is 
solemnly bound—the State that it will not impair the obli- 
gation—the corporation that it will perform the objects of its 
incorporation and keep within the powers granted to it: 4th 
Wheaton, 518; secondly, between the stockholders them- 
selves. The stockholders are bound to consent to the man- 
agement of the affairs of the corporation by the majority, and 
by the by-laws which that majority makes. And the whole, 
on the other hand, agree with each other, that they will apply 
the funds of the company to the objects and purposes of the 
charter, and not otherwise: Young vs. Harrison, 6 Ga. R., 
130. Both as to the State and between the corporators, the 
law of this contract is the charter. The State has granted 


to it no rights, and the individual stockholders have clothed . 


it with no rights, except such as are clearly and expressly set 
down in the charter: 13 Penn., 133; 28th Penn., 352; 18 
Howard, 341. 

Corporators are too apt to forget this fundamental law of 
their being. In the daily habit of transacting business, in 
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the name of the company as though it were an individual, they 
are apt to slide into the notion that a corporation is an individ- 
ual in all respects, so far as business matters are concerned, 

But a corporation is a mere creature of the law, and only 
exists at all, for the purposes declared in its charter, and has 
absolutely no powers but those which the law confers upon it. 
It is a creation of the law, and in the very nature of things 
is just what the law makes it, no more, no less; and by the 
word law here, I do not mean the general law which regu- 
lates the powers of persons, but the Act of incorporation, the 
charter, the constitution. 

There are certain general rules which have, time out of 
mind, been adopted by the Courts in their investjgation of the 
powers of incorporations, that it may be well to notice. 1st. 
Asa corporation is the mere creature of the Act of incor- 
poration, it has no other powers except such as are in 
said Act expressly granted, or are necessary to effect the ends 
and objects of its existence. 2d. Charters being private 
Acts, or rather contracts between the public and individuals, 
the charter is to be strictly construed, nothing is to be taken 
by intendment or inference. Being a creature of the law, it 
is made up of just such rights as its charter gives it; not 
that every power which it possesses must be granted in detail, 
but it is confined in its operations, to the objects and pur- 
poses expressly set forth in its charter, and it can under- 
take no other enterprise than is there expressly mentioned : 
Frederick et al., vs. City Council of Augusta, 5 Ga., 561; 
Mayor, etc., vs. Macon & W. R. R. Co.,7 Ga., 221; 8 Ga., 
23; 9 Ga., 213; Winter vs. Mus. R. R., 11 Ga., 438. 

The books are full of decisions in illustration of these 
positions. In the case of the East Anglian Railroad Com- 
pany vs. East. Count. Railroad Company, 7 English Law 
and Equity Reports, 505, the charter was for the “purpose of 
making and maintaining” a particular railway. The com- 
pany had leased another railway, and had covenanted to pay 
the costs of soliciting bills then pending in Parliament, by 
which the other railway should have power to make exten- 
sions and branches, and the action was for a breach of the 
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covenant to pay said costs. Jervis, Chief Justice, in deciding 
the case, says. “It is clear the defendants have a limited 
authority only, and are a corporation only for the purpose ‘of 
making and maintaining’ the railway sanctioned by the Act, 
and that their funds cannot be applied for any other. purpose 
than that directed by the Act. Indeed, it is not contended that 





a company so constituted can engage in new trades not con-. 


templated by their Act, but it is said they may embark in 
other undertakings, however various, provided the object of 
the directors be to increase the profit of their own railway, 
This is in truth thesame proposition in another form ; if the 
company cannot carry on a new trade, because it is not con- 
templated by, the Act, they cannot embark in other under- 
takings not sanctioned by the Act, merely because they hope 
the speculation may ultimately benefit the stockholders,” 

In Wood vs. Greenville and Raleigh Plank Road Com- 
pany, 3 Jones’ Equity (North Carolina Reports) 183, when a 
company was chartered “to build a plank road from Greenville 
to Raleigh,” the Court at the suit of a stockholder restrained 
the company from using the funds of the company to buy 
stages and horses, to establish a mail route over the road. 

In Coleman vs. Eastern Counties Railway, 6 English, 
Railroad cases, 573, it was held that the directors of a Com- 
pany have no right to pledge the funds of the Company in 
support of any project not pointed out by their charter, 
although such project may tend to increase the traffic upon 


the Railway though a majority of thestockholders may have ° 


consented and the object be not contrary to-public policy. 

In the case of Solomons vs. Lang 14th Jurist for Decem- 
ber 1840, the company had power by its charter to “ build 
and maintain” a Railway. In a certain legal and legitimate 
way, under the charter, the company became possessed of 
certain shares in another Railway. Subsequently, it under- 
took to purchase other shares in the same company. Lord 
Langdale, M. R., held that thiswasan wnauthorized applica- 
tion of the funds of the company. 

This Court in Mayor, etc., vs. Macon and Western Rail- 
road, 7 Ga., 221, held that it was not in the power of the 
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Macon and Western Railroad, chartered to carry passengers, 
etc., from Macon to Atlanta, to undertake to transport pro- 
duce through Macon, across the bridge, to the Central Rail- 
road depot. 

In Merritt vs. The Shrewsbury & Chester Railway, the 
company undertook to improve the navigation of the river 
Dee, upon which, by their charter, they had wharves and 
warehouses, and upon which also came much of the freight 
carried upon the road, but the Court held such an under- 
taking ultra vires: 3 Eng. L. & E. R.,149. In 16th English 
Law & Equity Reports, 180, it was held- that a railroad 
company could not contract to pay the expenses of a manag- 
ing committee of a new railway company in application to 
Parliament for a charter. See also E. A. R. R. Co. vs. The 
Eastern Co. Railway Co., 21 L. Rep., (N. S.,) and the Court 
say they are a corporation only for the purpose of making 
and maintaining the East. C. Railway, and they cannot en- 
gage in a new trade. See, also, 10 Beavan, 1; 6 Railway 
* Cases, 152; 43 N. H., 5115. 

These cases all proceed upon the well established principle 
that a corporation has no powers except those expressly 
granted by its charter, and such as are necessary to the de- 
clared objects of the grant, that the charter is to be strictly 
construed, and that the capital stock, credit and property of 
every kind, is to be used solely for the purposes and objects 
of the charter. So long as a company confines itself within 
the “ purposes and objects declared by the charter,” the Courts 
will sustain it, but when it undertakes new and distinct enter- 
prises not declared in the charter, under a pretence that they 
are in furtherance of the declared design, the Courts will 
restrain them. The power to do acts and make contracts 
necessary to enable a corporation to answer the ends of its 
creation, like the express grants of power, is also to be strictly 
construed, and is limited by all the cases and by the general 
principles of all the books, with this qualification, that even 
for this purpose it cannot engage in any new and distinct 
enterprise, involving new risks to its stockholders, and not 
fairly within the terms of the original grant: 18th How.,. 
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341, 485; 2 Russ. & My., 480, 410; 4 Railway Cases, 499. 
7 Hare Chan. R., 114; 4 My. & Craig, 134; 1 Edwards, 
84; 22.N. Y., 274; 13 Eng. Law and Equity, 513; 4 Russ, 
562; 1 Black, (U.S.) 449. | The purchase of stock in another 
railroad company with intent to hold it, and especially, as is 
admitted by the answer in this case, with iutent to use the 
power thus acquired to secure an interest in the management, 
either for good or evil, of the road, seems to come exactly 
within the principles which we have deduced from an un- 
broken series of decisions both in England and this country, 

If the Central Railroad Company may lawfully buy twelve 
thousand three hundred and eighty-three shares in this road, 
it may lawfully buy all the shares, become the owner of the 
road, and thus, without any grant from the State of Georgia, 
this company may have power to manage and maintain two 
railroads from Savannah to the interior of the State. Nay, 
the same principles precisely which would derive from its 
charter this power, would authorize it to become the owner 
of every railroad in the State, and of every other corporation 
and enterprise in the State,.the management of which may 
in any way affect the interest of the Central Railroad Com- 
pany. We do not think the stockholders of the Central 
Railroad Company, by their subscription, bound themselves to 
any such indefinite and unlimited enterprise. They contracted 
to give to the majority of the stockholders a control over 
their funds, for the purpose of making and keeping up and 
using a railroad from Savannah to Macon, and the apprepri- 
ations of the capital, or credit, or funds of the company in 
any other enterprise, against the consent of any of the stock- 
holders, is a violation of the rights of those stockholders, and 
a Court of Equity will restrain the company from such an 
act. 
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6. Thus far we have considered this question solely in . 


reference to the right of a stockholder to insist upon it that 
the company shall not violate his rights by compelling him, 
against his will, to become a partner in an enterprise not 
contemplated in the contract. But the stockholder has a 
right to insist upon it, that the funds of the company, in 
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which he has an undivided interest, shall not be used in vio- 
‘Jation of the public policy of the State. He does not stand 
like a mere citizen on his rights asa citizen. He is one of 
the owners of the funds, property and credit of the incorpo- 
ration. Its corporate privileges belong to him; at least 
he has a legal and pecuniary interest in them, and he has a 
right to refuse to allow them to be used against public policy, 
and to protect them against the danger of forfeiture by their 
uses contrary to that policy. It is, therefore, a pertinent 
question in this case whether it is or is not contrary to public 
policy that the Central Railroad Company shall be permitted 
to obtain such an interest in the Atlantic and Gulf Railroad 
as is contemplated by this purchase. All experience has 
shown that large accumulations of property, in hands likely 
to keep it intact for a long period, are dangerous to the pub- 
lic weal. Having perpetual succession, any kind of a corpo- 
ration has peculiar facilities for such accumulation, and most 
governments have found it necessary to exercise great caution 
in their grants of corporate powers. Even religious corpora- 
tions professing, and in the main, truly, nothing but the gen- 
eral good, have proven obnoxious to this objection, so that 
in England it was long ago found necessary to restrict them 
in their powers of acquiring real estate. Freed, as such 
bodies are, from the sure bound to the schemes of individuals— 
the grave—they are able to add field to field, and power to 
power, until they become entirely too strong for that society 
which is made up of those whose plans are limited by a single 
life. 

There is, too, in this country, a reason for strictly constru- 
ing charters, and for confining corporations to their powers, 
that does not exist in any other. Under other forms of gov- 
ernment, if a charter be found to have privileges which prove 
dangerous, it is in the power of the State to alter or repeal 
the charter. But getting their grants, as most of our corpo- 
rations do, from the State, they are held to be contracts, and 
it is not in the power of the State, under the Constitution of 
the United States, materially to interfere with the grant 
however improvident or unwise it may prove to have been. 
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For these reasons it has, in this country as well as in England, 
ever been considered the very highest public policy to keep 
a strict watch upon corporations, to confine them within their 
appointed bounds, and especially to guard against the aceu- 
mulation of large interests under their control. Without 
doubt much of the prosperity of this country is due to the 
large number of corporations which have been created, and 
especially have we to be thankful for the good effected by 
railroad companies. But I am strongly impressed with the 
conviction, that much of their success in developing the 
resources of the country is due to the very jealousy which has 
ever held them strictly to their charters, and has constantly 
been careful to prevent an undue accumulation of interests 
under one management. The certainty that each stock- 
holder has, that his funds will be applied to known and 
declared purposes, have made them favorite investments for 
prudent men, whilst the rivalry which opposing interests 
engender begets an energy, economy, skill and enterprise that 
have had much to do with the remarkable progress which 
such enterprises have made. A colossal enterprise, assured 
of handsome dividends by the possession of a monopoly, may 
well rest upon its position, knowing that however the country 
may suffer from its exactions, its own profits are secure. It 
is the rivalry of opposing interests, the struggle for success, 
nay, even for life, with dangerous opposition, that gives life, 
enterprise and success to railroads as to other human under- 
taking. It has been the conflict with thirty State lines, each 
with its opposing interests, and with numerous seaboard cities, 
each seeking to attract the rich outpourings from the great 
interior that has begotten the mighty net work of iron which 
interlaces our extensive territory, and I am convinced that 
there is no public policy more striking than that which, whilst 
it fosters every such undertaking, is yet careful ever to keep 
in view the danger of a monopoly, and the good effect of 
rivalry and conflict between different companies. The Cen- 
tral Railroad is, and has long been, the pride of Georgia. 
The skill, energy and prudence with which its affairs have 
been managed, reflect great credit upon the men who have 
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had these affairs in their control, and the State may well be 

rateful for the success that has followed. Yet, we cannot 
but think it would be a measure fraught with great public 
evil to give to that company permission to control and man- 
its great rival, the Atlantic and Gulf Road. 

Already has the State empowered the Central Company 
to control the Waynesborough, the Southwestern, and the 
Eatonton and Muscogee Roads, making its whole line about 
six hundred miles in length. But all these are feeding roads 
of the line from Macon to Savannah, and there is no rivalry 
between them. The Atlantic and Gulf Railroad has also 
Savannah for its eastern terminus, whilst its western end 
strikes the Flint River at Bainbridge, and, connected thus 
with the Chattahoochee, it opens an active-and effective com- 
petition with the Central and Southwestern Railroads for the 
trade of our great cotton region. Indeed the admitted facts 
of this answer show that the very object of the contem- 
plated purchase, the sole motive which prompts it, is to pre- 
vent the ruinous competition which the Gulf Road has 
‘already entered into for the freights of the Flint and Chat- 
tahoochee regions. 

Even a petty tradesman cannot legally bind another not 
to carry on a particular business over any large extent of 
territory ; and here is a contract, the object of which is un- 
blushingly avowed to be to so get control of the Atlantic 
and Gulf Road, as that its present mode of carrying freights 
at low rates, shall cease, and the very object of the Legisla- 
ture in granting the charter, and becoming itself a large 
stockholder, be thwarted. 

As a matter of course if the power to make this contract 
was granted in the charter, the public policy of such a grant 
would not be a matter for the consideration of the Courts; 
but, as we are clear there is no such grant, we mention it as 
an additional reason why the rules for the strict construction 
of the charter should be adhered to, and the Courts should 
be prompt to lend their aid to the complainants, who, as they 
are stockholders in these roads, have a right to insist upon it 
that funds and credit in which they have an interest shall 
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not be used to the detriment of the public interests and jn 
violation of the plain policy of the State. See cases quoted 
above, as to the rights of a corporation and the authority of 
even a single stockholder to interfere and restrain the com- 
pany. : 

7. But it was said in the argument that the Legislature 
has plainly indicated, by its enactments, that the Central 
Railroad Company may acquire an interest in the manage- 
ment of the Atlantic and Gulf Railroad. By the Act of 
~ 1852, the Central Railroad was clothed with power to lease 
several railroads by name as well as any other road that 
might “connect” with the Central; and by the Act of 1863 
authority was given to the Central and Atlantic and Gulf, 
to connect their tracks at the city of Savannah. To this it 
may, in the first place, be replied, that any such power, 
though expressly granted, does not bind any of the stock- 
holders who do not consent to it. Each stockholder has 
rights in the nature of contract, rights in the limitations, as 
well as in the grants to the corporation, and even the Legis- 
lative will cannot, under the Constitution of the United 
States, impair those contract rights by making him, against 
his will, an adventurer in an enterprise not contemplated by 
the original charter. See the cases above. But under the 
rules which we have referred to for the construction of char- 
tered rights, that they must be construed strictly, not carried 
beyond the express words of the Act, that ambiguous words 
are to be construed against the company and nothing to 
be taken by implication or intendment, even the right to 
lease would not give the right to buy or to become perma- 
nently interested in a road by the purchase of its stock. The 
two enterprises are wholly different in their nature and in 
their risks, and a stockholder might well consent to one and 
refuse to consent to the other. Nor is it fair to give to the 
language of the Act of 1852 such a meaning as to include 
within its provisions the Atlantic and Gulf Road, even though 
the Act allowing the Central and that road to connect be 
a valid Act under the Constitution of 1868. The words of 
the Act of 1852 are ‘other connecting roads,” and this after 
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specifying by name, the Southwestern, Waynesborough and 
Eatonton Roads. These roads are feeders to the Central Road, 
their interests are in harmony, and both the public and the 
stockholders of each road are interested in their acting in 
concert. But the Atlantic and Gulf Road is a rival of the 
Central. Each terminating at the seabord, they penetrate, at 
their extremities, and by their connections, the distant South- 
west, and it is the very life of the traffic and travel of that 
region, that these two great enterprises shall compete with 
each other for the public patronage. 

But again, the Act of 1863 was passed during the war for 
a special purpose, avowed in the Act itself, and, whether 
avowed or not, plainly for the purpose of aiding in the war 
against the United States, and by the express terms of the 
Constitution of 1868, is void: Art. IT., see. 3d, Const. 1868. 
I only allude to the technical illegality of this Act asa reply 
to the claim which is attempted to be set up under it, when 
nobody pretends that such a consequence ever for a moment 
entered into the minds of those who passed it. All that is 
pretended is, that by allowing “the connection” the Legis- 
lature has placed the road on a footing with those roads 
which the Central Railroad may lease, though it is not even 
contended that it was the intent of the Legislature, by this 
Act, togrant any such privilege to the Central Railroad. To 
one technical, literal argument, we reply the other, that the 
Act upon its face is void, as being in aid of the war against 
the United States. One word more upon this same branch 
of the subject. These grants of the right to lease, imply the 
assent of the road that is leased, and to draw from such a 
power, to-wit: a power to control a road with its assent— 
the assent, it must be remembered, of every one of its stock- 
holders—a right to control it by purchasing a majority of its 
stock, is an implication of a right to the injury of the others, 
in the very teeth of the settled rules for the construction of 
such grants, which, as we have abundantly shown, has been 
universally adopted by the Courts, both of England and 
America. 
8. But it is contended this bill comes too late—that the 
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contract was consummated before the bill was filed, and that 
the city of Savannah is not bound to take notice of the want 
of power in this company to make this contract. As to the 
Southwestern Railroad, the city is, as appears by the sale 
itself, a stockholder in that road. It appears also by the 
answers, that the Mayor of the city of Savannah, who signs 
this contract, is a large stockholder in the Central Railroad, 
And it is a further fact that the city of Savannah, as appears 
by the charter of the Central Railroad, was one of the corpo- 
rators of that road: Prince’s Digest, 300. If it were neces- 
sary to bring home notice to the city of this want of power, 
the evidence of notice is technically conclusive. 

But if this contract is illegal, on account of public policy, 
notice is not necessary, since it is a settled rule that in such 
cases no person can be innocent, as everybody must be pre- 
sumed to know the law: Code, sec. 7. 

We do not discuss the other position bearing upon this 
question of notice, to-wit: that by our law all Acts of the 
Legislature are public Acts, (Act of 1819; Prince, 215; Code, 
section 3762,) because we deem it unnecessary in this case, it 
being plain from the record, that the city of Savannah had° 
notice in law of the powers of these companies. 


Brown, C. J., concurring. 


For the purpose of laying, building, and making a Rail- 
road conmunication from the city of Savannah to the interior 
of the State, a company was incorporated -by the name and 
style of the Central Railroad and Banking Company of 
Georgia, with power to have, purchase, receive, possess, 
enjoy and retain, to them and their successors, lands, rents, 
tenements, hereditaments, goods, chattels and effects, of what- 
soever kind, nature or quality, the same may be; and the 
same to sell, grant, demise, alien or disposeof. The exclusive 
right to construct, keep up and usea railroad between the 
city of Savannah and the city of Macon, together with bank- 
ing privileges was granted to said company. But this exclu- 
sive right and the banking privileges, are only given for 
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twenty-five years, “to be computed from the time fixed by 
this Act for the completion of the works authorized by this 
Act—the Act of 14th December, 1835. “Provided, neverthe- 


less, that the Central Railroad and Banking Company of 


Georgia, shall after the lapse of said twenty-five years, be 
and remain incorporate and vested as to their own works, 
with all the estates, rights, powers and privileges by this Act 
granted and secured.” Eight years is allowed by this Act for 
the building and completion of the Road. It follows there- 
fore, that the exclusive right to keep up a railroad between 
the two cities, and the banking privileges, expired on the 
14th of December, 1868 ; after which time the company re- 
mains incorporate with the privileges and rights granted by 
the charter, “as to their works” only ; and have no power to 
purchase or hold real or personal estate beyond what is neces- 
sary to keep up and maintain and successfully work a rail- 
road between said cities; and, as is provided in another part 
of the charter, to purchase and hold such real estate as shall 
have been bona fide mortgaged to it as security, or conveyed 
to it in satisfaction of debts previously contracted in the 
course of its dealings, or purchased at sales upon judgements 
which shall have been obtained for such debts. 

The Southwestern Railroad Company is chartered “ for 
the purpose of constructing a railroad connection between the 
city of Macon and the navigable waters of the Gulf of Mex- 
ico,” and it is declared that “they shall confine their efforts 
and enterprise to the building” of this road. 

I hold that, under these charters, neither the Central Rail- 
road and Banking Company nor the Southwestern Railroad 
Company has power to purchase stock in any other railroad 
company, and as such purchase is beyond the power of either 
company and endangers its charter, any stockholder of either 
company has the right to file his bill in Chancery to restrain 
and enjoin any such purchase at any time before it has been 
fully consummated by the transfer of the stock to the com- 
pany and the payment of the consideration therefor, as 
against any vendor having actual notice of the provisions of 
the charter of the company. And in this case I hold that 
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the city of Savannah, which was a corporator in the original 
charter of this company, had actual notice of the provisions 
of the charters of these companies. and of the limits imposed 
by their charters upon their right to purchase. 

The amended charter of the Central Railroad and Banking 
Company, section 3, provided that books of subscription to 
the stock of said company shall again be opened at such time 
and places as shall be appointed by the corporation of Sa- 
vannah, and shall remain open at each place for the space of 
two days, giving at least thirty days’ notice in the gazettes 
of Savannah, Macon and Milledgeville. It appears, there- 
fore, that the corporation of Savannah was the agent appoint- 
by the State to organize this company by opening the books 
of subscription for its capital stock ; and it also appears by 
the reports before us, as part of the papers in this case, that his 
Honor, the Mayor of the city, was a stockholder in the com- 
pany toa large amount at the time of the sale in question. 
I think it fair, therefore, to say that the city is chargeable 
with actual notice of the provisions of this charter, and of 
the limitations which existed upon its powers to make this 
purchase. 

The city is also chargeable with like notice in the case of 
the Southwestern Railroad Company, as she was a stock- 
holder in that company, and one share of its stock is included 
in the sale. Indeed I understand it to be a general principle 
of law, that a railroad company, without express authority 
given by the Legislature to make’the purchase, can not pur- 
chase stock in another railroad company: Angel & Ames 
on Corp., 392; Redfield, vol. 1, page 143, note; 12 Beavan, 
339. A corporation is not permitted to apply the funds of 
the company to objects other than those distinctly defined by 
its charter, or by Act of the Legislature, no matter how ben- 
eficial the misapplication might be to the company or to in- 
vidual stockholders: 3 Eng. L. & E. Reps., 150; 16 do., 
182; 73 Eng. Com. L., 73. The same principle is fully 
recognized and confirmed in the American cases: See Wood- 
bury & Minot, 106; 24 Conn., 162; and 21 How. Reps., 
442. 
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‘In the latter case the Supreme Court of the United States 
unanimously held that: When two separate corporations 
were created to make railroads, they had no right to unite 
and conduct their business under one management; nor had 
they a right to establish a steamboat line to run in connec- 
tion with the railroads, and that notes given for the purchase 
of the steamboat can not be recovered upon. This authority 
of the highest judicial tribunal in this country is in point. 
If arailroad company has the power, without express au- 
thority conferred in its charter, or by statute, to purchase a 
single share of the capital stock of another railroad company, 
it has the like power to purchase all the shares of the capital 
stock of the other company, and take complete control of and 
manage the affairs of the company whose stock it has pur- 
chased, in connection with its own, which power is expressly 
denied by this decision of the Supreme Court. 

I take it to be a well established principle in this Court,. 
that statutes made in favor of corporations or particular per- 
sons in derogation of common right, are to be construed 
strictly, and that care should be taken not to extend them 
beyond their eapress words, or their clear import: 7 Ga., 221. 
In this case Warner, J., delivering the opinion of the Court, 
says: “A corporation is an artificial being, invisible, in- 
tangible, and existing only in contemplation of law. Being 
the mere creature of law, it possesses only those properties 
which the charter of its creation confers upon it, either ea- 
pressly or as incidental to its very existence.” In 5 Georgia, 
561, my learned associate lays down the same rule ably and 
forcibly. In 8 Georgia, 30, Judge Lumpkin lays down the 
rule that care should be taken not to extend such statutes be- 
yond their express words or their clear import. In 9 Georgia, 
221, Nesbit, Judge, says: “Grants of exclusive privileges to a 
corporation or an individual are to be strictly construed. The 
grantee takes nothing by implication, and the rule has been 
settled to extend thus far, to-wit: that any ambiguity in the 
terms of a contract between an individual or corporation and 
the public, in which exclusive privileges are granted, must 
operate in favor of the public, and against the individual or 
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the corporation.” I might extend quotations from the rul- 
ings of this Court of like import, but I deem it unneces. 
sary. It will not be denied that the charter of the Central 
Railroad and Banking Company is a contract between the 
corporation and the public. And the authorities above quoted 
settle the question that it can take nothing by implication, 
that care should be taken not to extend its powers beyond 
their express words, or their clear import, and that it has only 
such powers as the charter of its creation confers upon it, 
either expressly or as incidental to its very existence. I refer 
only to the charter of the Central Railroad and Banking Com- 
pany, because it is admitted on all sides that its charter is 
more favorable to the plaintiffs in error than the charter of 
the Southwestern Railroad Company. If the power to pur- 
chase does not exist in the first named company, their case 
must fail. 

_ Now, it does seem to me that this case, viewed in the light 
of these well considered authorities, is not even doubtful. 
The powers given to this company are expressly declared, by 
its charter, to be for the purpose of laying, building, and 
making a railroad connection from the city of Savannah to 
the interior of the State, and of maintaining thesame. And 
since the banking powers, and the exclusive right to have a 
railroad between Savannah and Macon, have expired by 
their own limitation, this is the only purpose of the charter. 
Its whole scope and extent, as it now exists, is to maintain 
and successfully work the railroad between said cities, and all 
the powers conferred by the charter are to be-construed strictly 
in reference to this object. The company remains ‘“ incor- 
porate” and vested, “as to their own works,” with the powers 
specified in the charter, except as above stated, and vested 
with those powers as to their own works only. 

By the Act of 1852, the Central Railroad is authorized to 
lease all railroads running in connection with it, or that may 
hereafter so run. And it was contended by the able counsel 
for the plaintiffs in error that this confers upon the Central 
Railroad Company the power to lease the Atlantic and Gulf 
Road, as a connection between them is authorized by the Act 
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of 1861. And it is insisted that by this Act the public policy 
of the State is declared in favor of the control of the Atlan- 
tic and Gulf Road by the Central, or that, at any rate, since 
the passage of the Act of 1861, such control is not in viola- 
tion of the public policy of the State. 

There are two replies to this. The first is that this record 
does not show thatany such connection has in fact been made, 
and it is not a matter, it would seem, of which the Court can 
take judicial notice. The second is that the Act of 1861 is 
not of force. That Act is entitled “An Act to authorize the 
connection of the railroad of the Savannah, Albany and Gulf 
Railroad Company, with the railroad of the Central Rail- 
road and Banking Company of Georgia, by a track running 
through or around the city of Savannah.” The preamble is 
in these words: ‘Whereas, there exists an absolute military 
necessity, at this time, to connect the aforesaid roads.” The 
body of the Act then authorizes this connection. Here noth- 
ing is left toinference. The State was conducting war against 
the Government of the United States, and it is declared on 
the face of the Act what is the object and only object of the 
connection. It was to meet an absolute military necessity 
which existed at that time. The 11th Article of the Consti- 
tution of this State, ratified in 1868, adopts all Acts passed 
by any legislative body sitting in this State as such, since the 
19th of January, 1861, including Irwin’s Code, etc., “except 
so much of said several statutes, Code and laws as may be 
inconsistent with the supreme law herein recognized, or may 
have been passed in aid of the late rebellion against the United 
States, or may be obsolete, or may refer to persons held in 
slavery, which excepted laws are inoperative and void.” Ar- 
gument is unnecessary. This Act is not adopted. On the 
contrary the Constitution declares it to be inoperative and 
void. There is therefore no Act in force authorizing a con- 
nection between said roads or between the Central Road and 
the Atlantic and Gulf Road, with which, I believe, theSavan- 
nah, Albany and Gulf, has been consolidated. 

Again I insist if the connection were legally authorized, 
that it does not come within the true intent or meaning of 
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the Act of 1852, authorizing the Central Road to lease al] 
roads running in connection with that road. The Atlantie 
and Gulf Road does not run in connection with the Central 
in the sense of this Act. On the contrary, it runs in opposi- 
tion to it, as a competitor for the freights and travel of a 
large section of country, and runs in a different direction, and 
through an entirely different part of the State. If the Act 
of 1852 can be fairly construed to embrace the Atlantic and 
Gulf Road, whenever a track is authorized to be laid be- 
tween the two roads, it embraces every other railroad in 
Georgia, as they all connect in that sense, and the Central 
Road has power to lease every road in the State, so soon as 
it has the means; and it can, by a sufficient increase of fare 
and freights, in sections where it has destroyed competition, 
soon possess itself of the necessary amount of funds. Such 
could not have been the intention of the Legislature in the 


passage of the Act. It follows that there is no public policy | 


of the State, recognizing the right or power of the Central 
Road to lease or otherwise control the Atlantic and Gulf 
Road. 

But on the contrary, the public policy of this State, as 
clearly shown by its legislation, is to encourage fair and just 
competition, between the different railroad companies of the 
State, and to discourage monopolies. The fact that the State 
granted a charter to the Atlantic and Gulf Road, and sub- 
scribed to its capital stock, thereby aiding in its construction, 
shows that it was the policy of the State, to open a thorough- 
fare across the southern part of her territory, for the benefit 
of the people of that and the southwestern section, and for 
the encouragement of fair and just competition with the roads 
already in existence, thereby securing to her people the trans- 
portation of their freights on just and reasonable terms. 

This public policy of the State is violated by the purchase 
by the Central and Southwestern Railroad Companies, of 
such quantities of the stock of the Atlantic and Gulf Road 
as will enable them, by the aid of other stockholders in their 
interest, to control that road, and destroy that just competi- 
tion which the legislation of the State, and her subscription 
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to the stock of the Atlantic and Gulf Road, was intended to 
secure and perpetuafe for the benefit of her people occupying 
a large extent of her territory, who would otherwise be left 
at the mercy of an over-shadowing corporation possessing the 
power to load them with .unjust burdens, to accumulate a 
large reserved fund, beyond just and liberal dividends to its 
stockholders, to be used in extending its control, by other 
like purchases, and making more complete its dominion over 
the government and people of the State. 

The State of Georgia having been made a party to this 
bill, and having appeared as such, has the right, as was 
insisted by her able and eloquent ooliinial Judge Lochrane, 
to object to the consummation of this purchase by the two 
railroad companies, plaintiffs in error, which has been at- 
tempted in violation of both her public policy and their 
charters. 

It was urged with great zeal by counsel for plaintiffs in 
error, that a ruling against the right of these companies to 
make this purchase, would be productive of great mischief, 
as they have indorsed the bonds of other railroad companies 
to a large amount to aid in the construction of lines to run 
in connection with them, and that such a ruling as we now 
make, would render the indorsement void. Were that even 
so, it is no sufficient reason why we should not faithfully 
administer the law, as we find it. But such is not my under- 
standing. 

Those vailvond bonds are usually payable to bearer, trans- 
ferable on delivery, like a promissory note, and are due at 
some distant day in the future. They are therefore pre- 
sumed to be given for a valuable consideration. And as it 
is presumed till the contrary is shown that every corpora- 
tion, as well as natural person, discharges its legal duties, 
and confines itself within the scope of its legitimate powers, 
I am of opinion that a bona fide purchase of a bond, issued 
and indorsed as aforesaid, would have a legal right to compel 
the corporation by which it is indorsed, to pay the coupons 
as they became due, and the face of the bond at maturity. 
The corporation would not be allowed in this way to take 
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advantage of its own wrong, to the injury of a bona fide pur. 
chaser, who took the bond without actual notice of the fact 
that the corporation transcended its authority. In the case 
in 21st Howard, where the consolidated companies were held 
not to be liable for the notes given for the steamboat pur- 
chased by them, in violation of their charters, it appears in 
the statement of the case, that the assignee of the notes who 
brought the suit, took them with notice. 

Iam equally well satisfied that any stockholder of the 
company would have a right to file his bill to enjoin the 
indorsement of the bonds of another company when not 
authorised by the charter, or that the State, after the unau- 
thorised indorsement is made, might proceed to forfeit the 
charter on account of its violation by the company. But if 
the stockholder acquiesces in the action of the company, till 
the bonds have been indorsed by the officers of the company, 
by authority of the board of directors, and have gone into 
circulation, and are in the hands of bona fide holders without 
actual notice, he will not then be heard, and the company 
will be estopped from denying the legality of its own act and 
will be held liable. 

In conclusion, I will remark that the powers and liabili- 
ties of a corporation are fixed by its charter: Code, section 
1670. A corporation can only purchase and hold such prop- 
perty, real and personal, as is “necessary to the purpose of its 
organization,” and it can only do such acts. as are necessary 
for the legitimate execution of this purpose: Code, section 
1678. And a corporation forfeits its charter, by a wilful vio- 
lation of any of the essential conditions on which it is granted: 
Code, section 1684. 

In my opinion, the purchase, which is the subject-matter 
of this investigation, is not within the legitimate scope of 
the powers conferred upon these corporations, and is not 
necessary to the purpose of their organization. And as the 
city of Savannah had actual notice of the extent of their 
powers, under their respective charters, the purchase being 
illegal and in violation of their charters, she has no right to 
insist upon its consummation. 
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When the stock, of a corporation is taken, there is an im- 
plied contract between tlte corporation and each stockholder 
that the corporation will not violate the charter, and for any 
act done by the corporation in violation of the charter, the 
stockholder may call it to account in a Court of Equity: 2 
Russel and Mylne, 461; 13 Eng. Con. Ch. Reports, 131; 2 
R. & M., 470; 4 John Ch., 573; 1 Eng. Railway cases, 153, 

“154. And equity will interfere by injunction to restrain 
the violation of a charter, whether the violation is by mis- 
application of the funds of the corporation, or the exercise 
of ungranted powers: Redfield’s Railway Cases, 92, and 
notes ; Ibid, 474, 475, and notes; 1 L. Reg., 154; Eden on 
Injunctions, 338-9. 

I am therefore of the opinion that the judgment of the 
Court below, refusing to dissolve the injunction, is right and 
ought to be affirmed. 


WARNER, J., dissenting : 
| , 

This bill was filed by certain named stockholders in the 
Southwestern Railroad Company, and as stockholders in the 
Central Railroad and Banking Company, and as stockholders 
in the Atlantic and Gulf Railroad Company, who sued in 
their own right, as such stockholders, and as citizens of the 
State of Georgia, and as citizens of the city of Macon, in 
behalf of the citizens of the State, and in behalf of the citizens 
of Macon, praying an injunction to restrain the sale of twelve 
thousand three hundred and eighty-three shares of the capital 
stock of the Atlantic and Gulf Railroad Company, owned and 
held by the city of Savannah, to the Southwestern and Cen- 
tral Railroad Companies. The individual stockholders in 
said companies have the right to sue in a Court of Equity, in 
behalf of themselves, as such stockholders for an alleged vio- 
lation of the charters of their respective companies, but have 
not the right to sue as citizens in behalf of the people of the 
State, or in behalf of the city of Macon; when the State is. 
a stockholder in a railroad corporation, and is made a party 
to the suit, she occupies the same position as any other pri-- 
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vate stockholder, as to her rights and privileges in that suit. 
By the amended charter of the Central Railroad ‘and Bank. 
ing Company it is declared that the said company, by its 
corporate name, “shall be, and are hereby, made capable and 
able in law, to have, purchase, receive, possess, enjoy and re- 
tain to them and their successors, lands, rents, tenements, 
hereditaments, goods, chattels and effects, of whatsoever kind, 
nature or quality the same may be, and the same to sell, 
grant, demise, alien, or dispose of ; Provided, that said incor- 
poration shall not purchase and hold more real estate than 


may be necessary and proper for the purpose of laying, build- 


ing and sustaining said railroad,” etc. The proviso to the 
_ 21st section of the amended charter secures to the company, 
‘after the lapse of twenty-five years and after the termination 
of their exclusive right to keep and use the railroad between 
Macon and Savannah, not only their own works, but all the 
estates, rights, powers and privileges by that Act granted and 
secured, except the exclusive right to run the railroad and the 
banking privileges granted. Under the plenary power granted 
by the charter of the Central Railroad and Banking Company 
to purchase goods, chattels and effects, of whatsoever kind, na- 
ture or quality the same may be, said company had the legal 
capacity to purchase from the city of Savannah the shares of 
stock in the record mentioned, and to enjoy the same, the city 
of Savannah being the legal owner thereof at the time of 
such purchase and sale; and although the Southwestern Rail- 
road Company, one of the joint purchasers of the stock, may 
not have had the legal capacity under its-charter to make 
such purchase, still, as the Central Railroad and Banking 
Company did have the legal capacity to make such purchase, 
the sale of the stock was a legal and valid sale. If the stock 
so purchased was purchased for the purpose of controlling the 
Atlantic and Gulf Railroad, as is charged in complainants’ 
bill (which is positively denied by the defendants’ answer,) 
still it is difficult to perceive in what manner that purchase 
would contravene the general policy of the State, in view of 
the previous legislation thereof, in regard to the Central 
Railroad and Banking Company. By an Act passed in 1852, 
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that company is specially authorized ‘to lease, and work for 
such time and on:such terms as may be agreed on by the 
parties interested, the Augusta and Waynesborough Railroad, 
the Milledgeville and Gordon Railroad, the Eatonton Branch 
Railroad, the Southwestern Railroad, and such other rail- 
roads as now connect, or may hereafter connect with the Cen- 
tral Railroad, and to collect by suit or otherwise, the fares of 
travel and the charges of transportation on railroads so 
leased.” The second section of that Act gives power and 
authority to the Board of Directors of the several railroad 
companies which now connect, or may hereafter connect, with 
the Central Railroad, to lease the same to the latter company. 

By an Act passed in 1861, the Central Railroad and Bank- 
ing Company are authorised to connect that road with the 
Gulf Railroad; and, therefore, under the authority granted 
by the Act of 1852, might lease the same, and obtain the 
control of the road in that way—which clearly demonstrates 
that it was not the policy of the State, (as manifested by the 
two Acts last mentioned,) to prevent or to prohibit the Central 
Railroad and Banking Company from having the control of 
the respective railroads which then connected with that road, 
or thereafter might connect with it, on such terms as might 
be agreed on by the parties interested in such connecting 
railroads, If the Act of 17th December, 1861, is void, the 
Act of 11th December, 1861, which authorised the two roads 
to connect, is not, so far as appears on'the face thereof. The 
purchase of the shares of stock mentioned in the record by 
the Central Railroad, from the city of Savannah, in the At- 
lantic and Gulf Railroad, (the same being less than a major- 
ity of the stock,) would not enable the Central Railroad to 
control the Atlantic and Gulf Road, near as effectually as if it 
had leased it, and yet it is not against the declared policy of 
the State for the Central Railroad to exercise control over 
the Atlantic and Gulf Railroad by leasing and working it, 
and collecting the fares of travel and the charges of transpor- 
tation thereon, but is entirely consistent therewith. 

After a careful examination of the entire record in this case, 
I have not been able to discover the injury which the com- 
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plaining stockholders have sustained, or are likely to sustain, 
in consequence of the purchase of the stock in the Atlantic and 
Gulf Railroad by the Central Railroad and Banking Company 
from the city of Savannah. They have no right to complain 
in behalf of any other persons, either natural or artificial, 
Their complaint must be confined to themselves as stockhold- 
ers in the company, and to such other stockholders thereof as 
may choose to come in and be made parties as such stock- 
holders, and to no other persons; Considering their complaint 
as stockholders in the particular roads named, as alleged and 
set forth in their bill and the answer of the defendants there- 
to, I am of the opinion that the injunction, restraining the 
sale of the stock by the city of Savannah to the Central Rail- 
road and Banking Company, should have been dissolved by 
the Court. below, on the ground that this last named com- 
pany had the legal capacity to purchase the stock under its 
charter, and that’ the city of Savannah had the legal right as 
well as the legal capacity to sell the same. 





The ORDINARY OF Briss County, plaintiff in error, vs. the 
CENTRAL RAILROAD AND BANKING CoMPANY éf. al., 
defendants in error. 


By the charters of certain railroad companies they are authorized “ to 
purchase and hold all real estate that may be necessary and proper, 
for the purpose of laying, building and sustaining’’ said railroads; 
and when it is declared in said charters, ‘‘that the said railroads, and 
the appurtenances of the same, shall not be subjected to be taxed 
higher than one-half of one per cent. upon their annual nett income, 
and no municipal, or other corporation, shall have power to tax the 
stock of said companies, but may tax any property, real or personal, 
of said companies, within the jurisdiction of said corporation, in the 
ratio of taxation of like property ’: Held. that all the property of said 
companies, that is necessary and proper, for the purpose of laying, 
building, and sustaining said railroads, constitutes a part of the 
capital stock of said companies, and is not liable to be taxed in any 
other manner than is specified in their respective charters ; but that 
any other property owned by said companies, which is not necessury 
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and proper. for the purpose of laying, building and sustaining said 
roads, and not appertaining thereto, may be taxed by the county, or 
other corporation, in the ratio of taxation of like property. 
Held, further, that the property of the respective railroad companies 
specified in the record, is not liable to be taxed by the county of Bibb, 
except lot number two, in block seventy-eight; and that the Court be- 
low erred in holding, and deciding, that the said lot number two, in 
block seventy-eight, was exempt from taxation by the county. 


Taxation of Railroad property. Decided by Judge Coxe. 
Chambers. Bibb County. October, 1869. 


The Ordinary of Bibb county endeavored to levy a tax 
upon the property of the railroad companies having their 
termini in Macon. His right to do so was denied by the 
companies, The Southwestern Railroad Company and the 
Central Railroad and Banking Company agreed to submit 
the facts to Judge Cole and let him decide between them, 
reserving the right to review his decision by writ of er- 
ror to this Court. The following facts were agreed upon 
and delivered to the Judge: The property of the South- 
western Railroad Company in said county consists of its track, 
its office for the transaction of the company’s business, and 
connected therewith is the freight depot and warehouse, a 
round-house, where engines are kept when not in use, and 
connected therewith is a workshop used by the company 
solely, for the purpose of repairing and keeping in safe and 
complete running order the cars, engines and machinery used 
and employed upon its line of road. When there is not 
enough repairing on hand to keep the company’s mechanics 
employed, new work, such as the wood-work of passenger 
and freight cars, for use on said railroad, is manufactured. 
This work-shop consists of a wood and carpenters’ shop, 
where repairs are made on the wood-work of cars and en- 
gines, a blacksmith shop, where repairs are made on the iron- 
work of cars, engines and machinery used upon said railroad, 
a foundry-shed, where brasses or brass castings used in re- 
pairing cars and engines used upon said railroad are cast, 
and a paint-shop where cars and engines used on said rail- 
road are painted after being repaired; all theseare connected 
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with the main line of said railroad by tracks running into 
said work-shops. Besides these, it owns lots Nos. 2 and 8, 
in blocks 78 and 89, in Macon, which said company has pur- 
chased for the purpose of erecting thereon their work-shops, 
that being a more eligible site hain the one now occupied by 
said shops, and said company intends to remove them to said 
lots. 

As yet said Nos. 2 and 8 are not used for railroad purpo- 
ses except that on No. 2 is a house used for keeping oil anda 
privy for the use of the employees of said railroad company, 

The amendment of the charter of the Southwestern Rail- 
road Company, authorising an increase of its capital stock 
beyond $3,500,000 00, assented to on the 10th of December, 
1860, was never accepted by the company and the company 
never issued any stock under said Act. 

The Central Railroad and Banking Company has recently 
bought certain lots in Macon at the foot of Mulberry street, 
between Fifth and Sixth streets for the purpose of changing 
the location of its track and erecting upon them a depot and 

transferring its depot from the east to the west side of Ocmul- 
- geeriver. Said purchase was necessary to get the right of, 
way, for change of locatiow of roadbed and to obtain ground 
upon which to erect its depot and warehouses, and consists of 
Nos. 1, 7 and 8, in square 5; No. 2 and parts of Nos. 7 and 
8 in square 16; Court-house square; Nos. 3, 4 and 7 in 
square 25; Nos. 1, 2, 6 and 8, and parts of Nos. 3 and 4 in 
square 36; part of No. 5 in square 45; Nos. 1, 2, 6 in square 
56; all marked upon a map of the city exhibited, and through 
which it is proposed to run said Central Railroad. 

The general passenger depot in Macon is used by all the 
railroads centering in Macon, and exclusively for railroad 
purposes, 7. ¢., for the arrival oil departure of trains, waiting 
rooms for passengers, offices for the sale of tickets and rooms 
for the safe-keeping of unclaimed baggage. There is in this 
building a second story, in which is a large room built for 
an eating room for passengers ; but it is not nor has been for 
eight years used for that purpose nor otherwise than as sleep- 
ing rooms for some of the employees of said railroads. 
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The Southwestern Railroad Company and the Central 
Railroad and Banking Company have paid to the State a 
tax of one-half of one per cent. upon their nett annual 
incomes for the years for which said Ordinary now claims 
the right to tax said property for county purposes. 

Judge Cole was to decide whether said property or any of 
it could, under the charters and the laws of the State, be 
taxed for county purposes, and whether said railroad compa- 
nies, or either of them, were liable for any other tax-than the 
one-half of one per cent. upon their annual incomes paid as 
aforesaid, and if any of the property was so taxable, to specify 
which it was. 

The Macon and Brunswick Railroad Company, the Macon 
and Western Railroad Company and the Macon and Augusta 
Railroad Company, concentering in Macon with said other 
railroads, being interested in the question and the Ordinary 
consenting, were made by consent parties-to said submission, 
but did not specify what property they owned in said county. 

Judge Cole decided the tracks of the roads, their water- 
stations and wood-stations, bridges, cars and engines, their 
warehouses, yards and places for loading and unloading their 
cars, the general passenger depot, wood-shops and round- 
houses and all their buildings and shops, now used by them, 
were exempt from said county tax because they were neces- 
sary and proper for sustaining said railroads. He further 


held that such of their real estate as was not improved and 


in use was/subject to be taxed under the general tax laws 
until it was improved and used for railroad purposes; but 
that said number two in block seventy-eight was used for 
purposes necessary for sustaining said Southwestern Railroad 
and was not liable to such county tax. 

The Ordinary assigns as error so much of said decision as 
exempts from county taxes the Machine Shops and Round 
Houses, and said No. 2, in block 78, and holds that the real 
estate of said railroad companies in said county may be taxed 
for county purposes only so long as it is unimproved and not 
used for railroad purposes, In the same bill of exceptions, 
said railroad companies assign as error so much of said de- 
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cision as holds that the lots bought exclusively for the pur. 
pose of using them for depots, water stations, and other like 
uses and necessary railroad purposes, are subject to said tax- 
ation until they be improved and used for railroad purposes, 


S. Hunter, O. A. LocHRANE, for the Ordinary. 


WaittLe & Gustin, Lyon, DEGRAFFENREID & Irvin, 
LawTon, for the Railroad Companies. 


WARNER, J. 


-The Court in this case is unanimous in its judgment in 
reversing the judgment of the Court below, but for different 
reasons. I shall state the grounds upon which my own 


judgment is based. The charters of the respective railroad 


companies authorise them “to purchase and hold all real 
estate that may be necessary and proper for the purpose of 
laying, building and sustaining said railroads, and that the 
said railroads and the appurtenances of the same, shall not 
be subject to be taxed higher than one-half of one per cent. 
upon their annual nett income, and no municipal or other 
corporation shall have power to tax the stock of said compa- 
nies, but may tax any property real and personal of said 
companies within the jurisdiction of said corporation, in the 
ratio of taxation of like property.” What is the “stock” 
of said railroad companies? Bouvier defines stock to be, 
“the capital of corporations; this is usually divided into 
shares of a definite value, as one hundred dollars, fifty dol- 
lars, per share.” 2d Bouvier’s Law Dictionary, 531. The 
stock of these companies then consists of their capital invest- 
ed in such property as may be necessary and proper for con- 
ducting the business for which they were chartered. AZ the 
property of these companies that is necessary and proper, for 
the purpose of laying, building and sustaining their respec- 
tive railroads, constitutes a part of the capital stock of said 
companies, and is not liable to be taxed in any other manner 
than is specified in their respective charters. Any other pro- 
perty owned by said companies, which is not necessary and 
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proper for the laying, building and sustaining said railroads, 
and not necessarily appertaining thereto for that purpose may 
be taxed by the county, or other corporation, in the same 
ratio of taxation of like property. The companies cannot be 
taxed twice on their capital stock employed in conducting 
the legitimate and necessary business thereof under their re- 
spective charters, once by the State, and then by the coun- 
ties, or other corporations ; for it is expressly stipulated in 
their contract with the State, that they shall not be taxed 
higher than one-half of one per cent. on their annual nett in- 
come, and that no municipal, or other corporation, shall have 
power to tax the stock of said companies. If they pay to the 
State the stipulated tax on their nett annual income arising 
from the use of their capital stock, and then be required to pay 
a county or corporation tax upon the property necessarily 
used and employed asa part of their capital stock, which 
produces their nett annual income, then, practically, they are 
taxed twice, which, in my judgment, would be a violation of 
their respective charters. 

The judgment of this Court, upon the statement of facts 
contained in the record, is that the property of the respective 
companies specified therein, is not liable to be taxed by the 
county of Bibb, except lot number two, in block seventy- 
eight, and that the Court below erred in holding and de- 
ciding that lot number two, in block seventy-eight, was ex- 
empt from taxation by the county. 

Let the judgment of the Court below be reversed. 


McCay, J.. concurred as follows: 


1. By the laws of Georgii, as they now exist, no county 
tax can be collected upon any property not taxed by the 
State. 

2. When the State, in the grant of a charter to a railroad 
company, provided that the said railroad and its appurtenan- 
ces should not be taxed higher than one-half of one per cent. 
upon its nett income, the “railroad and appurtenances” men- 
tioned, fairly included not only the road and roadbed, but 
stations, tanks, wood-sheds, depots, engine houses, shops for 


\ 
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the construction and repair of its machinery, offices and 


other buildings and property necessary for the convenient. 


and successful construction and running’ of the road. 

3. In the charter of the Central Railroad, the State has 
expressly reserved the right to authorize municipal and other 
corporations (which includes counties) to tax for local pur- 
poses the property of said company, of any character, within 
the locality, at the same rates as taxes are assessed upon the 
property of natural persons; but though such a right is re- 
served to the State, it has not by any law nome as yet con- 
ferred on the counties. 

3. Real estate purchased by a railroad company, to beused 
as a locality on which to erect depots, and over which to lay 
a track, in pursuance of a contemplated change of depot site, 
does not become “property appurtenant,” until the change is 
actually made and the former site abandoned. 

4, When there is property of a railroad company in a 
county, subject to State and county tax, which is not returned 
to the proper tax receiver, it is the right and duty of the 
Ordinary to cause the collector to have the tax, both State 
and county assessed and collected. 


Browy, C. J ., concurred as follows: 


The charter of the Central Railroad and Banking Com- 
pany contains this provision : 

“That the said railroad and the appurtenances of the same, 
shall not be subject to be taxed higher than one-half of one 
per centum upon its annual nett income, and no municipal 


or other corporation shall have power to tax the stock of said 3 


company, but may tax any property, real or personal, of said 
company, within the jurisdiction of said corporation, in the 
ratio of taxation of like property.” 

It is insisted that this is a contract between the State and 
the company, which forever exempts the company from a 
higher tax than one-half of one per centum on its nett in- 
come, and that they are entitled to this perpetual exemption 
from taxation, no matter what may be the exigencies of the 
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State or the burdens of taxation upon her people. If this 
be so, it is certainly but just to hold the company to such 
art of the contract as is favorable to the public. 

While the State has relinquished her right of taxation 
over the road and its appurtenances, the company has ex- 
pressly agreed, on its part, that a municipal or other corpo- 
ration may tax any property, real or personal, of said com- 
pany, within its jurisdiction, in the ratio of taxation of like 


property. 


Now, it is argued that this provision only subjects to muni- - 


cipal taxation such property as the company may have pur- 
chased in payment of debts, and the like, which are not ap- 
purtenant‘to the road, and that this view is strengthened by 
the inhibition to tax the stock of the company, which it is in- 
sisted includes the road and its appurtenances. 

But if this view be correct, what use was there for the 
provision that a municipal or other corporation may tax any. 
property, real or personal, of said company? The State has 
not relinquished her power to tax any property the company 
may own, except the road and its appurtenances. Property 
purchas:d by the company in payment of a debt, not con- 
nected with the road, and not appurtenant to the road, being 
taxable by the State as other property, there could have been 
no doubt about the power of the State to authorize munici- 
pal corporations, also, to tax.it, and in that view of the case 
the provision in the charter, now under consideration, would 
have been surplusage and altogether useless, 

It is very evident that this langnage was intended, when 
inserted in the contract, to mean something. And I think 
it quite as evident that it does mean, that while the State 
may not tax the road~and its appurtenances more than one- 
half of one per centum on its nett incomes, the municipal 
corporations and county corporations, through which it runs, 
may tax any of its property, real or personal, in the ratio of 
taxation imposed on any other like property, that is, on any 
other real or personal property within the city or county, and 
subject to taxation by it. 

Treating the charter as a contract, and admitting, for the 
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purposes of this case, that the State may, by such contract, 
relinquish her power of taxation, it follows under a fair 
and just construction of the contract, that the State may tax 
all property of the company, except the road and its appurte- 
nances, and may authorise the counties, or other municipal 
corporations, through which the road runs, to tax any and 
all property of the road, including the roadbed, which is real 
property, as well as any personal property it may have, in 
any such county, in the same ratio with other real or personal 
property in the county, that is, if other real or personal prop- 
erty is taxed a certain per cent. ad valorem, the property of 
this company is subject to a like per cent. ad valorem, or if 
the tax on other property be specific, the like specific tax may 
be imposed on the property of the company. 

But while I have no doubt of the power of the Legislature 
to authorise the counties, and other municipal corporations 
through which the road runs, to impose such a tax, the ques- 
tion arises in this case, whether that power has been exercised 
as to any part of.the property of the company not subject toa 
State tax. And I am satisfied, after looking into the case 
carefully, that the Legislature has not conferred any such 
authority on the county of Bibb, or any other county. The 
county is only authorised to levy a per cent. on the State tax, 
Now, as the State is not authorised to levy a tax on the road 


or its appurtenances in Bibb county, and none such has been | 


levied, there is no State tax upon which the county can 
assess a per cent. If the Legislature should, at any time, 
confer the authority upon the county to assess a tax upon the 
property of the company within its limits, it will be neces- 
sary to provide some mode of assessing and collecting it other 
than the present mode of levying a per cent. upon the State 
tax. 

But I am satisfied that all property purchased in the 
county of Bibb, for the purpose of locating new depots, or 
for any other purpose, is subject to both State and county 
tax, till actually occupied by the road for such purpose. So 
soon as the new depot buildings are complete, and are occu- 
pied by the road as such, they will then be part of the appur- 
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tenances of the road, no longer subject to a State tax, and can 
only be taxed by the county in such manner as may be pre- 
scribed by the Legislature. And upon the removal to, and 
occupancy of, the new buildings by the road, the grounds 
occupied by the old depots and workshops, will become sub- 
ject to State and county tax. 

While we should not give too narrow a construction to the 
word “appurtenances,” it should receive a reasonable con- 
struction. The term embraces all the necessary depots, shops, 
and other buildings of the company, which are proper for 
the successful management of the road, together with such 
quantity of land as may be covered by or actually necessary 
for such use, but no more. 

The remarks made in reference to the Central Railroad do 
not apply to such other roads as have a clause in the charter 
exempting them from taxation beyond one half of one per 
cent. upon their nett incomes, without any such provision 
as is contained in the charter of the Central Railroad, re- 
serving the right of taxation to municipal or other corpora- 
tions—as the Georgia and Southwestern Roads, for instance 
—whose charters contain no such provision in favor of county 
or city taxation. 
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Joun L, Surru, plaintiff in error, vs. JosEpH BELK ef al., | 


executors, defendants in error. 


1. A note given in 1$66 in renewal of a former note, for a debt due prior 
to June, 1865, is a new contract, and is not embraced in the Act known 
as the Relief law of 1868. And it was not error in the Court below to 
order the pleas filed under the Relief Act stricken, if they do not con- 
tain matter good asa defense under the laws, applicable to contracts 
made since June, 1865. * 

2. The plea of tender in this case was insufficient under the law applica- 
ble to th case. 


Relief Act. Before Judge Jounson. Marion Superior 
Court. September Term, 1869. 


Joseph Belk et al., as executors of Joseph Belk, sued Smith 
upon his promissory notes, made the 26th of March, 1866, 
Smith pleaded that these notes “ were founded upon a con- 
tract for the payment of money made prior to the first day 
of June, 1865 ;” that he then owned property worth $33,225, 
upon the faith of which said credit was given; that of this 
property $20,000 was represented by slaves, since lost by 
emancipation ; that, at the close of the war, his property was 
worth but $7,033, and that the loss was “in consequence of 
the war and its termination ;” that “he tendered payment in 
the curreney of the country to plaintiff’s testator on or about 
the first of January, 1863, which was refused. For further 
plea, he said these notes were in renewal of a note by Smith 
due to testator prior to June, 1865, and testator, on or about 
the first of January, eighteen hundred and sixty-three, agreed 
that if Smith would raise Confederate treasury notes, he, tes- 
tator, would take them in payment of said note; and there- 
upon Smith, at great trouble and expense to himself, a few 
days afterwards, by the sale of his property, and by borrow- 
ing from his friends, raised the amount due on said old note, 
tendered it to testator, and he refused to accept it ; that after- 
wards he gave said renewal notes in ignorance of his rights 
under said tender. These pleas were demurred to, the de- 
murrer was sustained, and plaintiff had judgment. Smith 
assigns as error the sustaining Of said demurrer. 
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M. H. Buanrorp, E. W. MILuer, for plaintiff in error. 














B. B. Hr Ton, for defendants. 


Browy, C. J. 


1. A note given in 1866 in renewal of a former note for 
debt due prior to June, 1865, is a new contract, and is not 
embraced in the Act known as the Relief law of 1868. And 
it was not error in the Court below to order the pleas filed 
under the Relief Act stricken, if they do not contain matter 
good as a defense under the laws applicable to contracts made 
since June, 1865. 

2. The plea of tender in this case was insufficient under 
the law applicable to the case, 

Judgment affirmed. 





James Perry, plaintiff in error, vs. WrLL1AM HousELEy, 


administrator, defendant in error. 


1. When there is some evidence to sustain a verdict, and the Court be- 
low has refused a new trial, and no rule of law has been violated, 
this Court will not reverse the judgment. 

2. Newly ‘liscovered evidence upon a point principally controverted on 
the first trial, and upon which the party moving for a new trial in- 
troduced evidence, is cumulative only, and not a good ground for a 
new trial. : 


Motion for new trial. Newly discovered evidence. Be- 
fore Judge Parrotr. Murray Superior Court. April Term, 
1869. 


Perry’s bill against Asher Houseley’s intestate was filed in 
1859, and answered by Asher before his death. Perry charged 
that in 1850, he and Asher verbally agreed to purchase and 
stand a certain jackass, in partnership, that Asher authorized 
him to make the purchase, and he did so;, that feeling he 
had no authority to sign Asher’s name to a note, he gave his 
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own two notes, for $187 50 each, intending that Asher should 
pay one of them; that he stood the jackass, at an expense of 
$50 00, made but $12 00 on him, and paid both notes ; that 
Asher spoke of the jackass as theirs, after said purchase, that 
the jack died in the Spring 1857, and Asher refuses to pay 
his part of the purchase-money and expenses. He prayed 
for discovery and settlement. 

Asher answered that he held a note on the owner of the 
animal for $85 00, and agreed to join Perry in the purchase 
at $375 00, provided they could get a certain man to stand 
the jackass at a mill, where he had stood, but not otherwise; 
that that person did not agree to keep him, and thus he and 
Perry parted, Perry knowing the foregoing fully and par- 
ticularly ; that after he heard Perry had bought the animal, 
supposing that Perry had bovht him on joint account and 
given their joint note, he spo..« of the animal as theirs ; but 
that, after Perry had him some time, he told him, Asher, how 
well the jack was doing and Asher asked him, if he was to 
have a half interest in the jack, when Perry evaded the ques- 
tion ; that he said nothing more about it, still holds his note on 
the owner of the animal, and did not feel bound as partner. 

Ona the trial several witnesses testified to Asher’s claiming 
an interest in the animal in 1857, before and after the death, 
and in 1858. The defendant introduced no evidence, but 
said answer. The jury found for the defendant. Perry — 
moved for a new trial upon the ground that the verdict was 
contrary to the evidence, the charge of the Court, etc., and 
because since the trial he had discovered-a new witness, by 
whom he could prove that in the winter of 1857 Asher said 
he and Perry owned the jack in partnership, and that Perry 
was to keep him the first year and the next. With this were 
the usual affidavits as toi gnorance of the facts before the trial 
etc. The Court refused a new trial, and that is assigned as 
error. 


W. K. Moors, for plaintiff in error. 


D. A. WALKER, for defendant. 
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McCay, J. 


1. Whilst we are not quite satisfied with the verdict of 
the jury in this case, yet as the Judge below has not seen fit, 
in the discretion which the law gives him, to grant a new 
trial, we will not reverse his judgment. There . certainly 
some evidence to support this verdict. The simple fact that 
Perry gave his own note for the jack is evidence, and, under 
the circumstances, evidence of some strength. 

We incline to think that under the testimony the jury 
might well have concluded ‘iat each of these parties was 
playing fast and loose with the other until the death of the 
jack made it the decided interest of both to take up the line, 
on which they both so firmly determined to fight it out on 
the trial. We are not sure that Perry, whilst the jack was 
living and flourishing—with brilliant prospects of character 
and reputation—was at all ready to admit that the other was 
a partner. And wealso feel pretty certain that the other was 
much more decidedly of opinion that he was not a partner . 
after the jack’s death than he was before. Both of them, we 
incline to think, have changed front since the ‘death of the 
jack, and we will not disturb the verdict which the jury has 


rendered. 
The main point of controversy on the trial was the part- 
nership. Evidence was produced by both parties on that 
point. Especially did the complainant introduce such evi- 
dence. Two or three witnesses testified as to the defendant’s 
admissions on this point., The newly discovered testimony 
‘is only another admission by the defendant; true it is at 
another time, and it suggests an explanation or denial of 
some of the statements in the answer on the subject. But at 
last, it is but another admission of the defendant bearing on 
the principal point controverted on the trial, and under the 
settled rule it is merely cumulative and is not a ground fora 
new trial: Graham & Waterman on New Trials, vol. 3, 1046 
et. seq. ; 
This rule is a necessary one. If parties were to havea 
new trial because they have found out a new witness to prove 
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the truth or untruth of the points updn which they have 
already been heard, there would be no end of litigation but 
the patience and purses of the litigants. The public has some 
rights, and the Courts are not called upon to hear and re. 
hear, at the discretion of the parties. It is therefore the pub- 
lic policy of the country, that cumulative evidence is not a - ’ 
good ground for a new trial. As the mind of the parties was 
distinctly directed to the point, and evidence was heard upon 
it, the country will not open the case that more testimony 
may be heard upon the same point. 

We therefore affirm the judgment. The jury had a right 
under the evidence to find as they did. Either of these par- 
ties has said enough to justify a verdict against him. 

Judgment affirmed. 








ere TIRES set 


ANSLAM GRAHAM, guardian, plaintiff in error, vs. A. CLARK, ; 
defendant in error. 


To sustain a plea under the Relief Act of 1868, it must appear that the 
loss which the defendant claims, as an equitable ground for reducing 
the plaintiff’s claim, was in some way the fault of the plaintiff. 


ee ee 


Relief Act. Before Judge Parrott. Catoosa Superior 
Court. August Term, 1869. 


In February, 1867, Graham, as guardian, recovered a judg- 
ment against Clark for $3,332 35 principal and $1,427 44 in- 
terest, upon notes given in 1860. In August, 1869, Clark 
1 sought to reduce this judgment, under the Relief Act of 1868. 
On the trial, Clark testified that when he gave said notes he 
owned forty-three slaves, worth $500 00 each, and some land 
and stock; that he had lost said slaves by emancipation ; 
| that he sold his lands for Confederate currency, and thus lost 
4 $10,000 00, and that he was now worth but about $8,000 00; 
that he owned yet four thousand four hundred acres of Jand 
i in Telfair county, for which he would take $1 00 per acre, 
i, and eight hundred and sixty acres of land in Catoosa county, 
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worth $3,000 00. He further testitied that Graham “had 
nothing to do with the loss of his property ;” its loss was - 


the result of the war. 
The Court charged the jury that Clark hada right to open 


the judgment and submit the issue whether it ought to be 


scaled ‘under the Relief Act to a jury, that he had a right to ° 
show what property he had when he made the notes, upon 
the faith of which property the credit was given, and that if 
the jury found that Clark, without his own default, had lost 
any part of said property by the results of the war, they were 
authorised and had the power to reduce the debt according to 
their opinion of the testimony and the equities of the case, 
and ¢o render such verdict as to them appeared just and 


a 


equitable. 

He was requested to charge that the loss of property by 
Clark, without Graham, or his wards, being connected with 
the loss, or chargeable therewith, was no reason for reducing 
said judgment and raised no equities between the parties. 
He refused so to charge. The jury took off all the interest 
from said judgment, thereby reducing the same $1,600 00. 
Graham’s counsel assign the said charge and refusal to charge, 
as error, 


A. T. Hackett, J. A. W. JoHnson, for plaintiff in error, 
cited 39th Ga. R., 524. 


Dopvson & PAYNE, for defendant, relied on the Relief 
Act of 1868. 


McCay, J. 


This case is the same in principle with the cases of Butler 
& Weathers and Flipper & Read, etc., 39th Ga., 524, and 
must be controlled by them. 

The defendant below himself says that the plaintiff was 
not in any way connected with his losses by the war. And 
there is no natural or legal equity why, if that be so, the 
plaintiff should abate his claim on him. That would per- 
haps be mercy, but it would not be equity. 
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It is, in our judgment, an improper construction of the 
Act of 1868, known as the Relief law, to understand it as 
declaring that the simple loss of property by the war begets 
such,an equity in the defendant as to allow the jury to con- 
sider that fact as an element in finding what he is indebted 
to the plaintiff. 

_ The Act, it is true, allows evidence to be given of the loss, 
but it is added, “and by whose defuult.” 

To make such an equity as the statute contemplates, it 
must be shown that the plaintiff was in some way the cause 
of the loss, that it was by Ais default. 

The statute does not and could not, from the nature of the 
case, define what specific default of the plaintiff was alluded 
to. Each case must stand upon its own facts. But it must 
appear that the plaintiff was in default, that the loss was pro- 


duced by some act of his, or by some failure of his to do and - 


perform some duty which he was bound to perform. 
Judgment reversed. 
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NatHANIEL N. Baxter, plaintiff in error, vs. CHARLES 
ABERCROMBIE, defendant in error. 


(Brown, C. J., did not preside in this cause, having been of counsel in it below.) 


The Stay-resolution of the General Assembly of Georgia, of February, 
1870, did not stop proceedings in its Supreme Court. (R.) 


Stay-resolution. Wifeas witness. Relief. Before Judge 
Parrott. Gordon Superior Court. “October Term, 1869. 


Abercrombie sued Baxter upon his three promissory notes, 
dated the 31st of August, 1860, two for $1,000 00 each, and 
the other for $822 00, due on the 25th of December, 1860, 
1861 and 1862, respectively, averring that the two former 
were not in his possession because Baxter had fraudulently 
obtained possession of them. The defendant pleaded the 
general issue and payment in full. 

On the trial it was shown by plaintiff’s witnesses, substan- 
tially, as follows: On said day, in 1860, Baxter bought cer- 
tain land from Abercrombie, at $3,000 00, paid him some 
cash, and gave these notes for the balance of the purchase- 
money. About the same time, Abercrombie bought of one 
Fields certain other land and gave him his note for $1,500 00. 
In February, 1863, Abercrombie had not paid Fields, and 
Baxter had paid only about $500 00 of his notes. In this 
state of the matter Baxter called on Abercrombie, who be- 
longed to the Confederate States Army, and wished to pay 
his notes in Confederate currency. Abercrombie refused to 
accept it, saying that he would not take such currency unless 
Fields would take it from him>in payment of his note. Bax- 
ter then said he would go to Fields and take up Abercrom- 
bie’s note, and get a deed from Fields to Abercrombie for 
Abercrombie’s land, and then take up his (Baxter’s) notes. 
Abercrombie said that he would, before his return to the 
army, instruct his wife to deliver to Baxter his notes when 
Baxter brought the deed and Abercrombie’s notes from Fields 
to her. He gave his wife such instructions, and expressly 
told her not to accept anything from Baxter in payment of 
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his notes unless it was his own notes and deed, as aforesaid, 

or such currency as Fields would accept from him. Fields 

had refused to accept Confederate currency from him. Aber- 

crombie went back to the army; Baxter did not go to see 

Fields, but went to Mrs. Abercrombie and offered to pay the 

notes in Confederate currency. She refused, at first, to accept 

it, saying she would take no currency which Fields would 

not take. Baxter told her that the Congress of the Confed- 

erate States had made such currency a legal tender, and that 

if she refused to accept it the debt would be, in law, paid; 

that Fields would be compelled by law to accept it from her, 

or his debt would be, in law, paid. She wished him to see 

Fields first, but he said Fields was from home and would 

not be back for two or three weeks. Believing his state. 
ments, she accepted the currency for the balance due on said 

two first mentioned notes ; went at once to see Fields, who 
had not been from home; offered him the same bills; he re- 
fused to accept them, and then, within a week from the time 
she had received them, she went to Baxter and tried to get 
him to take them, but he would not. 

Part of this testimony was given by Mrs. Abercrombie. 
She was objected to as incompetent, but the objection was 
overruled. : 

The defendant testified that he only told Mrs. Abercrom- 
bie that it was rumored that Congress had passed such a law, 
and denied saying that if Fields did not accept the currency 
his debt would be, in law, paid, and denied saying Fields 
was from home. He further testified, that the land which 
he bought was worth, at the trial, only $1,000 00, that he 
lost, by the war, and without his fault, twenty slaves, worth 
$600 00 each, stock worth $1,000 00, and something more 
by depreciation in the value of his other lands. | 

Another witness put the present value of the land bought 
by Baxter at $600 00. Another witness testified that she 
heard Abercrombie say, Baxter paid him $1500 00, or $1600 
00, in Confederate currency for land, and that he funded the 


same. 
Defendant’s counsel requested the Court to charge the 
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jury substantially, that if credit was given upon the faith of 
Baxter’s property, and it “was-lost by the war, and the said 
plaintiff was in the Confederate army, or was engaged in said 
rebellion, and gave aid and encouragement to the same, these 
facts and circumstances combining together, are sufficient to 
authorize the jury to reduce the amount of the debt sued fur, 
according to the Equities of the case, and render such verdict 
as to them shall appear just and equitable.” The Court 
refused so to charge. He told the jury what evidence was 
admissible under the Relief Act of 1868. But he charged 
them that if said notes were intended to be paid in Confeder- 
ate currency, they might consider such tender, but that it must 
be made like a tender of chattels, according to section 2824 
of the Code, that if the note was made prior to the war and 
payable in “dollars,” nothing could authorize them to reduce 
the note, or consider said tender as legal, unless it was made 
according to law, section 2823, Code; that no reduction 
could be made because of a loss of property, unless plaintiff 
caused the loss in some way, and that plaintiff, being a Con- 
federate States soldier, was not to be considered by the jury. 
He further charged that the payment to the wife was bad, 
unless she had authority to accept it. 

The jury found for the plaintiff $2420 00 principal, 
and $1131 73 interest and costs of suit. 

Defendant’s counsel moved for a new trial, upon the 
grounds that the verdict was contrary to Equity, etc., that 
the Court erred in allowing plaintiff’s wife to testify, and in 
refusing to charge as requested, and in charging as he did. 
The refusal of a new trial is assigned as error. 

When the cause was called for a hearing, (10th of March, 
1870), the hearing was objected to because of the Stay-reso- 
lution of the General Assembly, (the limitation of which 
had not expired,) and which was as follows : 

“ Resolved, by the General Assembly, That all the pro- 
ceedings in the several Courts of this State, founded on any 
debt or contract made or entered into before the first of June, 
1865, and all levies and sales by virtue of any execution so 
founded shall be, and are hereby stayed until twenty days 
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after the recess taken by this General Assembly shall have 
expired. 

“Resolved, That the General Assembly, in compliance with 
the just demand of the people, earnestly appeal to Major- 
General A. H. Terry, to sanction and enforce the above Res- 
lution, after its approval by the Provisional Governor.” 

It had been approved by the Provisional Governor, but 
not by Major-General Terry. 

The Court expressed no opinion as to the validity of the 
Resolution, so far as other Courts were concerned, but said 
that under the Constitution, this Court must “ dispose of 
every case at the first or second term after such writ of error 
is brought; and in case the plaintiff in error shall not be 
prepared at the first term to prosecute the case, unless pre- 
vented by Providential cause, it shall be stricken from the 
docket and the judgment below shall stand affirmed,” (Arti- 
cle V, section 11, paragraph 111,) and ordered the cause to 
proceed. The cause was argued, but the two Judges disa- 
greeing, the judgment below stood affirmed, under the fourth 
paragraph of said article of the Constitution. As no opin- 
ions were written out, it does not appear as to what they 


differed. 


W. H Dabney, for plaintiff in error. 


D. A. WALKER, for defendant. 

















